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PREFACE

At the request of the Minister of Industry, the Honourable John Manley, I am
undertaking a consultation process to obtain the views of stakeholders on a
package of amendments to the Competition Act.

It is my view that, for the most part, the Act is working well and the approach it
represents is fundamentally sound . However, after nearly a decade of experience
in applying the Act in its current form, there are some areas where improvements
may be warranted to address recent developments in the marketplace .

This amendments initiative has been prompted by a number of factors . The
globalization of markets has heightened the need for international cooperation
among investigative agencies in order to deal better with anti-competitive and
deceptive practices that originate outside the country . The need for such
cooperation has also heightened concerns within the business community about
how confidential business information will be shared .

In addition, the recent proliferation of deceptive telemarketing practices has
highlighted difficulties in addressing such matters under the current law .

Finally, a number of areas have been identified where amendments could provide
for quicker and more effective resolution of competition issues, reduce the
regulatory burden for business and, overall, fine-tune competition law
administration in ways that would be beneficial for businesses and consumers .

In order to address these issues, I am seeking your views on amendments in the
following areas :

•

	

notifiable merger transactions ;

•

	

the protection of confidential information and mutual assistance with foreign
competition law agencies ;

•

	

misleading advertising and deceptive marketing practices ;

•

	

"regular price" claims and s . 52(1)(4) ;

•

	

price discrimination and promotional allowances ;

•

	

access to the Competition Tribunal ;

•

	

prohibition orders ; and

•

	

deceptive telemarketing solicitations .



This discussion paper is intended to stimulate comments on the approach that
should be taken and to provide an opportunity for alternative suggestions to be
brought forward. You are welcome to comment on any or all issues of interest to
you .

You will find further details on the consultation process on page 4 of the paper .
The deadline for submissions is September 15, 1995 .

An effective competition law is necessary to ensure a healthy marketplace . I
encourage you to join me in this effort to amend the Act for the benefit of all
Canadians.

George N. Addy
Director of Investigation and Research
Competition Act



INTRODUCTION

This discussion paper is being distributed as part of a broad public consultation
initiative relating to a proposed package of amendments to the Competition Act.

The proposed amendments carry forward the government's commitment towards
ensuring a healthier marketplace, one of the key components of the strategy to
foster job creation and economic growth . These amendments will update the Act
to better address recent changes in the global marketplace and ensure more
effective competition law enforcement .

While the proposed changes are not insignificant, the majority of the Act --
including major. provisions relating tomergers, abuse-of dominance, and
conspiracies in restraint of trade, to name just a few -- will remain unchanged . The
fundamental philosophy of the Act remains constant .

This discussion paper provides additional detail on specific sections of the Act
where changes are suggested. It reviews the nature of the problems that have
been identified and poses questions that will help to determine how the Act should
be amended to address these problems . Comments from the public are being
sought to help identify appropriate solutions .

The Competition Act is a key component of the marketplace framework that
governs business activities in Canada . Competition stimulates greater efficiency,
productivity and innovation, all of which contribute to increased economic
growth.
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THE NEED FOR AMENDMENTS

The Act was last amended in 1986, when a substantial overhaul was completed
after many years of research and extensive public debate . That process provided
Canada with a strong and effective law that has served Canadians' interests well .

However, the business and enforcement environment has changed since then . The
marketplace of the 1990's is rapidly evolving . Developments such as the
burgeoning growth of technology and the liberalization of the global trading
environment have an impact on competition law enforcement . The legislation
requires fine-tuning to keep pace with emerging business trends .

For example, the globalization of business generalLy .and.the."freer"trade
environment in North America have increased the frequency with which
competition law offences, and investigations, cross national boundaries . This has
heightened the need for cooperation and information-sharing among investigative
agencies. Greater cooperation, in turn, raises concerns for the business
community about how confidential business information will be shared with law
enforcement agencies. Concerns in this area call for legislative clarification of
how confidential information will be treated and the authority of the Director to
engage in international enforcement cooperation.

Another new development that has surfaced as a competition law issue is the
growth of deceptive telemarketing practices. While recognized as a legitimate
and valuable marketing tool, the use of telemarketing as an instrument for
deceptive purposes has also highlighted difficulties in pursuing and addressing
such matters under the current law . We need to identify measures to dcu
effectively with such practices .

In addition, there is a growing sense that the job of competition law enforcement
could simply be done better if more flexible enforcement approaches could be
employed. At the same time, there is growing recognition of the need for
government to reduce; where feasible; the~ regulatory-burden on business and to
remove restrictions that prevent the private sector from taking action to challenge
anti-competitive practices .
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The Need For Amendments

There are several amendments that could further these objectives :

•

	

improving the notification process applicable to large merger transactions ;

•

	

providing a non-criminal adjudicative alternative for misleading advertising
and an array of potential remedies ;

•

	

reviewing the concept of "ordinary selling price" under the misleading
advertising provisions ;

•

	

shifting the treatment of price discrimination and promotional allowances
from a criminal prohibition to civil review before the Tribunal ;

•

	

allowing private parties to file applications before the Tribunal in respect of
some civil reviewable matters ; and

•

	

expanding the scope of prohibition orders to allow them to include terms that
are prescriptive in nature .

In addition to these specific matters, the amendments initiative may provide an
opportunity to correct certain technical errors in the Act that have been identified
since 1986.

Some administrative matters will also be addressed that stem from the recent
assumption by the Director of Investigation of Research of additional
responsibilities under federal packaging and labelling statutes -- the Consumer
Packaging and Labelling Act, the Textile Labelling Act, and the Precious Metals
Marking Act. This area will be the subject of future consultations .
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THE CONSULTATION PROCESS

The discussion paper is the first step in the consultation process . The objective of
this process is to identify a manageable amendments package that focuses on
addressing specific problems .

The paper presents eight different areas where changes in the law appear to be
desirable . Readers are invited to comment on any or all of the areas of interest to
them. A series of questions have been posed to help focus debate on the possible
solutions. However, stakeholders may have other solutions to suggest or other
areas to bring forward where they believe amendments would be beneficial. At the
end of the consultation process, the government will be in a position to select those
matters with which to proceed and those that would benefit .from.further study and
debate . The deadline for submissions on'this -uaper is September 15. 1995 .

Further consultation meetings or discussions may be organized in the coming
months to discuss specific topics in greater depth or to explore issues raised in
written submissions with smaller groups of stakeholders . The complete
consultation process is to be concluded by the end of November, 1995 .

The discussion paper is being circulated to associations, businesses, and members
of the legal, law enforcement and academic communities . Recipients are
encouraged to circulate it to others for whom it may be of interest . Additional
copies may be obtained by contacting the Resource Centre of the Bureau at the
address noted below. The paper is also available on the Internet at :

world-wide-web : http://info .ic .gc.ca/ic-data

PLEASE FORWARD YOUR COMMENTS ON THE DISCUSSION PAPER BY
SEPTEMBER 15, 1995 TO :

The Resource Centre
Bureau of Competition,-Folisy
Industry Canada
50 Victoria Street
Hull, Quebec
KIA OC9
Telephone: (819) 994-0798 Facsimile : (819) 953-5013
Internet :

	

bcpresct@achilles.net

FOR FURTHER INFORMATION, CONTACT :

Yolande Bourque
Office Manager
Amendments Unit
Bureau of Competition Policy
Industry Canada
50 Victoria Street
Hull, Quebec
KIA OC9
Telephone : (819) 953-9009 Facsimile : (819) 997-6815
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THE APPLICATION OF THE COMPETITION ACT

The Competition Act is a law of general application that, with few exceptions,
applies to all industries and levels of trade . The law establishes basic principles
for the conduct of business that are designed to promote competition and
efficiency in the Canadian economy . A competitive marketplace is in everyone's
benefit -- consumers and business alike . The application of competition law helps
lead to lower costs and prices, greater incentives for product innovation and
development and better quality goods and services for Canadian purchasers .

The Act is administered and enforced by the Director of Investigation and
Research and his staff at the Bureau of Competition Policy which is part of
Industry Canada. Althoughrthe. Director is an independent statutory official, the
Act provides limited powers of oversight to the Minister of Industry in relation to
the administration of the legislation . The Director's statutory responsibilities are
largely investigative in nature . However, in addition to his authority to conduct
inquiries into possible transgressions of the Act, the legislation also authorizes the
Director to appear before federal and provincial regulatory bodies to make
representations in respect of competition .

The Act contains both criminal offences and non-criminal provisions referred to as
"reviewable matters" .

The criminal offences include conspiracy, bid-rigging, discriminatory and
predatory pricing, price maintenance, misleading advertising and deceptive
marketing practices. These offences are prosecuted before the courts by the
Attorney General of Canada . Those convicted of an offence may be sentenced to
a fine or a term of imprisonment . Prohibition orders and interim orders may also
be obtained from the courts upon application by the Attorney General .

Reviewable matters include mergers, abuse of dominant position, refusal to deal,
consignment selling, exclusive dealing, tied selling, market restriction and
delivered pricing. In the case of large merger transactions, the Act imposes an
obligation upon merging parties to provide advance notification of a transaction
("prenotification") and to wait a prescribed period of time, prior to completing the
transaction. Following an inquiry into any of the reviewable matters, the Director
may file an application before the Competition Tribunal if grounds exist to obtain
a remedial order. The Tribunal is a specialized administrative tribunal composed
of judges from the Federal Court of Canada and lay persons appointed to bring a
business and economic perspective to the proceedings .
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The Application of theCompetition Act	

The investigative process under the Act provides that an inquiry shall be com-
menced whenever the Director believes on reasonable grounds that an offence un-
der the Act has been or is about to be committed, or that grounds exist for the
Tribunal to issue an order in respect of a reviewable matter . The Director is also
obliged to commence an inquiry when the Minister so directs, or when six
Canadian residents make an application for an inquiry . Once an inquiry has be-
gun, the Director can seek to use formal investigative tools to gather information
-- search and seizure of records, and court orders requiring the production of
records or the provision of information or oral testimony under oath.

All inquiries under the Act are conducted in private . In addition, the Act prohibits
the communication of information that parties are required to supply to the
Director either through compulsory process ., pursuant. to the merger
prenotification provisions, or in support of an application for an Advance Ruling
Certificate . However, such information may be communicated to a Canadian law
enforcement agency or for the purposes of the administration or enforcement of
the Act.

A limited right of private action is provided under the Act . Anyone who has
suffered losses or damages arising from a criminal offence or the failure to
comply with an order of the Tribunal may sue for recovery in the courts .
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NOTIFIABLE TRANSACTIONS

The notifiable transactions provisions of the Act require that parties proposing
certain specified transactions which exceed prescribed thresholds notify the
Director prior to their completion and provide specified information .
Notifications are intended to alert the Director to such transactions and provide
the opportunity to assess the competitive impact prior to their completion .

Since their implementation in 1987, experience with these provisions has identi-
fied a number of issues . The most significant concern relates to the information
required to be filed. Parties subject to prenotification have the option to file a
short form or a long form. While the information required under both forms is
fairly detailed and time-consuming to assemble, with either form, information
essential to assessing the likely impact of the transaction is not required . Such
information must be obtained either .voluntarily._from the parties or, increasingly,
through the use of formal powers . The prescribed waiting period may expire
without the information needed for the competitive assessment being available to
the Director . Delays in the completion of transactions are often the result .

Amendments to these provisions have a two-fold focus. They would reduce the
paper and regulatory burden for transactions that raise no competition issues .
They would also improve the relevance of the information provided, thereby
allowing a timely and predictable review process for transactions that do raise
competition issues . Additionally, these amendments should reduce the need to
rely on formal powers to obtain relevant information from the parties to a
proposed merger. To accomplish these objectives a two-stage pre-merger
notification process would be retained .

The initial filing could be amended to preserve its effectiveness in allowiiig
speedy examination of non-contentious transactions while reducing the paper
burden. In addition, amendments could be introduced to eliminate the obligation
to prenotify for certain classes of transactions having no competitive effect, such
as asset securitizations, that trigger the threshold for the acquisition of assets but
involve no change of control or are not an acquisition of significant interests in
the target firm. The Director-could-also-be-authorized-to waive the obligations to
prenotify in circumstances where it is considered unnecessary .

Revisions to the information requirements to ensure the provision of more rele-
vant information would result in notifications more specifically targeted towards
the elements of substantive merger law . A second filing could be required by the
Director where the initial examination discloses potential competition issues . The
types of information to be included in such filing would be specified in the law so
that parties would be aware of what may be required by the Director .

While better tailored information requirements would improve the Director's
ability to render a decision regarding a proposed transaction within the waiting
period and reduce the need to resort to formal powers to obtain information, with
regard to the waiting periods before a transaction may close, the existing time-
frames have proven to be unrealistic, particularly in an era of resource constraints .
Some adjustments are required to address this issue .

Further issues could be pursued in the area of prenotification . For example, the
thresholds for a transaction requiring prenotification are defined in terms of
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Notifiable Transactions

acquisition of shares or assets . However, the application of the prenotification pro-
visions to acquisitions of interests in partnerships and other types of entities is not
clear. Changes could be made to the Act to deal more clearly with this type of ac-
quisition and to clarify the definition of control for partnerships or similar entities .

Finally, most stakeholders will be aware, as a result of past consultation, that it is
the Director's intention to introduce cost recovery for merger notifications and
advance ruling certificates, among other matters. The Department of Industry Act,
which was recently passed by Parliament, contains the legislative authority to im-
plement fees on a cost recovery basis. That legislation also requires consultations
prior to the establishment of any such fees . No amendments to the Competition
Act are required for these purposes. Accordingly, further consultations on a cost
recovery proposal will take place in a separate process later this year .

QUESTIONS

1 .

	

Information to be Filed

Unless an ARC has been obtained from the Director, parties subject to
prenotification would file information under an initial form similar to the current
short form. Some modifications could be made to include the basic information
necessary to do at least an initial assessment of the notifiable transaction . This
revised initial filing would be sufficient for the majority of the transactions . For
transactions requiring more in-depth analysis, a second filing, containing more
relevant and detailed information, could be required by the Director . The Director
would have the flexibility to tailor this request to only that information still
required to complete his examination.

1 .1

	

What are your views with respect to this proposed approach? Please
explain your position .

The initial filing could include the following types of information ,

a) names and addresses of the parties involved;

b) a description of the proposed transaction, reasons for the transaction,
scheduled closing date ;

c) a list of affiliates ;

d) a description of the businesses of the parties and their affiliates, products
supplied, principal suppliers and customers and areas of competitive overlap
between the merging parties;

, As a result, the following elements would no longer be required in the initial filing: copies of
legal documents to implement the proposed transaction; jurisdiction of incorporation ;
organizational charts ; volume of purchases from, and sales to, suppliers and customers ; and
information filed with a securities commission or stock exchange . The following elements are
new: annual reports; competitive overlaps; and the list of competitors .
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Notifiable Transactions

e) a list of the foreign competition authorities that must be notified of the
proposed transaction ;

f) most recent annual reports and financial statements ; and

g) a list of competitors (actual and potential) .

1 .2 What type of information would you add to or remove from the list and why?

The second filing, if requested, could include the following types of information :

a) organizational chart of the companies or divisions involved ;

b) a list of the main officers of-the°companies ;xheir.position-and telephone
number;

c) copies of legal documents to implement the transaction ;

d) a description of the industry (trends, structure, entry conditions) ;

e) geographic areas of operation;

f) volume and sales revenue by product by geographic area ;

g) volume and total value of product purchased by supplier ;

h) description of pricing policy, documents relating to strategic plans,
promotional activities and sales projections ;

i) location and size of production facilities and distribution centres ;

j) maximum potential and actual production capacity of these facilities ;

k) description of agreements with competitors with respect to products ;

1) current state of the market and estimated market shares ;

m) documents prepared by corporate officers for the purposes of discussing or
analyzing the proposed transaction; and

n) efficiencies expected from the proposed transaction .

1 .3

	

What information would you add to, or remove from, the list and why?

1.4

	

Should information required pursuant to prenotifications be set out in

regulations instead of in the Act itself? Why or why not?

1 .5

	

Should the use of standard forms be made compulsory? Why or why not?
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Notifiable Transactions

2.

	

Waiting Periods

3.

	

Exemption from Notification

2.1

	

Waiting periods would be thirty (30) days for an initial filing and twenty

further days (20) for a second filing . Do you consider these waiting periods

appropriate? Why or why not?

3.1

	

Asset securitization transactions could be exempted from the prenotification

requirement by prescribing such matters pursuant to subs . 113(d). Would

this be an appropriate way to ensure thatthesetransactions'ate not subject

to prenotification? Why or why not?

3.2

	

Would a definition along the lines of "an acquisition of assets for the

purpose of financing where there is no change of control or acquisition of

significant interest" be appropriate? (Does it capture only those

transactions that are Intended to be exempt, as outlined above?) If you

disagree with the proposed definition, please explain why and how you

would modify it.

3.3

	

Are there other classes of transactions that should be exempt from the

prenotification obligation because they raise no competition issues? If yes,

please describe them and explain why they should be exempted .

3.4

	

Should the Director have discretion to waive the notification requirements

on a case-by-case basis If he considers It appropriate? If not why not?

4.

	

Application to Acquisition of Partnership and Joint Venture Interests

4.1

	

Should the same type of limits apply to acquisition of Interests in

partnership and joint ventures as those applicable for the acquisition of
shares? If not, why not? What alternative approach could be used?

42

	

Would a definition of control for partnerships along the lines of "a voting

interest In a partnership or joint venture greater than 50%" be clear enough

to make a determination of whether a partnership is an affiliate of another

entity? If not, why not? Can you suggest an alternate definition?
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CONFIDENTIALITY AND MUTUAL ASSISTANCE IN ENFORCING
COMPETITION LAWS

Last year, the Director issued a draft bulletin entitled "Confidentiality of
Information under the Competition Act" and invited comments on the document.
Comments received reflected a broad range of legal interpretations on current
statutory confidentiality limits on the communication of information .
Subsequently, on May 8, 1995, the Director distributed a statement entitled
"Communication of Confidential Information under the Competition Act" and
indicated that he intended to recommend to the Minister that there be legislative
amendments to articulate his statutory authority clearly in this area .

The Director remains convinced of the need to communicate confidential
information selectively, both domestically and to foreign competition law
agencies, in order to administer and enforce the Act effectively. At the same time,
it is recognized that this needs to be.done.in-the context of a well-established
framework for the treatment of confidential information and with adequate
safeguards for the protection of those whose interests are affected . Accordingly,
amendments are proposed to expand statutory protection and to make explicit the
extent of the Director's authority to communicate confidential information in his
possession, with appropriate safeguards .

To orient comments, the sections that follow outline a proposed new regime for
the treatment of information, including a brief rationale for the positions
advanced. The new regime for the treatment of information would start from the
premise that all information received by the Director is confidential (Section 1) .
The communication of confidential information would be prohibited unless one of
a number of specified exceptions are met. These suggested exceptions are
detailed in Sections 2, 3 and 4 below .

QUESTIONS

1 .

	

General Protection

It is the Director's current practice to treat information not protected under the Act
as if it were covered by s . 29' because of the'generally sensitive nature of
information coming into his possession . A new confidentiality regime could
extend statutory coverage to all information .

1 .1

	

Should all Information in the Director's possession, including that
voluntarily provided, be subject to the same general level of statutory
protection? Why or why not?

2.

	

General Authority to Communicate information under the Act

From time to time, the Director may wish to communicate confidential
information in order to advance an investigation or assist in the administration of
the Act. For example, in negotiating an alternative case resolution with a party
under investigation, Bureau staff may wish to communicate some of the available
evidence to that party . Another example would be communicating information to
an industry participant to assess its value and credibility. A further example could
arise in the context of the Director's responsibilities under ss . 125 or 126 of the
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Confidentiality and Mutual Assistance

Act to make representations to, and call evidence before, boatds, commissions or
other tribunals in respect of competition whenever this is relevant to matters they
are hearing . Were the Director to be aware that a party to such proceedings was
misleading the tribunal, confidential information in his possession could be
communicated during such proceedings to correct the record .

2.1 Recognizing the importance of communicating information in the Director's
possession for the effective administration and enforcement of the Act, how
should the Act be amended in this regard?

3.

	

Communications to other Canadian Law Enforcement Agencies

The Bureau receives complaints involving_ matters-which fall within other
government agencies' jurisdictions and do not raise issues under the Act.
Complaints are also received where there is concurrent jurisdiction but the issues
raised would be better or more efficiently handled by another government agency .
For example, the Marketing Practices Branch frequently redirects some of the
complaints it receives about unfair business practices to provincial agencies that
are equipped to mediate disputes between consumers and suppliers . Where those
agencies are operating under a federal or provincial statutory framework which
lacks penal sanctions, the current "Canadian law enforcement agency" exception
in s. 29 may not be broad enough to encompass them .

3.1

	

How should the Act be amended in relation to the Director's authority in
these circumstances?

Another exception under the new regime would relate to communications to
Canadian law enforcement agencies . Many would argue from a public policy
standpoint that communicating information in the Director's possession to assist
Canadian law enforcement agencies in carrying out their duties is in the public
interest .

3.2

	

How should the Act be amended In relation to the Director's authority in
these circumstances?

4.

	

Mutual Assistance in Enforcing Competition Laws

4.1

	

Introduction

As business activity globalizes, the Canadian economy becomes increasingly
susceptible to anticompetitive practices occurring outside Canada's borders . This
has heightened the need for cooperation with foreign competition law authorities
in order for the Director to administer and enforce the Act effectively .
Mechanisms to facilitate cooperation with foreign competition authorities in the
detection, investigation and prosecution of violations are necessary to address
anticompetitive practices that transcend borders and harm Canadian consumers
and businesses.
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Confidentiality and Mutual Assistance

The new regime would permit the communication of confidential information
pursuant to mutual assistance agreements negotiated with foreign governments
willing to reciprocate. It would also address information providers' concerns
about the extent to which commercially sensitive information may be
communicated to foreign authorities by including appropriate safeguards .

The new regime would explicitly authorize assistance between the Bureau and a
foreign competition law authority regarding :

•

	

a Bureau investigation ;

•

	

joint investigations, where both countries' laws are implicated ; and

•

	

a foreign competition law authority's investigation (where Canada's
competition laws are not necessarily implicated) .

In the first scenario, the communication of confidential information would
advance a Bureau investigation where it allowed a foreign competition law
authority to provide to the Bureau additional information not available in Canada .
In the second category, it would permit the pooling of information to advance
both the Canadian and foreign investigations . In the final category, Canada's
interests would be served insofar as comparable assistance would be provided by
foreign competition law authorities in the enforcement of Canada's competition
laws.

Under this regime, mutual assistance could include the following :

•

	

authorizing the Director to use the compulsory powers available under the Act
to obtain information for the enforcement of another country's competition
laws; and

• authorizing the Director to provide a foreign authority, upon request or at his
own initiative, with information in- his possession that -may be relevant to -the
enforcement of the Competition Act or foreign competition law .

4.1 .1 Do you agree that such mutual assistance is generally in the public interest?

4.1 .2 What safeguards would be appropriate to ensure that assistance would not
occur in specific cases where it would be contrary to the public interest?

4.2 Compulsory Powers

Although compulsory investigative powers are available to assist foreign
authorities in the enforcement of criminal competition law matters pursuant to
treaties negotiated under the Mutual Legal Assistance in Criminal Matters Act,
there is currently no mechanism to allow for reciprocal assistance in non-criminal
competition matters . The proposed regime would provide the Director with
parallel authority to use compulsory powers with prior judicial authorization to
assist foreign authorities in all competition matters, whether criminal or non-
criminal in nature .
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Confidentiality and Mutual Assistance

4.2 .1 Should the full range of compulsory powers available under the Act be
available to assist foreign authorities?

4.3 Safeguards Against the Communication of Information

Competition authorities in Canada and abroad obtain extensive information in the
course of the administration and enforcement of their respective laws . Such
information may, on occasion, be relevant to the enforcement of another country's
competition law. An effective cooperation regime would authorize the
communication of certain information between competition authorities in
appropriate cases.

There may, however, be certain kinds of information that ought to be exempted
from communication. Businesses have significant concerns about the potential
for commercially sensitive information to be communicated . Accordingly, any
information provided to a foreign authority should be subject to adequate
safeguards with respect to its use and communication by the foreign authority .

4.3.1 Should certain categories of information be exempted from communication
under a mutual assistance regime? Please explain why those categories
you have identified warrant special treatment .

4.3.2 How would exempt Information be defined without unduly hindering
effective cooperation?

4.3.3 What safeguards would be appropriate to ensure that information
communicated to a foreign authority is not used, or communicated to third
parties, for purposes unrelated to the enforcement of the foreign competition
law?-

4.4 Mutual Assistance Agreements - General Considerations

In deciding whether to enter into a particular mutual assistance agreement under
the proposed regime, the following factors would be considered :

•

	

the degree of similarity between Canada's and the foreign country's
competition laws;

•

	

the ability of the receiving agency to provide reciprocal assistance ; and

• whether the receiving authority is subject to laws and procedures that are
adequate to maintain securely the confidentiality of the information that is
received under such a regime .

4.4 .1 What, if any, additional factors would you Include and why?
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MISLEADING ADVERTISING AND DECEPTIVE
MARKETING PRACTICES

Misleading advertising and deceptive marketing practices are criminal offences .
Criminal prosecution, as the sole legal instrument of government enforcement,
has a number of shortcomings -- a lack of speedy decision-making, specialization
and consistency in decisions . Criminal sanctions can be too severe a response for
some instances of unintentional misleading advertising, even when the advertiser
has failed to meet the due diligence standard . Invoking the criminal process can
be unjustifiably expensive, time and resource intensive for both the businesses
involved and the Bureau .

There are also cases where due diligence has been exercised but misleading
advertising has occurred with adverse consequences for consumers or competitors
for which no remedy is currently available. Since criminal sanctions are directed
at specific and general deterrence, rather than .correcting the impugned practices,
the current tools are not always effective in stopping misleading advertising as
quickly as possible.

There have been continuing calls for reform since the 1970s . Studies have
concluded that criminal sanctions are an incomplete response to misleading
advertising (although essential to retain to ensure adequate deterrence in the most
egregious cases) . However, perceived constitutional limitations on the federal
government, and other legislative priorities, inhibited serious consideration of
non-criminal alternatives .

In June 1988, the Parliamentary Standing Committee on Consumer and Corporate
Affairs issued a unanimous report on misleading advertising (the "Collins
Report"), recommending administrative remedies, remedial orders, assur?nres of
voluntary compliance, rule-making powers and increased educational efforts .
Extensive consultations by the Bureau, prompted by the Collins
recommendations, culminated in 1990 with the formation of a working group to
develop reform proposals . On January 31, 1991, the working group submitted a
unanimous report to the Director, recommending a non-criminal adjudication
alternative before the Tribunal with a number of remedies -- cease and desist
orders, restitution orders, orders_ directing payments towards consumer education
and the publication of information notices.

Non-criminal adjudication of misleading advertising cases would alleviate some
of the shortcomings of the criminal process identified above, thereby enhancing
certainty for businesses, advertisers, consumers and enforcement authorities .
Uncertainty can inhibit businesses from engaging in conduct that might be legal
and advantageous from a business standpoint and beneficial to a competitive
marketplace. The availability of a non-criminal alternative would also provide
more flexible remedies, while criminal prohibitions would remain in place to deal
with more egregious transgressions .

QUESTIONS

1 .

	

General

Misleading advertising and deceptive marketing practices could be made
reviewable by a single judicial member of the Tribunal . While s. 55 .1 -- the
pyramid sales provision -- would remain solely criminal, the remaining
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Misleading Advertising and Deceptive Marketing Practices

misleading advertising offences would be replaced by analogous reviewable
practices provisions . A general criminal prohibition, akin to the current
s . 52(1)(a), would continue to be available in appropriate instances . The choice of
one adjudication route would foreclose the other .

1 .1

	

Is it desirable to establish such a regime? Why or why not? If not, please
set out what you consider would be a reasonable alternative .

2 .

	

Cease and Desist Orders - General Standard of Responsibility

The Tribunal would be empowered to order advertisers engaging in misleading or
deceptive practices to "cease and desist" doing so . Whether or not due diligence
was exercised by advertisers to avoid misleading would not be considered by the
Tribunal -- simply whether advertising which has occurred, and may still be
occurring, is misleading or deceptive . (The due diligence defence would continue
to be available under the criminal regime .)

2.1

	

Do you agree with the standard of responsibility for cease and desist
orders? Why or why not? If not, what alternative would you suggest?

3.

	

Interim Cease and Desist Orders

The Tribunal could be empowered to issue interim cease and desist orders . Akin
to interim injunctions, such orders could be obtained in urgent situations
involving substantial harm to the marketplace .

3.1

	

Should the Tribunal be empowered to make interim cease and desist orders?
Why or why not? If not, what alternative, if any, would you suggest?

3.2

	

In the event interim orders are made available, what, if any, thresholds
should apply and why? Please .slaborate. . .

4 .

	

Remedial Orders

4.1

	

Restitution Orders

The Tribunal could be authorized to issue restitution orders . However, before
such orders would be available, the Director would be required to meet a specified
threshold. The Director would be required to establish that a clearly identifiable
individual or group had suffered a readily determinable financial loss caused by
the misleading advertising in question and that losses were significant on an
individual basis .

4.1 .1 Should the Tribunal be empowered to make such orders? Why or why not?
If not, what alternative, if any, would you suggest?

4.1 .2 Is the above-noted threshold appropriate? Why or why not? If not, what
alternative would you suggest?
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Misleading Advertising and Deceptive Marketing Practices	

4.2 Orders Respecting Marketplace Information

In lieu of restitution, the Tribunal could be empowered to order payments or
actions directed toward improving the quality of marketplace information . This
could involve education for consumers and/or businesses about the law's
requirements .

5.1

	

Should the general regime apply in misleading advertising cases? Why or
why not? If not, what alternative would you suggest?
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4.2.1

4.2.2

Should the Tribunal be empowered to make such orders? Why or why not?
If not, what alternative, if any, would you suggest?

What, if any, thresholds should apply and why? Please elaborate.

4.3 Orders Requiring the Publication of Information Notices

The Tribunal could be empowered to order notices be published informing the
public in the relevant market of the misleading nature of earlier advertisements .

4.3.1

4.3.2

Should the Tribunal be empowered to make such orders? Why or why not?
If not, what alternative, if any, would you suggest?

What, if any, thresholds should apply and why? Please elaborate .

4.4 Other Orders

4.4 .1 Are there other orders which the Tribunal should be able to make in

5.

misleading advertising cases? Please elaborate on the types of orders and
appropriate thresholds, if any.

Interventions

The Competition Tribunal Act currently sets out the scope for intervenor
participation in proceedings before the Tribunal .



REGULAR PRICE CLAIMS AND SECTION 52(1)(d)

Regular price claims are common in the marketplace . Because they are such a
powerful marketing tool, some retailers may be tempted to obtain an unfair
advantage over their competitors by misrepresenting ordinary selling prices in
advertising and promotional material .

Section 52(1)(d) prohibits materially misleading representations to the public
concerning the price at which a product or like products have been, are or will be
ordinarily sold. Members of the retail industry as well as some consumer
interests have expressed concern that s . 52(1)(d) lacks sufficient clarity to
determine under what circumstances ordinary price claims may be made .

Although the provision does not explicitly mention sales volume as the relevant
criterion, the courts have interpreted the ordinary selling price of a product to
mean that a substantial volume -of sales of the product must have occurred at the
represented price during the relevant time period . This has also been the
Director's long-standing position .

QUESTIONS

1 .1

	

Does the definition of ordinary selling price adequately reflect marketplace

reality? Why or why not? If not, what factors should be considered in

establishing ordinary selling prices?

1 .2

	

The current provision provides for an exception to the deeming provision

with respect to representations as to sellers' own ordinary selling prices .
Should other exceptions be established? If so, please explain your

rationale .
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PRICE DISCRIMINATION AND PROMOTIONAL ALLOWANCES

The Act contains a criminal prohibition against price discrimination that applies
when a supplier grants price concessions to one purchaser which are not available
to competing purchasers in respect of a sale of articles of like quality and quantity .
Another provision prohibits the granting of allowances for advertising or display
purposes that are not offered on proportionate terms to competing purchasers .

The price discrimination provision was added to Canada's competition law in
1935 to protect small, independent retailers from unfair discrimination flowing
from the exertion of buying power of large buyers . The promotional allowances
provision was added to the law in 1960 to address the perceived unfair advantage
available to large buyers arising from the allocation of such allowances . It was
believed that this practice was not adequately captured by the price discrimination
provision, even though allowances ..wcre-offered---on-a discriminatory basis,
because they were not provided as a price concession .

The wording of the price discrimination and promotional allowances provisions is
out of step with current economic thinking and the approach reflected in other
provisions of the Act . These provisions currently focus on the impact on
individual competitors, rather than the overall level of competition in the market
concerned. They deny businesses greater pricing flexibility while creating a
resource burden for government associated with administering criminal
prohibitions in respect of business practices that rarely warrant prosecution .
Despite the issuance of detailed price discrimination enforcement guidelines in
1992, the threat of private action may still chill price behaviour that would be
benign or even pro competitive .

The price discrimination and promotional allowances provisions are concerned
with forms of conduct that should not be addressed with criminal penalties . The
reviewable matters provisions, which have been added to the Act since 1976,
provide. a more appropriate means of addressing anti-competitive behaviour by
supplie -s in situations where the Tribunal finds such behaviour has resulted in a
substantial lessening of competition. Remedial orders flowing from a rule of
reason- analysis would be-more-appropriate-for -these -kinds- of borderline behaviour
that, in many instances, are pro competitive . Accordingly, these criminal
prohibitions could be repealed and such practices addressed under the existing
reviewable matters provisions.

QUESTIONS

1 .

	

Price Discrimination

1 .1

	

Do you agree that the price discrimination provision should be repealed? If

not, why not?

1.2

	

Would the existing reviewable matters provisions be sufficient to address
situations where price discrimination results in a substantial lessening of

competition? If not, why not? If possible, describe those situations raising

competition concerns which could not be addressed by these provisions .
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Price Discrimination and Promotional Allowances

2.

	

Promotional Allowances

2.1

	

Do you agree that the provision for promotional allowances should be

repealed? If not, why not?

2.2

	

Do you agree that the existing reviewable matters provisions would be
sufficient to address situations where the use of promotional allowances

result in a substantial lessening of competition? If not, why not? If
possible, describe those situations raising competition concerns which
could not be addressed by these provisions .
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ACCESS TO THE COMPETITION TRIBUNAL

The Act contains a group of provisions referred to as "reviewable matters" . These
matters include mergers, abuse of a dominant position, tied selling, exclusive
dealing, delivered pricing, and refusal to deal . These matters are not criminal
offences, but may be reviewed by the Tribunal when the criteria outlined in the
Act are met. The Tribunal is a quasi judicial body empowered to issue orders
designed to remedy the effects of the conduct in question . The Tribunal may also
issue interim orders and orders containing terms that have been arrived at by
consent of the parties. It does not award damages or costs .

Currently, only the Director may launch proceedings before the Tribunal in
respect of all matters except specialization agreements . Private parties cannot
initiate proceedings to obtain a remedy before the Tribunal in those cases where
the Director does not act . However, any affecte person may apply for leave to
intervene before the Tribunal to make representations relevant to those
proceedings .

Given the large volume of business activity that is subject to the Act, it is difficult
for the Director to investigate and pursue all seemingly meritorious complaints
that are brought forward . In determining resource allocation for investigations,
greater emphasis is placed on cases that are perceived to have a greater economic
impact. However, there are some matters that do not harm a broad class of
consumers, but take the form of violations of contractual agreements between
commercial interests . These types of violations of the Act may still be judged
important by private parties .

Amendments to the Act could allow parties aggrieved by alleged violations of the
reviewable matters provisions to commence proceedings on their own irrâï .iative,
seeking the remedial orders that are currently provided under the Act. As a result,
the limited resources available to the Director to enforce the law with respect to
reviewable matters would be supplemented, and jurisprudence would develop
more quickly . However, in designing a process to allow private parties access to
the Tribunal, there is a need to strike a balance between facilitating the pursuit of
private remedies and safegiarthng - gainsrthe use of litigation as an instrument of
strategic behaviour, or as a means of pursuing objectives inconsistent with the
promotion or maintenance of competition . While this is an issue in respect of all
of the reviewable matters provisions, it is a particular concern in respect of
mergers .

The vast majority of mergers occurring in Canada raise no competition concerns
under the Act. It is important that pro competitive corporate restructuring not be
impeded by the threat of private litigation . In addition, merger review is one area
where public resources are particularly focused, due to the broader economic
effects arising from merger transactions and the variety and complexity of factors
that must be considered in determining their impact . As a result, the need for
private remedies in relation to mergers is much lower than in respect of other
provisions of the Act.
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Access to the Competition Tribunal

QUESTIONS

1 .

	

Scope of Application

If private parties are allowed to initiate proceedings before the Tribunal, this right
could be extended to all of the reviewable matters provisions or only some of
them. It may be desirable to exclude mergers for the reasons articulated above .
In addition, if civil misleading advertising provisions are created, there is a need
to consider whether private parties should be able to launch proceedings in respect
of these matters.

1.1 Should private parties be able to-ingiatiproceedings before the Tribunal in

respect of all of the existing reviewable matters except mergers? If not, why

not?

1.2

	

If not, In respect of which reviewable matters would private access to the

Tribunal be appropriate and why?

1.3

	

Should private parties be able to initiate proceedings In respect of the

misleading advertising provisions if the Tribunal is given jurisdiction to

determine such matters? If not, why not?

2.

	

Remedial Orders

The reviewable matters provisions generally require the party that is the subject of
the application to cease from engaging in conduct, or to take a particular action,
such as accepting a person as a customer on usual trade terms in the case of
refusal to deal . Interim orders (akin to an interim injunctions) may also be
obtained. In the case of misleading advertising,avariety o€ additional-remedies
are proposed above .

2.1

	

if private litigants were able to obtain the interim and remedial orders now

provided under the current reviewable matters provisions, would this
provide sufficient relief?

2.2

	

If interim orders were available to private litigants, what criteria should apply

in determining whether such orders should be granted? Please elaborate .

2.3

	

Should all of the remedies proposed in relation to reviewable misleading

advertising matters be available to private litigants or only some of them? If
certain of the remedies would not be appropriate for private litigants, please

identify which ones and explain why .
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3.

	

Standing

If private parties have the right to institute proceedings before the Tribunal, an
appropriate threshold for standing must be established . This threshold will affect
both the level of litigation and the potential for actions that are frivolous or
unrelated to the goals of competition law enforcement .

3.1

	

Should standing be accorded to those who have been "directly affected in

their business or property" or, alternatively, those "materially affected in

their business or property"?

3.2

	

If neither of the above options are appropriate, what definition would you

suggest and why?

4.

	

Costs

Currently, costs are not awarded in proceedings before the Tribunal . Each party
bears its own costs of litigation, regardless of the outcome .

4.1

	

Would the institution of costs rules applicable only in proceedings

commenced by private litigants provide a useful means of checking

vexatious or frivolous litigation? Please explain why or why not .

4.2

	

If yes, what rules should apply?

4.3

	

Aside from costs, are there other means you can suggest to prevent

litigation that may be vexatious or unrelated to the goals of competition law?

Access to the Competition Tribunal

5.

	

Role of the Ditector

5.1

	

Should the Director have any special role or rights in relation to private

actions? For example, should he be entitled to notice of the filing of

applications to the Tribunal by private parties?

5.2

	

Should the Director be entitled to intervene, as of right, in private
proceedings? Why or why not?

5.3

	

Should the Director be entitled to take over carriage of proceedings from

applicants in some circumstances? Under what circumstances, if any, might
this be appropriate?
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PROHIBITION ORDERS

Section 34 establishes authority for the courts to issue prohibition orders .
Specifically, s . 34(1) provides that, in addition to any other penalty imposed on a
person convicted of any offence under the Act, a court may issue an order
prohibiting that person from continuing or repeating the offence, or from doing
any act or thing directed toward the continuation or repetition of the offence . This
section was originally enacted in 1927 to address situations where criminal
prosecutions were ineffective or unsuitable and to introduce a useful element of
flexibility into the administration of the Act . Under s. 34(2), prohibition orders
are also available without securing a conviction, either on consent, or on a
contested basis .

While prohibition orders can be very useful in prohibiting certain conduct, it is
also desirable in some instances to require air accused to engage in certain
conduct. Some prohibition orders in the past have contained prescriptive terms .
However, such instances have been exceptional and no longer reflect current
policy in light of uncertain enforceability .

The Director has implemented an "alternative case resolution" program, in which
one possible resolution mechanism is to provide him with an undertaking .
Undertakings received frequently include prescriptive terms . Parties may
undertake to :

•

	

establish an education or compliance program for its employees ;

•

	

establish internal policies and procedures to encourage whistle blowing by
employees in appropriate cases ;

•

	

publish the facts in respect of the anti-competitive activities giving rise to the
resolution ;

•

	

make restitution for actual losses or damages sustained by persons as a result
of the commission of the anti-competitive acts ;

•

	

establish and implement a program of executive review and approval of
advertising materials in advance of their publication ; and/or

•

	

include in their contracts with retailers a clause stating that it is illegal for the
supplier to attempt to influence upward, or discourage the reduction of, the
retailers' prices and that it is illegal for the supplier to refuse to continue to
supply the retailers because of the retailers' low pricing policies .

However, apart from general prosecutorial discretion, there is no clear authority in
law to compel such activities . Nor is there a decision-making mechanism
available which can operate where the "negotiation" process has not been
successful and prescriptive terms are desirable . Finally, there is no enforcement
mechanism for the failure to comply with an undertaking reached through the
alternative case resolution process .

In addition, the effectiveness of prohibition orders as mechanisms for appro-
priately resolving inquiries under the Act, without the need for prosecution, would
be considerably enhanced if the courts were able to issue prescriptive orders
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Prohibition Orders

QUESTIONS

1 .

	

General

directed towards reducing the impact of anti-competitive practices or restoring the
marketplace to the competitive position it would have been in but for the
existence of the anti-competitive practices in question . Costly prosecutions would
be avoided in favour of direct corrective action by way of enforceable orders
containing both prohibitive and prescriptive terms . Overall, the availability of
such orders would establish a more effective, enforceable instrument for
alternative case resolutions in those matters where there is no need for criminal
penalties. What terms are appropriate in respect of any particular order would be
assessed in light of the facts and circumstances surrounding each case, but could
include terms such as those listed above in respect of undertakings .

The Act could authorize the courts to issue orders which include prescriptive
terms intended to prevent the continuation or repetition of offences or to
overcome the effects of the anti-competitive practice .

1 .1

	

Should the courts be authorized to issue orders including both prescriptive
and prohibitive terms? Why or why not?

2.

	

Scope of Prescriptive Terms

To ensure that an order which includes prescriptive terms can provide the best
resolution given the facts of a particular case, there is a need to balance the
requirement for flexibility against potential concerns that possible terms could
pose an unreasonable burden or hardship. Such a balance could be achieved in
one of several ways . A general provision could give the court the discretion to
include any prescriptive term which meets certain defined criteria . Alternatively,
the Act could provide the court with an exhaustive list of prescriptive terms .

2.1

	

How should the court's authority to fashion prescriptive terms be defined?
Please provide appropriate explanation .

3 .

	

Availability

Prescriptive terms could be available in all cases where the court deems it
appropriate. Alternatively, they could be available on a more limited basis, after
certain stated thresholds or statutorily specified criteria are met .

3.1

	

Which alternative do you prefer and why?

One possible threshold could be "where the court is satisfied that the order would
be reasonable and necessary to overcome the effects of the anti-competitive
practice, or in order to prevent future contraventions of the Act".

3.2

	

Is this threshold appropriate? Why or why not? If not, please set out a
reasonable alternative with appropriate elaboration .
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DECEPTIVE TELEMARKETING SOLICITATIONS

Deceptive telemarketing practices involve representations made by telephone to
promote the sale of products or services that either do not exist or are claimed to
have grossly exaggerated values . Both consumers and businesses fall victim to
such schemes . Victims are not just the gullible or less "consumer conscious"
members of Canadian society, as one might assume, but also include persons from
all walks of life and all levels of sophistication . Deceptive telemarketers gain
access to Canadians' homes through the telephone and use its anonymity to
persuade victims to place their trust in what they believe are reputable businesses .
They exploit that trust, often using abusive, high pressure sales tactics to obtain
from victims as much money as possible, using whatever misrepresentations are
necessary .

Illicit telemarketing can also take the form-of-charitable solicitation calls made by
some businesses specializing in "telefunding", in which misleading claims are
often made to induce people to give money . While a minimal percentage of
donated money may actually be remitted to true charities, most of the donations
make up the deceptive telefunder's profits .

Consumers need to be vigilant against offers that seem "too good to be true" .
However, self-education and self-protection are not enough to counter the
sophisticated methods used by deceptive telemarketers . In the United States,
annual losses from deceptive telemarketing are estimated at up to $40 billion .
Although no specific estimate is available for Canada, virtually all the practices
affecting the U .S. also occur in Canada.

The practices of illicit telemarketers have had an adverse impact on Canadians'
perception of the legitimacy of telephone solicitations as an acceptable and
appropriate marketing method. Because the actions of deceptive telemarketers
reflect badly on lawful operations, it is in the interests of legitimate telemarketers
to address the problem .

The cross jurisdictional nature of deceptive telemarketing emphasizes the -need -for
a strong involvement of the federal government to protect the marketplace . In
1992, the Federal-Provincial Territorial Working Group on Telemarketing issued
a report recommending among other things that the misleading advertising
provisions of the Act be strengthened to address deceptive telemarketing more
effectively. Although s . 52(l)(a) creates a criminal offence of making a
materially misleading representation to the public to promote the supply or use of
a product or service or any business interest, this provision is too general and is
lacking specific attributes that would help to address deceptive telemarketing .
With diminishing resources available to law enforcement agencies to combat
deceptive telemarketing, the statutory tools to deal with these practices could be
improved to facilitate enforcement as well as to ensure a high level of deterrence .

The U .S. Federal Trade Commission recently distributed a proposed
Telemarketing Sales Rule and invited public comment. The comments received
indicated there was significant concern about the impact on legitimate
telemarketers of efforts to address deceptive telemarketing practices by a
comprehensive regulatory-type response . The Director is sensitive to these
concerns and wishes to ensure that, whatever solutions are proposed, they will not
unduly hinder the operations of legitimate enterprises .
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Deceptive Telemarketing Solicitations

What follows is a discussion of a number of distinct issues that could be
addressed through new deceptive telemarketing provisions .

General Scope and Application

New provisions dealing with deceptive telemarketing solicitations could apply to
telemarketers who seek to cause money to be paid for products by using the
telephone, or by using the telephone in conjunction with mail solicitations .
Fundraising businesses that use telemarketing to solicit donations on behalf of
charitable causes could also be included . Expanded responsibility to ensure
compliance could involve those persons operationally responsible for
communications with customers ; individual plan operators -- the directing minds
of telemarketing plans -- who often' shield' themselves from potential liability for
the representations made by their employees ; and sellers who promote their
products through telemarketing .

Affirmative Disclosure

Deceptive telemarketers often deny victims basic information about the
requirements of promotions or sales . Thus, victims end up paying without clearly
understanding the obligations or conditions that will be imposed upon them . New
provisions could require certain information (such as the caller's identity, purpose
of the call, total cost and other material conditions) to be disclosed in a timely
fashion.

Unauthorized Payments

Deceptive telemarketers employ a variety of means to obtain substantial amounts
of money from their victims, including unauthorized credit card debits, hank
draftE and cheques . Amendments could address this problem by requiring express
or written authorization to be given by consumers before any such payment is
obtained.

Prize Promotions and Premium Offers'

Deceptive telemarketing solicitations often involve prize or premium promotion
schemes in which consumers are requested to send substantial amounts of money
up front to receive an allegedly valuable prize . Victims send in their money but
no prize is ultimately delivered by the telemarketer . Provisions could specifically
deal with certain aspects of prize promotions and premium offers used in
conjunction with telemarketing plans . In such situations, the telemarketer or
seller could be prohibited from requesting or receiving payment for a prize or
premium before delivering it to the recipient.

1 In this context, a prize promotion is a scheme conducted for the disposal of any product or benefit
by way of chance and/or skill -- such promotions are often used as incentives to sell products . A
premium is a product offered or given to a person as an incentive to purchase products, regardless
of any selection based on chance and/or skill .

Competition Act Amendments -- Discussion Paper

	

Page 27



Record Keeping

Because they are essentially oral in nature, it can be extremely difficult to
establish to the satisfaction of a criminal court the specific representations that
have been made by deceptive telemarketers . Gathering material evidence against
illicit telemarketers is difficult since many operators avoid keeping the kind of
records of operations and transactions kept by legitimate businesses . Record-
keeping could be addressed in amendments .

QUESTION

1 .1

	

Considering the significance of the .problem..of deceptive telemarketing

practices and the Inadequacy of current statutory mechanisms, what

solutions do you favour and how would you ensure that these would not

unduly burden legitimate businesses? You are encouraged to discuss the

options outlined above but feel free to suggest and discuss other possible

responses.

Deceptive Telemarketing Solicitations	
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Part IV. Practice

Chapter 59. Procedure

II. Standing

§ 59:5. Discretionary public interest standing

The exceptional prejudice rule, which was established in 1924, 1  is still the law of Canada in that only exceptional prejudice
entitles a plaintiff to the standing needed to bring a declaratory action to challenge the validity of a statute. But in a series
of cases the Supreme Court of Canada has held that there is a discretion to grant standing to a private plaintiff who seeks to
vindicate a public interest and who is not exceptionally prejudiced.

The first case is Thorson v. Attorney General of Canada (1974). 2  In that case, the plaintiff sued for a declaration that the
federal Official Languages Act was invalid. The plaintiff was not exceptionally prejudiced by the Act, which applied to him no
differently than to other Canadians. Nonetheless, the Supreme Court of Canada by a majority granted standing to the plaintiff.
The Court held that it had a discretion to grant standing to a plaintiff who was not exceptionally prejudiced, and that the
discretion should be exercised in this plaintiff's favour. Laskin J., writing for the majority of the Court, pointed out that, because
the Official Languages Act was declaratory and directory, not even imposing penalties for its breach, no-one would be able to
establish exceptional prejudice. Moreover, it was not realistic to suppose that the federal Attorney General would exercise his
undoubted right to bring proceedings, since he was a member of the government that had secured the passage of the Act, and
indeed he was the minister responsible for its implementation. Therefore, the effect of the traditional standing rules would be

to immunize the Act from constitutional challenge. Laskin J. asserted 3  that it would be a cause for alarm if the legal system

provided no route by which a question concerning the constitutionality of a statute could be determined by the courts. 4

The second case in the series of public interest standing cases is Nova Scotia Board of Censors v. McNeil (1975), 5  in which
the plaintiff brought an action for a declaration that Nova Scotia's film censorship statute was invalid. This statute differed
from the Official Languages Act in that the censorship statute was not merely declaratory. The statute was regulatory, and film
exhibitors were subject to the regulatory regime and liable to penalties for non-compliance. An exhibitor would be entitled to
standing under the exceptional prejudice rule. The plaintiff, however, was not an exhibitor; he was a member of the public who
objected to the banning in Nova Scotia of the movie “Last Tango in Paris”. Did the new discretion to grant standing extend
to a plaintiff who had not suffered exceptional prejudice, when the object of the challenge was a regulatory statute and those
regulated by the statute had chosen not to sue? The Supreme Court of Canada, now speaking unanimously through Laskin C.J.,
answered yes. The Court took the view that the plaintiff was asserting an interest different from that of the exhibitors, in that
the statute controlled what the public could see at the movies. Since the statute had not been challenged by the exhibitors (or
by the Attorney General), there was no practical way in which the public's interest in what it could see at the movies could
be translated into a constitutional challenge. Therefore, the Court held, it should exercise its discretion in favour of granting

standing to the plaintiff. 6

The third case in the series of public interest standing cases is Minister of Justice of Canada v. Borowski (1981), 7  in which the
plaintiff sued for a declaration that the therapeutic abortion provisions of the Criminal Code were inoperative through conflict
with the Canadian Bill of Rights (the Charter of Rights not being in the Constitution at this time). This case differed from

https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280700292&pubNum=134158&originatingDoc=I684fb35cb19111eba823c6bc5468efda&refType=IG&docFamilyGuid=I6edf0a0df4e111d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
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the previous two cases in that the impugned legislation was neither declaratory (as in Thorson) nor regulatory (as in McNeil),
but rather exculpatory: abortion was a criminal offence, but the constitutional challenge was brought against provisions that
exempted therapeutic abortions from the offence. The other new element of the case was that the impugned provisions could

have no direct impact on the plaintiff, 8  because he was male, and was not a doctor. Nevertheless, the Supreme Court of Canada,
by a seven to two majority, exercised its discretion to grant standing to the plaintiff. Martland J., who wrote for the majority of the
Court, pointed out that neither doctors performing abortions nor women seeking abortions would want to challenge provisions

that were exculpatory. He summarized Thorson and McNeil in these terms: 9

I interpret these cases as deciding that to establish status as a plaintiff in a suit seeking a declaration
that legislation is invalid, if there is a serious issue as to its invalidity, a person need only to show
that he is affected by it directly or that he has a genuine interest as a citizen in the validity of the
legislation and that there is no other reasonable and effective manner in which the issue may be
brought before the Court.

Laskin C.J., who had written the judgments in Thorson and McNeil, now dissented, holding 10  that the plaintiff had no “judicially

cognizable interest in the matter he raises”. 11

The fourth case in the series of public interest standing cases is Finlay v. Minister of Finance of Canada (1986). 12  In that
case, the plaintiff sought a declaration that payments by the federal government to the province of Manitoba were illegal, on
the ground that Manitoba was not fulfilling the conditions of the cost-sharing agreement between the two governments under
which the payments were made. The plaintiff was a recipient of income support under provincial legislation that he contended
did not fulfil the agreed-upon conditions. However, success in his action would have no direct effect on his own (or anyone
else's) entitlement to support, because that entitlement arose under the provincial legislation, and the validity of the provincial
legislation would not be affected by the illegality of the federal funding. (The plaintiff's hope, of course, was that success in the
action would persuade the province to amend the provincial legislation.)

Finlay raised the question whether the public interest standing discretion could be extended to a non-constitutional challenge
to the legality of a federal public expenditure. The Supreme Court of Canada, in a unanimous judgment written by Le Dain J.,
answered yes. Although the plaintiff's claim raised no constitutional issue, it did raise a question of law that was justiciable.

Then, taking Martland J.'s summary of the cases in Borowski 13  as his text, Le Dain J. held 14  that the plaintiff was “a person
with a genuine interest in these issues and not a mere busybody”; and there was “no other reasonable and effective manner in

which the issue may be brought before a court”. 15

The result of these four cases was to establish a very liberal rule for public interest standing. While it is still the case that a private
plaintiff has no right to bring a declaratory action when the plaintiff has no special personal interest in an issue of constitutional
or public law, these four cases established that the courts could grant standing as a matter of discretion to the plaintiff who
established (1) that the action raises a serious legal question, (2) that the plaintiff has a genuine interest in the resolution of the

question, and (3) that there is no other reasonable and effective manner in which the question may be brought to court. 16

The third requirement of public interest standing from Thorson, McNeil, Borowski and Finlay—that there is no other reasonable
and effective manner in which the question may be brought to court—is a corollary of the purpose of granting public interest
standing, which is to make sure that governments and legislative bodies adhere to the Constitution and other applicable laws. If
there is no obstacle to judicial review at the suit of someone who is directly affected by a particular government measure, then it is
not a wise use of scarce judicial resources to permit proceedings by persons or bodies that have no special interest in the measure.

In Canadian Council of Churches v. Canada (1992), 17  the Canadian Council of Churches brought an action for a declaration
of invalidity in respect of newly-enacted provisions of the Immigration Act that stipulated the procedure for determining claims
by immigrants of refugee status. The Supreme Court of Canada struck out the statement of claim on the ground that the Council
lacked standing to pursue it. The first two requirements for public interest standing were satisfied, because (1) the action raised
a serious issue as to the validity of the new refugee determination procedures, and (2) the Council had a genuine interest in the
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issue, because it provided services to refugees and other recent immigrants. But the third requirement was not satisfied, because
individual refugee claimants, who had been arriving at the rate of about 3,000 per month, each had standing to challenge the
legislation, and some of them had in fact done so. It was clear therefore that persons with a direct interest in the issue could bring
it to court, and there was no possibility that the legislation would be immunized from judicial review by a denial of standing to

the Canadian Council of Churches. The Council was therefore denied standing. 18

In Vriend v. Alberta (1998), 19  the plaintiff, who alleged that he had been dismissed from his job because of his sexual orientation
as a gay man, brought proceedings to challenge Alberta's human rights statute under s. 15 of the Charter of Rights. The statute
prohibited discrimination in employment on a range of grounds, but did not include sexual orientation among the prohibited
grounds. It was clear that the plaintiff had standing to challenge the provision prohibiting discrimination in employment, since
the plaintiff was directly affected by its failure to include sexual orientation. However, the plaintiff also wanted to challenge
other provisions of the statute dealing with discrimination in housing, retail goods and services, public facilities, trade union
membership, signs and advertising. These all suffered from the same constitutional infirmity as the provision dealing with
employment, he argued, and it was desirable to deal with all of them at the same time. With respect to these non-employment
provisions, the plaintiff's standing had to be based on discretionary public interest standing. The Supreme Court of Canada
held that the plaintiff should be granted the standing that he sought. There was a serious legal question as to the validity of the
provisions, the plaintiff as a gay man had a genuine interest in the resolution of the question, and it would be wasteful, delaying
and unfair to wait for other acts of discrimination and require a separate challenge to each of the provisions. On the merits, the
plaintiff succeeded, and the Court added (“read in”) the ground of sexual orientation to all of the challenged provisions.

The Supreme Court of Canada restated the test for public interest standing in Canada v. Downtown Eastside Sex Workers United

Against Violence Society (2012). 20  That case was an action, brought in British Columbia, for a declaration of invalidity of the
prostitution provisions of the Criminal Code (keeping a bawdy house, living off the avails of prostitution, and soliciting in a

public place). The plaintiff in the action 21  was a registered British Columbia society, whose members were women who were
current or former sex workers, and whose object was to improve working conditions for female sex workers in the Downtown
Eastside of Vancouver. The standing of the Society to bring the action was challenged. It was the third requirement of the test for
public interest standing that was difficult. Could it be said that there was no other reasonable and effective manner to bring the
issue to court? On this point, the case was very like Canadian Council of Churches in that there were hundreds of prosecutions
under the impugned provisions every year in British Columbia. Any of these accused persons were free to bring constitutional
challenges to the provisions under which they were charged, and in many cases constitutional challenges had in fact been
brought. As well, in Ontario, an action for a declaration of invalidity of the prostitution provisions was being vigorously and

effectively pursued and had reached the Court of Appeal, where it had been mainly successful. 22  Despite these various ways
in which the constitutional issue could (and had) come before a court, the Supreme Court of Canada granted public interest
standing to the Society in the British Columbia case.

Cromwell J., who wrote the opinion of the Court, first made a crucial modification to the third requirement. It was no longer
necessary to show that there was “no other” reasonable and effective manner to bring the issue to court; it was sufficient, he
held, to find that “the proposed suit is, in all the circumstances, a reasonable and effective means of bringing the matter before

the court”. 23  As for the prosecutions of individual sex workers, a multitude of similar challenges to particular prostitution
offences was not a wise use of judicial resources, and a summary conviction proceeding was not the most appropriate setting for
a complex constitutional challenge; the Society's “comprehensive declaratory action is a more reasonable and effective means

of obtaining final resolution of the issues raised”. 24  As for the Ontario case, its existence did not “weigh very heavily” in the
discretionary balance: it was taking place in a different province, there were some differences in the way the claim was framed,
and the claimants were not primarily involved in street-level sex work, whereas in the British Columbia case the main focus was

on street-level sex work. 25  The Society's proposed proceedings were comprehensive, were supported by a strong factual record
(including expert reports and 90 affidavits by Downtown Eastside sex workers), and were conducted by experienced human
rights lawyers. The Supreme Court concluded that the (reformulated) third requirement for public interest standing was met:

the Society's British Columbia action was a reasonable and effective manner to bring the issue to court. 26  Since the first and

https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280688177&pubNum=134158&originatingDoc=I684fb35cb19111eba823c6bc5468efda&refType=IG&docFamilyGuid=Ibdc73178f4e011d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280691015&pubNum=134158&originatingDoc=I684fb35cb19111eba823c6bc5468efda&refType=IG&docFamilyGuid=I12585cbef4e111d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)


§ 59:5. Discretionary public interest standing, Constitutional Law of Canada, 5th Ed. § 59:5

 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 4

second requirements—(1) serious issue to be tried and (2) genuine interest on the part of the plaintiff—were also met, public
interest standing was granted to the Society.

Following the Downton Eastside case, the test for public interest standing is: (1) whether the plaintiff raises a serious legal
(“justiciable”) issue; (2) whether the plaintiff has a genuine interest in the resolution of the issue; and (3) whether the case is, in

all the circumstances, a reasonable and effective means to bring the issue to court. 27  All three of these factors are to be applied

flexibly, and no factor is necessarily to be given more weight in the analysis. 28  The key difference between this test and the
test outlined earlier in this section is the third factor; that factor, as noted, no longer requires there to be no other, but rather
that the case be a reasonable and effective, means to bring the issue to court. Under the third factor, the courts should consider:
(1) the plaintiff's capacity to bring the case forward; (2) whether the case is of broader public interest; (3) whether there are
other realistic, more efficient and effective means to bring the case to court; and (4) the potential impact of the case on others

who might be equally or more affected by it. 29

As noted in the previous paragraph, one of the factors the courts should consider in determining whether a case is a reasonable
and effective means to bring an issue to court is the capacity of the plaintiff to bring the case forward. This capacity factor requires
a determination of, among other things, “whether the issue will be presented in a sufficiently concrete and well-developed

factual setting”. 30  How can a plaintiff that is not directly affected by the issue demonstrate that the issue will be presented
in such a factual setting in the absence of a co-plaintiff that is directly affected by the issue? The answer to this question is
particularly salient for those organizations that pursue public interest litigation on behalf of their members and stakeholders.

The Supreme Court of Canada addressed this question in British Columbia v. Council of Canadians with Disabilities (2022). 31

In that case, the Council of Canadians with Disabilities (“CCD”), a disability-rights advocacy organization, and two individual
co-plaintiffs challenged provisions in several British Columbia statutes that permitted the involuntary administration of
psychiatric treatment to patients with mental disabilities under ss. 7 and 15 of the Charter. The two individual co-plaintiffs were
directly affected by the issue raised in the challenge. After the two individual co-plaintiffs discontinued their claims, British
Columbia filed to have the challenge dismissed on the basis that CCD should be denied public interest standing because it did
not and could not present a sufficiently concrete and well-developed factual setting without directly affected co-plaintiffs. An
appeal of this application to dismiss ended up in the Court.

Wagner C.J., who wrote the opinion of the Court, rejected British Columbia's argument. A non-directly affected plaintiff like
CCD did not need a directly affected co-plaintiff to demonstrate that an issue will be presented in a sufficiently concrete and
well-developed factual setting. What will demonstrate such a factual setting will necessarily vary with the context, and will
depend on, among other things, (1) “the stage of litigation at which standing is challenged”; and (2) “the nature of the case

and the issues before the court”. 32  The first factor is relevant because “what may … satisfy the court at an early stage may
not suffice at a later stage”, and the second factor is relevant because “the significance of a lack of evidence will vary with the

nature of the claim and the pleadings”. 33  In addition, a grant of public interest standing can be revisited, if a material change
occurs that casts doubt on whether a sufficiently concrete and well-developed factual setting will in fact be put forward when

the matter is considered on the merits. 34  Applying these principles, Wagner C.J. was satisfied that CCD would present its
Charter challenge in a sufficiently concrete and well-developed factual setting, and – more broadly – that CCD's challenge was a
reasonable and effective means to bring the issue to court. He was also satisfied that CCD's challenge raised a serious justiciable
issue about the Charter rights of people with mental disabilities, and that, as a disability-rights advocacy organization, CCD
had a genuine interest in this issue. CCD was therefore granted public interest standing. However, Wagner C.J. noted that, if
a sufficiently concrete and well-developed factual setting failed to materialize at discovery, British Columbia could apply to
have CCD's public interest standing reconsidered.
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1 Smith v. A.G. Ont., [1924] S.C.R. 331.

2 Thorson v. A.-G. Can., [1975] 1 S.C.R. 138. The Court divided six to three, with Laskin J. writing for the majority, and Judson J.
writing for the minority.

3 Thorson v. A.-G. Can., [1975] 1 S.C.R. 138, 145.

4 The issue reached the Supreme Court of Canada on the merits in a reference in which Mr. Thorson appeared as counsel for one of
the interveners: Jones v. A.-G. N.B., [1975] 2 S.C.R. 182, where the legislation was upheld.

5 N.S. Bd. of Censors v. McNeil, [1976] 2 S.C.R. 265.

6 The action reached the Supreme Court of Canada on the merits in N.S. Bd. of Censors v. McNeil, [1978] 2 S.C.R. 662, where the
legislation was upheld.

7 Minister of Justice (Can.) v. Borowski, [1981] 2 S.C.R. 575. The Court divided seven to two, with Martland J. writing for the majority,
and Laskin C.J. writing for the minority.

8 Public interest standing was granted to a corporation in Energy Probe v. Can. (1989), 68 O.R. (2d) 449 (C.A.) and Canadian Council of
Churches v. Can., [1990] 2 F.C. 534 (C.A.); reversed on other grounds [1992] 1 S.C.R. 236; although the challenged legislation could
not in either case affect the corporation. These cases establish that the public interest plaintiff may sue through a corporate vehicle.

9 Minister of Justice (Can.) v. Borowski, [1981] 2 S.C.R. 575, 598.

10 Minister of Justice (Can.) v. Borowski, [1981] 2 S.C.R. 575, 587.

11 The plaintiff's case was never decided by the Supreme Court of Canada on the merits. It did reach the Court, but by that time the entire
Criminal Code section respecting abortion — not only the offence part (which Borowski wanted to preserve) but also the exculpatory
part (which Borowski attacked) — had been struck down in R. v. Morgentaler (No. 2), [1988] 1 S.C.R. 30 (a criminal prosecution
of doctors for performing abortions without complying with the exculpatory provisions). The Court dismissed Borowski's appeal on
the grounds that (1) the issue he raised was moot, and (2) he had lost standing. On the latter ground, the Court held that the standing
cases (Thorson, McNeil, Borowski) required an individual to challenge a specific law or a specific government act, which Borowski
could no longer do: Borowski v. A.-G. Can., [1989] 1 S.C.R. 342.

12 Finlay v. Can., [1986] 2 S.C.R. 607.

13 Minister of Justice (Can.) v. Borowski, [1981] 2 S.C.R. 575, 598.

14 Finlay v. Can., [1986] 2 S.C.R. 607, 633.

15 The issue reached the Supreme Court of Canada on the merits in Finlay v. Can., [1993] 1 S.C.R. 1080, where a majority held that
Manitoba was not in breach of the federal conditions; the declaration was therefore denied.

16 E.g., Chaoulli v. Que., [2005] 1 S.C.R. 791, paras. 35, 188 (physician and patient granted standing to challenge Quebec's prohibition
on private health insurance).

17 Canadian Council of Churches v. Can., [1992] 1 S.C.R. 236. Cory J. wrote the opinion for the unanimous Court.

18 See also CARAL v. N.S. (1990), 69 D.L.R. (4th) 241 (N.S.A.D.) (public interest standing to challenge abortion law denied, because
criminal charge under law had been laid against doctor who was also challenging law); Hy and Zel's v. Ont., [1993] 3 S.C.R. 675
(public interest standing to challenge Sunday-closing law denied, because of other (unspecified) ways of bringing the issue to court);
Canadian Civil Liberties Assn. v. Can. (1998), 161 D.L.R. (4th) 225 (Ont. C.A.) (public interest standing to challenge powers of
Canadian Security Intelligence Service denied, because private litigant had already brought a similar case).

19 Vriend v. Alta., [1998] 1 S.C.R. 493.
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20 Can. v. Downtown Eastside Sex Workers United Against Violence Society, [2012] 2 S.C.R. 524. Cromwell J. wrote the opinion of
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21 There was also an individual plaintiff, who was a former sex worker and now a community worker, but the Court chose to decide the
case on the public interest standing of the Society; the individual plaintiff was also granted standing on the same public interest basis
without deciding whether she also qualified for private interest standing: Can. v. Downtown Eastside Sex Workers United Against
Violence Society, [2012] 2 S.C.R. 524, para. 77.

22 This was Can. v. Bedford (2012), 109 O.R. (3d) 1 (C.A.).

23 Can. v. Downtown Eastside Sex Workers United Against Violence Society, [2012] 2 S.C.R. 524, para. 52.

24 Can. v. Downtown Eastside Sex Workers United Against Violence Society, [2012] 2 S.C.R. 524, para. 70.

25 Can. v. Downtown Eastside Sex Workers United Against Violence Society, [2012] 2 S.C.R. 524, para. 65.

26 Folld., Manitoba Métis Federation v. Can., [2013] 1 S.C.R. 623, 2013 SCC 14, paras. 43-44, 160 (public interest standing granted to
Manitoba Métis Federation, although there were individual plaintiffs, whose standing was not challenged, in the same action).

27 Can. v. Downtown Eastside Sex Workers United Against Violence Society, [2012] 2 S.C.R. 524, paras. 2, 37.

28 B.C. v. Council of Canadians with Disabilities, 2022 SCC 27, paras. 56-59.

29 Can. v. Downtown Eastside Sex Workers United Against Violence Society, [2012] 2 S.C.R. 524, para. 51.

30 Can. v. Downtown Eastside Sex Workers United Against Violence Society, [2012] 2 S.C.R. 524, para. 51. The factor also requires
an assessment of the plaintiff's resources and expertise to bring the case forward.

31 B.C. v. Council of Canadians with Disabilities, 2022 SCC 27. Wagner C.J. wrote the opinion of the Court.

32 B.C. v. Council of Canadians with Disabilities, 2022 SCC 27, para. 71. The Court listed (at para. 72) several factors that “may be
helpful” at a preliminary stage of the proceedings: (1) the stage of the proceedings at which standing is challenged; (2) the nature
of the pleadings and what material facts are pled; (3) the nature of the public interest plaintiff; (4) whether an undertaking has been
provided to provide evidence; and (5) whether actual evidence has been provided.

33 B.C. v. Council of Canadians with Disabilities, 2022 SCC 27, para. 71.

34 The Court emphasized that such a material change would typically occur during the pleadings and discovery stages: B.C. v. Council
of Canadians with Disabilities, 2022 SCC 27, para. 77.
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