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1. I, STEVE TADELIS, of the City of Berkeley, in the state of California, United States
of America, MAKE OATH AND STATE AS FOLLOWS:

2. | am Professor of Economics, Business and Public Policy, and the Sarin Chair in
Leadership and Strategy at the Haas School of Business, the University of
California, Berkeley. My academic specialty lies in economics, including the
economic and statistical analysis of topics in e-commerce and the economics of
the internet, industrial organization, and microeconomics. | also have expertise in

the economics of institutions, economic analysis for business decisions, including
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those related to digital advertising and marketing strategies, pricing and fee-setting,
contract theory, game theory, and strategic sourcing. A copy of my CV is attached

to the export report.

. | have been asked by the Commissioner of Competition to provide an expert
opinion to evaluate the claims that Professor Keith Hylton makes in his expert
report filed on May 6, 2025 on behalf of Google LLC and Google Canada
Corporation (collectively “Google”) in the Commissioner of Competition v. Google
LLC and Google Canada Corporation matter. A copy of my expert report is
attached and marked as Exhibit “A” to this Affidavit.

AFFIRM by Steve Tadelis of
the City of Berkley, in the
State of California, in the
United States of America,
before me at the City of
Ottawa, in the Province of
Ontario, on July 4, 2025 in
accordance with O. Reg.
431/20, Administering Oath or
Declaration Remotely.

g :QTMM P20709

Commissioner for STEVE'TADELIS
Taking Affidavits
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This is Exhibit “A” to the affidavit of Steve Tadelis, affirmed
remotely and stated as being located in the City of
Berkley, in the State of California, in the United States of
America, before me at the city of Ottawa in the province
of Ontario, on July 4, 2025, in accordance with O. Reg
431/20, Administering Oath or Declaration Remotely.
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1 Introduction

1.1 Qualifications

1. Tam Professor of Economics, Business and Public Policy, and the Sarin Chair in Leadership
and Strategy at the Haas School of Business, the University of California, Berkeley. I
received an undergraduate degree in Economics from the University of Haifa and a Masters
in Economics from the Technion-Israel Institute of Technology, both in Israel. I received a
Ph.D. in Economics from Harvard University in 1997. I was employed as an Assistant
Professor of Economics at Stanford University from July 1997 until July 2005. Since then,
I have held positions as tenured associate, and later full Professor of Economics, Business
and Public Policy at the University of California, Berkeley, where I currently hold the Sarin
Chair in Strategy and Leadership.

2. My academic specialty lies in economics, including the economic and statistical analysis
of topics in e-commerce and the economics of the internet, industrial organization, and
microeconomics. | also have expertise in the economics of institutions, economic analysis
for business decisions, including those related to digital advertising and marketing
strategies, pricing and fee-setting, contract theory, game theory, and strategic sourcing.

3. I am the author of two books on game theory and microeconomic theory, I have served as
co-editor of the Journal of Law, Economics and Organization, and 1 have served on the
editorial boards of the American Economic Journal: Microeconomics, the American
Economic Review, and the International Journal of Industrial Organization.

4. During the 2011-2013 academic years, | was on leave of absence from the Haas School of
Business to serve as Senior Director and Distinguished Economist at eBay Research Labs,
where I hired and led a team of research economists focused on the economics of e-
commerce, with particular attention to creating better matches between buyers and sellers;
reducing market frictions by increasing trust and safety in eBay’s marketplace;
understanding the underlying value of different advertising and marketing strategies;
evaluating how buyers behave in online auctions; and exploring the market outcomes
associated with different pricing structures. From August 2013 through March 2015, 1
continued this work as a part-time eBay contractor.

5. During the 2016-2017 academic year, I was on leave of absence from the Haas School of
Business to serve as Vice President of Economics and Market Design at Amazon.com Inc.,
where I led a team of economists who applied economics and data science to optimize
operations, pricing, and cost allocations. From August 2017 through February 2021, I was
an Amazon Scholar, helping the company use a wide range of applied research in
economics and market design.

6. A copy of my CV is provided in Appendix A and includes the list of all publications I have
authored in peer reviewed journals. My CV also includes a list of all cases in which, during

Expert Report of Steven Tadelis
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the previous four years, I have testified as an expert at trial or by deposition. In Appendix
B, I provide a list of all documents I relied upon in my report.

1.2 Compensation

7.

My consulting rate for this matter is CAD 900. Keystone Strategy assisted me in preparing
this report. Keystone’s billing rates ranged from CAD 405 to CAD 900, per hour, and I was
compensated 15% of Keystone’s billings for work on this report which was conducted
under my direction. My compensation does not depend in any way on the outcome of this
case.

1.3 Assignment

8.

10.

I have been asked by counsel for the Canadian Competition Bureau to provide my expert
opinion to evaluate the claims that Professor Keith Hylton makes in his expert report filed
on May 6 2025 on behalf of Google LLC and Google Canada Corporation (collectively
“Google”) in the Commissioner of Competition v. Google LLC and Google Canada
Corporation matter.!

Section 79(3.1.b) of the Canadian Competition Act contains potential penalty caps “in the
amount of: (1) three times the value of the benefit [the Commissioner] claims was derived
from a series of allegedly anticompetitive practices, or, (ii) if that amount cannot be
reasonably determined, three percent of Google’s annual worldwide gross revenues, over
an undetermined period.”?

Professor Hylton’s report describes his critique of Section 79(3.1) of the Canadian
Competition Act.? Professor Hylton concludes that a penalty of three times the value of the
benefit from monopolization is larger than what economic theory would suggest as an
appropriate calculation of a penalty that deters monopolization and hence has a “punitive
purpose.” He also argues that an alternative penalty of three percent of worldwide gross
revenues automatically results in “inefficient overdeterrence” of monopolization.’ I
disagree with these conclusions.

1.4 Summary of Conclusions

11.

There are two established economic approaches to evaluating an antitrust penalty: the
deterrence approach and the internalization approach. Professor Hylton uses two “Chicago

! Keith N. Hylton, “Expert Report of Professor Keith N. Hylton,” (May 6, 2025), In re. Commissioner of
Competition v. Google LLC and Google Canada Corporation, No. CT-2024-010, [hereinafter Hylton (2015)].

2 Hylton Report, 9 2.

3 Hylton Report, § 2. (“Competition Act, R.S.C. 1985, c. C-34, as amended.”).

4 Hylton Report, §8a. (“a financial penalty equal to three times the value of the benefit derived from monopolizing
conduct would result in inefficient overdeterrence and therefore can fairly be regarded from an antitrust economics
perspective as having a punitive purpose.”).

5 Hylton Report, § 8b. (“a financial penalty equal to three percent of worldwide gross revenues, in the case of
Google and in the case of other firms that share a revenue structure similar to Google, would result in inefficient
overdeterrence and can fairly be regarded as punitive in nature from an antitrust economics perspective.”).

Expert Report of Steven Tadelis
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School” style models that are part of the internalization approach. The penalty caps
provided in Section 79(3.1.b) are consistent with the deterrence approach.

12. The deterrence approach has significant advantages over the internalization approach. The
deterrence approach establishes penalties that deter monopolization. The internalization
approach seeks to calculate the penalty that would allow for an efficient level of
monopolization, not deterrence. The terms “punitive purpose” and “inefficient
overdeterrence” are only relevant if one is trying to calculate the price that a monopoly
would pay to maintain the monopoly. The deterrence approach does not do this.
Furthermore, the internalization approach is much more difficult to measure and requires
knowledge about persons and entities not before the court.

13. Professor Hylton acknowledges that if the monopolization at issue does not result in greater
efficiencies or innovation than competition, both approaches are essentially the same.
Professor Hylton provides no evidence that Google’s monopoly power resulted in
efficiencies or innovations. Furthermore, Professor Hylton provides no economic evidence
that monopoly results in more efficiencies or innovation than competition. Hence the only
real issue is whether the probability of detection and successful prosecution of
monopolization is greater than one third.

14. Economic evidence suggests that the probability that a monopolist will be discovered,
prosecuted, and result in a court finding of liability under the competition laws, is quite
small.

15. Professor Hylton’s internalization model also presents an indefensibly limited picture of
the harm society faces from monopolization. In Professor Hylton’s theoretical analysis, the
only injury consists of higher consumer prices. In practice, however, the social harm from
monopolization is much broader.

16. Section 79(3.1.b) also contains an alternative penalty cap in the event the penalty cap
defined as three times the benefit from the anticompetitive conduct cannot be calculated.
The alternative penalty cap is calculated as 3% of a firm’s worldwide revenue. Professor
Hylton wrongly assumes that 3% of worldwide revenue is the actual penalty rather than
functioning as an alternative penalty cap.

2 Professor Hylton’s Reliance on the Internalization Approach is Misguided

17. The economic rationale for imposing antitrust penalties is to deter anticompetitive
behavior. There are two economic approaches to establishing an economically informed
antitrust penalty. In a prior publication, Professor Hylton also agrees that “there are two
general approaches a punishment authority can take under an optimal punishment regime.
One is to internalize consumer harm. The other is to deter completely by eliminating the

Expert Report of Steven Tadelis
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expected profits from anticompetitive conduct.”® This second approach, the deterrence

approach, is omitted from Professor Hylton’s expert report in which he only considers the
internalization approach.

18. The Competition Act is consistent with the deterrence approach.” The Act states that the
goal of levying penalties on someone who violates the Act is “to promote practices by that
person that are in conformity with the purposes of this section and not to punish that
person.” 8 To achieve deterrence, a penalty should exceed the sum of the benefits that a
firm, here Google, received from its alleged monopolization divided by the probability that
it will actually pay a penalty (i.e., its anticompetitive conduct is detected, enforcement
action is taken and the firm is required to pay a penalty).’

19. The Competition Act follows the logic of the deterrence approach in that the Act sets the
potential penalty cap at “three times the value of the benefit derived from the anti-
competitive practice.” The assumption is that the probability of paying the penalty is one
third or larger.!® I will discuss the disagreements that 1 have with Professor Hylton
concerning the probability of a court imposing a penalty in a monopolization case in
Section 4 of this report.

20. The other economic approach to determining a penalty amount is referred to as the
internalization approach. Professor Hylton states in his report that he “examined” the issue
of the Competition Act’s penalty caps “through the lens of two models of antitrust
enforcement: ‘The Chicago School Antitrust Enforcement Model’ (the Chicago School)
and the ‘Dynamic Competition Model’ (the Dynamic Model).”!! However, these two
Chicago School approaches both belong to the more general internalization approach.'?

¢ Keith N. Hylton, Antitrust Enforcement Regimes: Fundamental Differences, in The Oxford Handbook of
International Antitrust Economics (Roger D. Blair & D. Daniel Sokol eds., 2015) [hereinafter Hylton (2015)], p. 3.
(“Thus, there are two general approaches a punishment authority can take under an optimal punishment regime. One
is to internalize consumer harm. The other is to deter completely by eliminating the expected profits from
anticompetitive conduct.”).

7 Canadian Competition Act, Section 79 (3.1.b), Administrative monetary penalty, (“three times the value of the
benefit derived from the anti-competitive practice, or, if that amount cannot be reasonably determined, 3% of the
person’s annual worldwide gross revenues.”).

8 Canadian Competition Act, Section 79 (3.3), Purpose of order.

% That is, if the expected gain from the alleged monopolization is denoted by G > 0, the penalty is denoted by F >
0, and the likelihood of enforcement is 0 < p < 1, then the expected gain must be outweighed by the expected loss,

which occurs if and only if p X F > G, or F > %.

10 1f the probability of deterrence is less than one third then this penalty may not be enough to deter harmful
monopolization conduct, but it guarantees that the penalty is not excessive.

! Hylton Report, § 24.

12 Hylton Report, § 28. (“In my Report, I analyze whether the financial penalties sought by the Commissioner
against Google result in inefficient overdeterrence within each analytical framework (Chicago School and Dynamic
Model)... As explained below, an efficient penalty in antitrust economics is a penalty that causes the firm at issue to
internalize the total harm caused to consumers by its conduct.”); Hylton (2015), p. 5. (“Thus, there are two general
approaches a punishment authority can take under an optimal punishment regime. One is to internalize consumer
harm.”).

Expert Report of Steven Tadelis
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21. The logic of the internalization approach involves setting the antitrust penalty so that the
monopolizing firm “internalizes” the costs of its monopolizing conduct to all persons other
than itself.!® These costs represent the expected social cost of monopoly when the costs are
divided by the probability of paying the penalty. The probability that a firm will pay a
penalty is determined by the probability of detection, the probability of a prosecution, and
the probability of a successful litigation outcome that survives appeal. Professor Hylton
refers to these combined probabilities as the probability of detection and enforcement or
sometimes the probability of detection.!* The internalization approach assumes that there
is an optimal level of monopoly. The notion is that if the monopolist can pay a penalty that
includes all the social costs of monopoly and still make some profit, then society is better
off with monopoly rather than competition.

22. The internalization approach is poorly suited to establishing optimal deterrence. My
understanding is that the purpose of competition laws is to encourage competition, not to
establish efficient monopolies. I further understand that competition laws have multiple
goals, not all of which are captured in Professor Hylton’s model. Indeed, modern
economics highlights many advantages of competition over monopoly. Monopolization is
referred to in economics as a “market failure.”'® For this reason, the competition remedies
should seek to deter monopolization and create more competition, not set the optimal price
for continued monopolization. I consider the economic approach of deterring monopoly
more appropriate and more consistent with current economic thinking.

23. Another reason why the internalization approach falls short is that it requires a very difficult
quantification of the various economic categories in Professor Hylton’s model. Consumer
surplus requires challenging and often imprecisely implemented econometric
measurement.'® Similarly, efficiencies are notoriously difficult to measure accurately.
Other harms not considered by Professor Hylton, which I discuss below in Section 5, are

13 Hylton Report, § 28. (“As explained below, an efficient penalty in antitrust economics is a penalty that causes the
firm at issue to internalize the total harm caused to consumers by its conduct.”); Hylton (2015), p. 2. (“In the
antitrust context, internalization requires the punishment authority to shift the costs suffered by consumers, in terms
of monopolistic overcharges or restrictions in supply, to the monopolizing firm in the form of a penalty.”).

14 See e.g., Hylton Report, 9 58. (“Consequently, provided that the probability of detection of Google’s alleged
conduct in this case was at least 1/3, my opinion in this Report remains the same regardless of the percentage of
detection and enforcement that actually prevailed. In my view, it is highly likely that the probability of detecting the
alleged monopolizing conduct of Google at issue in this proceeding was greater than 1/3.”).

15 Royal Swedish Academy of Sciences, The Prize in Economic Sciences 2014, (2014),
https://www.kva.se/en/news/ekonomipriset-2014-2. (“Many industries are dominated by a small number of large
firms or a single monopoly. Left unregulated, such markets often produce socially undesirable results—prices higher
than those motivated by costs, or unproductive firms that survive by blocking the entry of new and more productive
ones. From the mid-1980s and onwards, Jean Tirole has breathed new life into research on such market failures.”).

16 Hylton (2015), p. 3. (“The reason is that there may be instances in which the internalization approach is
administratively infeasible. For example, the internalization approach requires the punishment authority to produce a
precise estimate of the consumer wealth transfer and the forgone consumer surplus. The data necessary to generate
such an estimate may be unavailable.”).

Expert Report of Steven Tadelis
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equally difficult to quantify. Obtaining evidence of harm to third parties is especially
difficult because those individuals are usually not involved in the proceedings.

24. Hence, Professor Hylton’s reliance on the internalization approach as the basis of his
analysis of the Competition Act 79(3.1.b) remedies is misguided.

3 Even Based on the Internalization Approach, Professor Hylton has not Established that
the Competition Act Penalty Caps are Punitive

25. Professor Hylton adopts an internalization approach that suffers from several shortcomings
and does not align with the goals of the Competition Act.'” Most notably, it rests on the
mistaken premise that monopolies spur innovation and efficiency—a claim that runs
counter to the weight of the economics literature.

26. Professor Hylton concedes in a prior publication that in the absence of efficiencies from
the monopolization, the deterrence approach and the internalization approach are
essentially the same.!® When monopolization does not create efficiencies, the monopolist’s
benefit corresponds to the wealth transfer from consumers,'® and this benefit is equal to the
consumers’ harm. However, if the monopolization also causes some consumers to leave
the market (referred to as deadweight loss), then total consumer harm is greater than the
monopolist’s benefit. When this happens, the optimal penalty based on the internalization
approach is larger than the penalty under the deterrence approach. In this case, Professor
Hylton must concede that the penalty under the deterrence approach, such as Section
79(3.1.b), is too small.?’ It follows that if Professor Hylton cannot identify important
efficiency advantages that monopolization creates that are greater than the competitive
alternative, then under his own analysis, three times the benefit is too small.

27. Moreover, Professor Hylton provides no evidence that monopolies always create
efficiencies that are greater than the competitive alternative. For example, a review of

17 Canadian Competition Act, Section 1.1, Purpose of Act. (“The purpose of this Act is to maintain and encourage
competition in Canada in order to promote the efficiency and adaptability of the Canadian economy, in order to
expand opportunities for Canadian participation in world markets while at the same time recognizing the role of
foreign competition in Canada, in order to ensure that small and medium-sized enterprises have an equitable
opportunity to participate in the Canadian economy and in order to provide consumers with competitive prices and
product choices.”).

18 Hylton (2015), p. 3. (“when the firm’s monopolizing action does not generate an efficiency gain, the optimal
punishment policy is complete deterrence, which is accomplished by ensuring that the firm cannot profit from
monopolization”; “The internalization approach is appropriate for conduct that is either efficient or has a significant
chance of being efficient. The complete deterrence approach is appropriate for conduct that is unambiguously
inefficient.”).

19 Hylton (2015), p. 3. (“The standard price fixing agreement involves no efficiency motivation; it is simply an
arrangement to transfer wealth from consumers to producers. Under these conditions, the optimal punishment policy
is to set a fine sufficient to eliminate the prospect of gain from the price fixing cartel’s actions.”).

20 In Professor Hylton’s narrow model as shown in Figure 1 of his report, but without efficiencies, the penalty under
the internalization approach would be (T+D)/p and the penalty under the deterrence approach would be T/p, a
smaller number.

Expert Report of Steven Tadelis
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Professor Hylton’s expert report reveals that he has provided no evidence that Google’s
alleged advertising technology (“adtech”) monopolization has resulted in efficiencies.
Furthermore, in the U.S. District Court’s opinion in United States v. Google LLC, the Court
evaluated Google’s claims regarding procompetitive justifications. Efficiencies can
constitute procompetitive justifications for conduct. I note however that the U.S. Court
found that “[t]he procompetitive justifications that Google proffers for its anticompetitive
conduct are both invalid and insufficient, and any procompetitive benefits of this conduct
were far outweighed by its anticompetitive effects.”?!

28. Even if Professor Hylton had identified Google efficiencies that should be reflected in the
optimal penalty under the internalization approach, the proper approach would have been
to compare the efficiencies due to the monopoly, with the efficiencies that would occur in
a but-for world in which competition was restored.?? Instead, Professor Hylton makes the
unfounded assumption that no efficiencies occur once competition is restored in ad tech
through judicial action.

29. Professor Hylton’s Dynamic Model further lowers the optimal penalty by incorporating a
subsidy for the monopolist, intended to incentivize innovation.?®> Again, if the monopolist
is not engaged in meaningful innovation, or the innovations from competition exceed the
innovations by the monopolist, Professor Hylton’s model collapses to an approximation of
the deterrence approach.

30. Professor Hylton begins his analysis of innovation by stating that monopoly is necessary
for innovation or that firms only have incentives to innovate if they have prospects of
gaining monopoly power.>> This statement conflicts with the economic literature. There is
a significant economic literature showing that many factors can protect the appropriability

2 Memorandum Opinion, United States v. Google LLC, No. 1:23-cv-00108, (Apr. 17, 2025), p. 112,
https://ag.ny.gov/sites/default/files/court-filings/united-states-of-america-et-al-v-google-llc-memorandum-opinion-
2025.pdf. (“The procompetitive justifications that Google proffers for its anticompetitive conduct are both invalid
and insufficient, and any procompetitive benefits of this conduct were far outweighed by its anticompetitive
effects.”).

22 In assessing the efficacy of a remedy, the “but for” test is forward looking, as the assessment being made is
whether a proposed remedy, if imposed, will restore competition. Under the Competition Act, that is to promote
practices by the impugned firm that are in conformity with the purposes of Section 79.

2 Keith N. Hylton, 4 Unified Framework for Competition Policy and Innovation Policy, 22 Tex. Intell. Prop. L.J.
163 (2014), p. 171.

24 Hylton Report, § 27. (“The Dynamic Model is built upon the foundations of the Chicago School, and adds to the
Chicago School a consideration of innovation effects.... In other words, the Dynamic Model of antitrust regulation
is concerned not only with promoting overall efficiency in the marketplace, it is also concerned with ensuring that
regulation does not discourage firms from innovating.”).

25 Hylton Report, § 71. (“I consider the implications within the Dynamic Model .... In this model, some prospect of
gaining monopoly power must exist, otherwise the firm will have no incentive to innovate.”).

Hylton Report, § 75. (“[O]nce the firm has no incentive to take a monopolizing action, it will have no inventive to
invest in innovation. If innovation does not occur, consumers will be deprived of the benefits associated with new or
improved products and services.”).
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of the benefits of innovation besides monopoly.?® These include the obvious, intellectual
property protection which does not typically monopolize markets, as well as confidentiality
and first mover effects.?’

31. Next, Professor Hylton assumes that monopolization is expected to increase innovation,
but competition is not expected to result in new technologies and know-how. Professor
Hylton’s assumption is false. There is extensive economic literature showing that
innovation is spurred by rivalry and competition. A review of this literature® finds that
competition results in higher levels of innovation compared to a monopoly market. This is
also true in markets undergoing technological change. Incumbents would innovate more
when they perceive a threat of being displaced by competitors, and entrants are more likely
to invest in innovation when a superior product can gain them a significant market share—
even if this is temporary.?’ These incentives depend on two key components: contestability,
meaning that future sales can be increased, and appropriability, meaning innovators can
retain a substantial share of the value they create. This is contrary to the argument that
monopolies are short-lived in markets subjected to technological change and therefore
require little antitrust scrutiny. Evidence shows that competition—not monopoly power—
yields more innovation, as protecting market entry and rivalry ensures continuous and
stable competition.*® This point was originally made decades ago in the seminal work of

26 Carl Shapiro, Competition and Innovation: Did Arrow Hit the Bull’s Eye? The Rate and Direction of Inventive
Activity Revisited 361 (Josh Lerner & Scott Stern eds., Univ. of Chicago Press 2012), p. 368. (“much of the
theoretical and empirical literature on the relationship between market structure and innovation emphasizes
complexity while seeking to explain how different factors affect that relationship, recognizing that both market
structure and innovation are endogenous. Nonetheless, I argue here that we do know enough to warrant a
presumption that a merger between the only two firms pursing a specific line of research to serve a particular
need is likely to diminish innovation rivalry, absent a showing that the merger will increase appropriability or
generate R&D synergies that will enhance the incentive or ability of the merged firm to innovate.”).

27 Wesley Cohen, Richard Nelson & J. John Walsh, Protecting Their Intellectual Assets: Appropriability Conditions
and Why U.S. Manufacturing Firms Patent (or Not), NBER, Working Paper No. 7552 (Feb. 2000), p. 24. (“[O]ur
findings suggest that patents are still not the major mechanism for appropriating returns to innovations in most
industries. Instead, we find that the key appropriability mechanisms in most industries are secrecy, lead time and
complementary capabilities.”).

28 Carl Shapiro, Competition and Innovation: Did Arrow Hit the Bull’s Eye? The Rate and Direction of Inventive
Activity Revisited 361 (Josh Lerner & Scott Stern eds., Univ. of Chicago Press 2012).

2 Carl Shapiro, Competition and Innovation: Did Arrow Hit the Bull s Eye? The Rate and Direction of Inventive
Activity Revisited 361 (Josh Lerner & Scott Stern eds., Univ. of Chicago Press 2012), p. 400. (“The empirical
literature discussed earlier makes it clear that ongoing innovation by an incumbent is promoted if the incumbent
fears that failure to improve its own product will place it at risk of being displaced as the market leader. Likewise,
innovation by entrants is promoted if an entrant that introduces a superior product will indeed gain substantial
profitable sales, and perhaps even a dominant market position, at least for some period of time.”).

30 Carl Shapiro, Competition and Innovation: Did Arrow Hit the Bull’s Eye? The Rate and Direction of Inventive
Activity Revisited 361 (Josh Lerner & Scott Stern eds., Univ. of Chicago Press 2012), p.401. (“Some have argued
for a laissez faire antitrust policy in industries subject to technological change on the grounds that monopoly power
in these industries is fleeting. However, this argument is seriously incomplete ... In a very important recent work,
Segal and Whinston (2007) show that this argument also is seriously incomplete. In a model where two firms
compete over time for market leadership by innovating, they provide surprisingly general conditions under which
antitrust policies that protect entrants raise the rate of innovation.”).
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Kenneth Arrow (1962).3*? This explains that monopolists have weaker incentives to
innovate because they already maximize profits under the status quo, whereas competitive
firms must innovate to gain or retain market share.*’

32. The role of competition in innovation is further supported by the empirical evidence of an
“inverted-U” relationship between competition and innovation.>* This inverted-U pattern
reflects two opposing forces: at high levels of competition, firms are driven to innovation
in order to “escape competition.” However, as competition intensifies, lagging firms lose
the incentive to innovate due to lower expected post-innovation profits.>> The main result
is that innovation peaks at moderate levels of competition, which implies that monopolies
do not maximize innovation.

33. In addition, competition affects the type of innovation. The economics literature shows that
monopolies often focus on sustaining innovations that reinforce their dominance, while
competitive markets foster more disruptive and consumer-oriented innovation.*
Disruptive innovations harm the monopolist who is deriving monopoly profits under the
status quo.

31 Kenneth J. Arrow, Economic Welfare and the Allocation of Resources to Invention, The Rate and Direction of
Inventive Activity: Economic and Social Factors 609 (Universities-National Bureau Committee for Economic
Research and the Committee on Economic Growth of the Social Science Research Councils eds., Princeton
University Press (1962).

32 The economics literature has found that the Schumpeter position—typically referencing that large firms spur
innovation—is compatible with Arrow’s view. See Carl Shapiro, Competition and Innovation: Did Arrow Hit the
Bull's Eye? The Rate and Direction of Inventive Activity Revisited 361 (Josh Lerner & Scott Stern eds., Univ. of
Chicago Press 2012), p. 363. (“While he was no fan of entrenched monopolies, Schumpeter argued that larger firms
have greater incentives and ability to invest in R&D. ... Schumpeter: ‘The prospect of market power and large scale
spurs innovation.” ... I also argue that the Arrow and Schumpeter perspectives are fully compatible and mutually
reinforcing.”).

33 Carl Shapiro, Competition and Innovation: Did Arrow Hit the Bull’s Eye? The Rate and Direction of Inventive
Activity Revisited 361 (Josh Lerner & Scott Stern eds., Univ. of Chicago Press 2012), p. 362. (“Arrow (1962)
famously argued that a monopolist’s incentive to innovate is less than that of a competitive firm, due to the
monopolist’s financial interest in the status quo. This fundamental idea comports with common sense: a firm earning
substantial profits has an interest in protecting the status quo and is thus less likely to be the instigator of disruptive
new technology. In Arrow’s words: ‘The preinvention monopoly power acts as a strong disincentive to further
innovation.’”).

34 Philippe Aghion, Nick Bloom, Richard Blundell, Rachel Griffith & Peter Howitt, Competition and Innovation: An
Inverted-U Relationship, 120 Quarterly Journal of Economics, 701-728, p. 701. (“This paper investigates the
relationship between product market competition and innovation. We find strong evidence of an inverted-U
relationship using panel data.”).

35 Philippe Aghion, Nick Bloom, Richard Blundell, Rachel Griffith & Peter Howitt, Competition and Innovation: An
Inverted-U Relationship, 120 Quarterly Journal of Economics, 701-728, p. 720. (“In this model competition may
increase the incremental profit from innovating, labeled the “escape-competition effect,” but competition may also
reduce innovation incentives for laggards, labeled the “Schumpeterian effect.” The balance between these two
effects changes between low and high levels of competition, generating an inverted-CT relationship.”).

36 Maurice E. Stucke & Ariel Ezrachi, Innovation Misunderstood, American University Law Review, p. 1966.
(“Being free from the need to service a large existing customer base and free from the short-term growth
requirements of the leading organizations and their high-cost structures, the disruptive innovator can experiment and
offer novel value propositions.”).
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34. For example, the economic literature emphasizes that more competition typically expands
innovation from both rivals and potential new entrants.?’ In addition, disruptive innovation
is rarely undertaken by monopolies. For example, Kodak, Xerox PARC, and IBM offer
textbook cases of incumbents failing to act on radical innovation developed in-house.
Kodak invented digital photography but shelved it to protect its film business—only to be
overtaken by others and go bankrupt. Xerox PARC pioneered the graphical user interface
and the mouse, but Xerox failed to commercialize them, leaving Apple and Microsoft to
run with the ideas. IBM, despite early advances in laser printing, ceded leadership to
competitors. In each case, the dominant firm had the innovation but could not—or would
not—disrupt its own position. A more recent and relevant example is Large Language
Models (“LLMs”). Google itself had advanced Al that it used, but LLMs could be a
powerful competitor to Search, and indeed, took a leap not from within Google but from
OpenAl, causing the large tech firms such as Google and Microsoft to invest heavily in this
space.

35. In the case of Google, the U.S. District Court in United States v. Google LLC found that
Google’s technological advances in adtech came largely from acquisitions, particularly
Double Click and Admeld.*® After acquiring Admeld, Google reduced innovation by
shutting down certain features to favor its own product DoubleClick for Publishers
(“DFP”).* Moreover, key innovation originated from “non-Google industry members” that
collaborated to develop header bidding. In contrast, Google developed internal auction
manipulation programs against the industry-driven header bidding innovation.** Such
programs required serious intellectual effort but were hardly disruptive and beneficial for
consumers.

37 Carl Shapiro, Competition and Innovation: Did Arrow Hit the Bull’s Eye? The Rate and Direction of Inventive
Activity Revisited 361 (Josh Lerner & Scott Stern eds., Univ. of Chicago Press 2012), p. 376. (“There is a very
substantial body of empirical evidence supporting the general proposition that “more competition,” meaning greater
contestability of sales, spurs firms to be more efficient and to invest more in R&D.”).

38 Memorandum Opinion, United States v. Google LLC, No. 1:23-cv-00108, (Apr. 17, 2025), p. 27,
https://ag.ny.gov/sites/default/files/court-filings/united-states-of-america-et-al-v-google-llc-memorandum-opinion-
2025.pdf. (“Google’s bolstering of its publisher-facing business through the DoubleClick acquisition helped it
establish a dominant position on both sides of the ad tech stack.”).

39 Memorandum Opinion, United States v. Google LLC, No. 1:23-cv-00108, (Apr. 17, 2025), p. 27,
https://ag.ny.gov/sites/default/files/court-filings/united-states-of-america-et-al-v-google-llc-memorandum-opinion-
2025.pdf. (“But Google also shut down some of Admeld’s features, including its ability to pass real-time AdX
pricing into non-DFP publisher ad servers. ... Google did so, even though some believed that maintaining this
functionality would have required ‘[m]inimal effort,” because allowing AdX to submit real-time bids to publishers
using non-Google ad servers would have ‘[t]ake[n] away a key differentiator for DFP.””).

4 Memorandum Opinion, United States v. Google LLC, No. 1:23-¢v-00108, (Apr. 17, 2025), p. 33-34,
https://ag.ny.gov/sites/default/files/court-filings/united-states-of-america-et-al-v-google-llc-memorandum-opinion-
2025.pdf. (“Working together, non-Google industry members and open-source advocates formed an organization
called Prebid which developed header bidding, a technical solution that allowed publishers using DFP to solicit real-
time bids from multiple ad exchange... Header bidding rapidly gained popularity and achieved widespread adoption
by large publishers in 2015.... Instead, Google implemented new features and policy changes to counteract the
growing threat of header bidding.”).
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Thus, without evidence of greater efficiencies and innovation by the monopolist compared
to competition, Professor Hylton’s critique loses much of its impact. Without a
demonstration of efficiencies and innovation, Professor Hylton’s analysis reduces to a
dispute about the probability of paying the penalty. This is the issue to which I now turn.

4 Professor Hylton’s Contention that the Probability of Detection and Enforcement of
Monopolization is close to 100% is Unfounded

37.

38.

39.

The penalty cap of “three times the value of the benefit derived from the anti-competitive
practice” assumes that the probability of paying the penalty—the probability of a
successful final enforcement action—is approximately one third. Professor Hylton takes
the view—unlike under the standard deterrence model—that any penalty even modestly
above his calculated “optimal” level is punitive. Based on his analysis, a penalty that triples
the gain from a violation is always punitive if the probability of detection and enforcement
exceeds one-third. But if that probability falls below one-third, then such a penalty is, by
definition, non-punitive. This probability of paying the penalty comprises several steps
including detection of the unlawful conduct, initiation of an enforcement action, and a
successful final judgement that survives appeal.*!

Despite this, Professor Hylton claims that while the “likelihood of antitrust enforcement
can never be 100 percent ... what I intend to convey is a scenario where the likelihood of
antitrust enforcement is high.”** Professor Hylton appears to rule out a detection and
enforcement probability of one third or less—indeed he considers unrealistic a detection
and enforcement probability below 60 percent.*’ Professor Hylton makes clear that he
views the probability of actually paying the penalty at issue as a near certainty—the
likelihood of antitrust detection and enforcement is high, and usually close to 100
percent.”**

Professor Hylton’s basis for his assumption of near-certain detection and enforcement is a
single study.* That study examined 70 “second requests” issued by the Federal Trade
Commission (“FTC”) on horizontal mergers between 1982 and 1987. The study found that
when both the FTC’s lawyers and economists agreed that a proposed merger violated all
three of the key merger guideline factors—excessive concentration, barriers to entry, and

4! Hylton Report, 9 29. (“As a general matter, the probability of antitrust enforcement can be ascribed to two factors:
the probability of detection and the probability of enforcement conditional on detection.”)

42 Hylton Report, ] 42.

43 Hylton Report, 9 68. (“If I am wrong and the probability of detection of the monopolizing conduct alleged is less
than 60 percent, then as explained above, the optimal penalty would be calculated as dividing the amount that
equates to the internalization of consumer harm by the probability of detection.”).

4 Hylton Report, 9 29.

45 Hylton Report, § 29. (Paper cites “Coate, M.B., Higgins, R.S. & McChesney, F. (1990). Bureaucracy and Politics
in FTC Merger Challenges. Journal of Law and Economics, 33(2), 463-482.”)
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probability of collusion—the FTC issued a complaint 97% of the time.*® In other words,
the study found that mergers, where there was internal consensus among enforcers that they
clearly violated the most important elements of the agency guidelines, were highly likely
to be challenged.

40.1 do not find this evidence instructive nor helpful for evaluating monopolization
enforcement. First, Professor Hylton’s evidence considers mergers, rather than
monopolization cases. Second, certain mergers, unlike monopolization cases, must be
reported to the FTC and the Department of Justice under the Hart Scott Rodino Act in the
United States.*” This means that the detection rate for anticompetitive mergers is likely to
be higher than the detection rate for monopolization cases. Third, the study concerns the
probability of issuing a complaint without considering the success rate of the complaints.
I consider a judicial injunction to be a final resolution for merger cases, not a complaint.
Professor Hylton cites a 97% probability of issuing a complaint among internally identified
and agreed-upon problematic mergers—not a 97% probability of detection and
enforcement.

41. Recent data reinforce this point. In 2023 there were 1,805 transactions reported in the
United States, resulting in 37 second requests,*® and approximately 14 complaints filed.*’
These filings resulted in 3 litigated wins.’® At least in 2023 the probability of a second
request resulting in an agency win in court was 0.08, or eight percent. On one hand, it might
be contended that while second requests represent suspected anticompetitive mergers, they
overstate the number of mergers that were anticompetitive (where prices likely would rise
post-merger). On the other hand, some anticompetitive mergers may not receive second
requests. A retrospective study of consummated mergers, i.e., mergers that were cleared,
shows that of the 49 mergers studied, 36 (73%) resulted in a price increase. >! Although this

46 Malcolm B. Coate, Richard S. Higgins & Fred S. McChesney, Bureaucracy and Politics in FTC Merger
Challenges, 33 Journal of Law and Economics, 463—82 (1990), p. 480. (“if both bureaus [lawyers and economists]
agree that all three factors present potential problems, the probability of a challenge is.”).

47 United States Code, 15 USC 18a: Premerger notification and waiting period, (Jul. 3, 2025),
http://uscode.house.gov/view.xhtml?req=granuleid%3 AUSC-prelim-title15-section 1 8a&edition=prelim.

48 Federal Trade Commission & Department of Justice, Hart-Scott-Rodino Annual Report for Fiscal Year 2023,
(2023), p. 8. (“Of the 1,805 reported transactions in fiscal year 2023, Second Requests could have been issued in
1,735 of them. The FTC issued 26 Second Requests in FY 2023. In FY 2023, the Division issued 11 Second
Requests.”).

4 Federal Trade Commission & Department of Justice, Hart-Scott-Rodino Annual Report for Fiscal Year 2023
(2023), p. 2. (“The Commission took action against 16 deals: two in which it issued consent orders for public
comment; ten in which the transaction was abandoned or restructured as a result of antitrust concerns raised during
the investigation; and four in which the Commission initiated administrative or federal court litigation. The Division
took action against 12 merger transactions: two that were blocked through lawsuits in U.S. district courts and ten in
which the transaction was abandoned or restructured after the Division raised concerns about the threat it posed to
competition.”).

0 Federal Trade Commission & Department of Justice, Hart-Scott-Rodino Annual Report for Fiscal Year 2023
(2023), p. 3, 5.

S1John Kwoka, Mergers, Merger Control, and Remedies: A Retrospective Analysis of U.S. Policy, The MIT Press,
(2015), p. 110. There has been a critique of Kwoka’s book by Michael Vita and F. David Osinski (Michael Vita & F.
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evidence is not definitive, it is instructive, and it certainly undermines the claim that 97%
of all anticompetitive mergers are detected and successfully prosecuted.

42. Economists have studied the probability of detection of price fixing cartel activity—
another form of antitrust violation and thus a relevant data point for the issue of probability
of detection in this case. The evidence shows that the probability of detection for cartels is
also quite low. The most quoted paper on this>? finds that “the average conspiracy lasts
about 5 to 7 years [and] ... The probability of getting caught is at most between .13 and
.17.” Another study finds a similar probability of detection for the EU: “The probability of
detection in any given year is at most between 12.9% and 13.2%.”>*

43. Cartels take steps to maintain secrecy. However, once a price fixing cartel is detected, the
antitrust standard is per se illegality and convictions are likely. For example, Connor and
Lande estimate that the conviction rate for cartels is about 80 percent.>* In contrast, in a
monopolization case, the conduct can be more public, but in many cases the monopolist
takes steps to avoid transparency. For example, the Commissioner of Competition has
alleged that Google deliberately concealed the existence of its “Project Bernanke” conduct
to the public and to publishers.’>*® The U.S. District Court’s opinion in United States v.
Google LLC, the adtech case, found that the systems Google set up for communications
and the action taken by Google employees resulted in some discussions which were “too
sensitive for email” taking place in Google’s chat system and were therefore systematically
deleted. It also found that “Google employees and executives also misused the attorney-
client privilege” and that some of them “routinely labeled emails as attorney-client
privileged even though the emails clearly did not involve privileged communications.”’
The U.S. District Court concluded the “Google’s systemic disregard of the evidentiary rules

David Osinski, John Kwoka's Mergers, Merger Control, and Remedies: A Critical Review, Antitrust Law Journal,
(2018), p. 361-388) with a reply by Kwoka (John Kwoka, Mergers, Merger Control, and Remedies: A Response to
the FTC Critique, (March 2017)) and further rejoinder by Vita (Michael Vita, Mergers, Merger Control, and
Remedies: Rejoinder to Kwoka, Research in Law and Economics, Volume 28, (2018), p. 433—444). From my reading
of this exchange, I do not see the critique of Kwoka to be convincing.

32 Peter Bryant & E. Woodrow Eckard, Price Fixing: The Probability of Getting Caught, 73 Journal of Economics &
Statistics 531, (1991).

33 Emanuel Combe, Constance Monnier & Renaud Legal, Cartels: Probability of Getting Caught in the European
Union, BEER Paper No. 2, (March 2008).

34 John M. Connor, and Robert H. Lande, Cartels as rational business strategy: crime pays, Cardozo Law Review,
34 (2012), p. 468. (“Note that the probability of a cartel being detected (25% to 30%) and convicted (80%) then
becomes 20% to 24% (depending on whether low or high estimates are used).”).

35 Notice of Application, Commissioner of Competition v. Google Canada Corporation and Google LLC, No. CT-
2024-010, (Nov. 28, 2024), 9 181. (“Google’s manipulation of its bids was done covertly and with the intention of
reinforcing its dominant position in the relevant markets. Through Project Bernanke, Google steered more ad spend
towards Google Ads and AdX, and away from rival buying tools and ad exchanges.”).

56 Jeff Horwtiz & Keach Hagey, Google s Secret ‘Project Bernanke’ Revealed in Texas Antitrust Case, Wall Street
Journal, (Apr. 11, 2021, 11:41 AM), https://www.wsj.com/business/media/googles-secret-project-bernanke-revealed-
in-texas-antitrust-case-11618097760.

57 Memorandum Opinion, United States v. Google LLC, No. 1:23-cv-00108, (Apr. 17, 2025), pp. 113-114,
https://ag.ny.gov/sites/default/files/court-filings/united-states-of-america-et-al-v-google-llc-memorandum-opinion-
2025.pdf.
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regarding spoliation of evidence and its misuse of the attorney-client privilege may well be
sanctionable. But because the Court has found Google liable under Sections 1 and 2 of the
Sherman Act based on trial testimony and admitted evidence, including those Google
documents that were preserved, it need not adopt an adverse inference or otherwise
sanction Google for spoliation at this juncture.”® In another monopolization case, the
Court sanctioned Google for deleting internal messages relevant to the litigation.>® This
fact contrasts with Professor Hylton’s claim that “in many cases of monopolization ... that
the potentially unlawful acts are generally not concealed.”® In any event, once detection
occurs, it typically takes years to successfully prosecute a monopoly case, and the success
rate is low.

44. Monopolization cases have a low probability of a successful final judgment because of the
substantial legal burdens in rule of reason cases. The Canadian enforcement record
supports this pattern and contradicts Professor Hylton’s claim that the probability of
detection and enforcement of monopolization is close to 100%. In nearly four decades,
there have been only eight contested abuse of dominance cases, thirteen settlements, and
one pending matter.®! This Canadian enforcement history is consistent with the broader
patterns observed in monopolization enforcement elsewhere. For example, a study of 738
rule of reason antitrust cases in the United States showed that only 222 involved a final
court determination (the others were either dismissed or settled) and plaintiffs prevailed in
just one of those 222. Thus the probability of enforcement based on this study for
monopolization was less than one percent.®?

8 Memorandum Opinion, United States v. Google LLC. No. 1:23-cv-00108, (Apr. 17, 2025), p. 114. See also
Memorandum Opinion, United States v. Google LLC. No. 1:20-cv-03010, (Aug. 5, 2024), p. 275, (the Google
Search monopolization decision, where the Court observed: “Still, the court is taken aback by the lengths to which
Google goes to avoid creating a paper trail for regulators and litigants. It is no wonder then that this case has lacked
the kind of nakedly anticompetitive communications seen in Microsoft and other Section 2 cases... Google clearly
took to heart the lessons from these cases. It trained its employees, rather effectively, not to create ‘bad’ evidence.
Ultimately, it does not matter. Section 2 liability does not rise or fall on whether there is ‘smoking gun’ proof of
anticompetitive intent.””), https://www.courtlistener.com/docket/18552824/1033/united-states-of-america-v-google-
llc/.

5 Findings of Fact and Conclusions of Law re Chat Preservation, In re Google Play Store Antitrust Litigation, No.
3:21-md-02981, (Mar. 28, 2023), https://docs.justia.com/cases/federal/district-
courts/california/candce/3%3A2020cv05671/364325/401.

% Hylton Report, q 56.

6! James Musgrove, Willaim Wu & Mishail Adeel, Canadians Behaving Dominantly: The Recent Transformation of
Abuse of Dominance Under the Canadian Competition Act, The Antitrust Source, (Feb. 2025),
https://www.americanbar.org/content/dam/aba/publications/antitrust/source/2025/february/canadians-behaving-
dominantly.pdf. (“That has not been the case. Indeed, as of this writing, since 1986, there have been only eight
contested cases and 13 cases resolved by settlement, plus one case currently pending.”)

62 Michael Carrier, The Rule of Reason: An Empirical Update for the 21* Century, George Mason Law Review 16,
p.- 827, (2009), (“I reviewed 738 cases. Of these, 222 involved a court’s final determination in a rule of reason case.
Out of the 222 cases, 215 were resolved on the grounds that the plaintiff did not prove an anticompetitive effect ...
In 221 of 222 cases (all except a single balancing case), the defendant won”) Thus, the probability of enforcement
based on his study for monopolization was 0.4% (=1/222).
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Another problem with Professor Hylton’s assumption of almost certain detection and
enforcement of monopolization is that his analysis does not account for the considerable
time it takes to identify and prosecute a monopolization case. For example, according to
the court opinion in U.S. v. Google, Google achieved monopoly power in the adtech space
in approximately 2011, but the trial decision was not returned until 2025.%> Another
example is when Epic Games sued Google for monopolizing app distribution and
overcharging for in-app delivery of digital content. According to the complaint, Google
maintained monopolistic control over Android app distribution and in-app payments for
nearly a decade, beginning around 2014 until the jury verdict was returned in 2023.%* In
Epic Games v. Google the jury verdict confirmed what had long been visible but took nearly
a decade to conclude in court.®> Furthermore, as legal liability and cessation of conduct
create further gaps in enforcement, Google continues to benefit from the same structures
until remedies will be finalized, and all appeals exhausted.

Professor Hylton likely derives his probability of detections by collapsing the time period
of analysis and asking whether the monopoly is ever successfully prosecuted (but even so
the probability is low). This is not the correct way to calculate probability. In 2011, I suspect
that the probability of prosecution for Google was miniscule. As years went by and Google
became larger and more aggressive, the probability increased. If the penalty were
calculated on a year-by-year basis incorporating these small probabilities in the early years,
the resulting penalty would be significantly larger.®

Professor Hylton Overlooks Several Other Categories of Harm Caused by
Monopolization

47.

Another problem with Professor Hylton’s analysis is that he unjustifiably restricts the social
harm caused by monopolization to simply the monopoly profits and the loss of consumer
surplus. Economic theory suggests that harm from monopoly includes much more,
including barriers to entry, lost innovation from competition, and umbrella price effects,
among others. While there are numerous reasons an economy and a society can be damaged
by monopoly, I will mention only three prominent examples of such harmful effects that
are ignored by Professor Hylton. The internalization approach is supposed to sum all of the
harm and include all affected individuals and entities. When some types of harm are

8 Memorandum Opinion, United States v. Google LLC, No. 1:23-cv-00108, (Apr. 17, 2025), p. 77,

https://ag.ny.gov/sites/default/files/court-filings/united-states-of-america-et-al-v-google-llc-memorandum-opinion-

2025.pdf.
% Nico Grant, Google Loses Antitrust Court Battle With Makers of Fortnite Video Game, (Dec. 11, 2023),
https://www.nytimes.com/2023/12/11/technology/epic-games-google-antitrust-ruling.html.

65 Furthermore, as legal liability and cessation of conduct create further gaps in enforcement, Google continues to

benefit from the same structures until remedies will be finalized, and all appeals exhausted.

% John Nash, Optimal Civil Penalties, FTC Working Paper, No. 138, (Feb. 1986). (“A dynamic model which
incorporates the time necessary for detection shows that the optimal fine is larger than when only the final
probability of detection is considered.”).
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excluded from the model, it results in inefficiently small penalty caps. I believe that would
be the case here.

48. One important harm to consumers not accounted for by Professor Hylton results from the
fact that when the monopolist raises prices above competitive levels to consumers, its
competitors also raise prices. This well-known effect is referred to by economists as the
umbrella effect.®’ It is my understanding that Canada’s Supreme Court allows plaintiffs to
sue for umbrella damages in some contexts.’® Depending on the size of the competitive
fringe (the monopolist’s competitors), the loss to consumers can be substantial. For
example, in U.S. v. Google, Google was found to have approximately “63% to 71% of the
worldwide open-web display transactions among the ad exchanges that produced data for
[the U.S. v. Google] litigation.”® This means that about 30% of the market is served by
small competitors. If the 20% price by Google is above competitive levels it can reduce the
constraints on competitor prices. Consumers purchasing from competitors of Google could
be harmed by monopolization.

49. Monopolists also create barriers to entry and exclude competitors and new entrants from
the market. For example, in the Epic case against Google there was evidence that Google
took steps to reduce the ability of rival app stores to compete with Google Play on the
Android platform. When monopolists impede new entry, losses include the consumer
surplus, the profits, innovations, and other contributions of the excluded firms and their
customers. Again, this potential harm caused by monopolization is not captured by
Professor Hylton’s model.

50. Finally, monopolies can impact the political process. Economic research suggests that once
a firm gains significant market power its lobbying efforts also increase. For example, a
recent study shows that lobbying expenditures increase following large mergers.”® Another
recent study shows that mergers lead to higher levels of lobbying and are associated with
legislation that benefits the merged firm.”! To the extent that lawmakers pass competition

7 Roman Inderst, Frank P. Maier-Rigaud & Ulrich Schwalbe, Umbrella Effects, 10 Journal of Competition Law and
Economics 739, (2014), p. 2. (“As we discuss in this article, the increased demand for substitutes typically leads to
higher prices for the substitute products. Such price increases are called umbrella effects and may arise either in the
same relevant market —for example, in cases where a cartel covers less than 100 percent of the firms in that
market—or in neighboring markets.”).

% Mary Beth Savio, Assessing Umbrella Pricing Incentives, 35 Antitrust, (2020), p. 85. (“The Supreme Court of
Canada was asked to address whether umbrella purchasers have the right to sue the members of a cartel for their
economic losses. The majority ruled that umbrella purchasers have standing to sue if they can prove that their losses
foreseeably resulted from unlawful behavior by the cartel members—that is, whether plaintiffs can show that non-
cartel members increased their prices as a predictable result of the cartel members’ price-fixing agreement.”).

% Memorandum Opinion, United States v. Google LLC, No. 1:23-cv-00108, (Apr. 17, 2025), p. 82,
https://ag.ny.gov/sites/default/files/court-filings/united-states-of-america-et-al-v-google-llc-memorandum-opinion-
2025.pdf.

70 Bo Cowgill, Andrea Pratt & Tommaso Valletti, Political Power and Market Power, NBER, Working Paper No.
33255, (Dec. 2024).

" 'Sarah Moshary & Cailin Slattery, Consolidation and Political Influence in the Auto Retail Industry, (May 2024).
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laws in part to curb the political influence of large firms with monopoly power, the Hylton
model would not recognize any such social impact.

My conclusion is that had Professor Hylton incorporated all the harms caused by
monopolization it is likely the internalization approach would result in a much larger
penalty than the penalty that results from the deterrence approach.

6 Professor Hylton Conflates the Cap and the Penalty

52.

53.

54.

To understand why Professor Hylton is mistaken in characterizing a penalty capped at
either “three times the benefit” or “three percent of global revenue” as punitive, it is helpful
to consider the process by which such a penalty would be set. Under the well-established
deterrence approach in economics, the optimal penalty—meaning one that promotes
compliance with Section 79 of the Competition Act—is equal to the illicit gain divided by
the probability of detection. This ensures that firms have no financial incentive to violate
the law. A penalty below this level would fail to deter anticompetitive conduct, as the
expected cost would remain lower than the expected gain. Conversely, a penalty that
substantially exceeds this benchmark may be seen as overdeterrent, as it sets a deterrent
penalty stronger than necessary.

I will consider two cases, which together exhaust the possibilities of this and any other
monopolization case, both of which reflect the overarching economic principles set out
above.

In the first case, sufficient information is available to determine the monopolist’s benefit
from the anticompetitive conduct. Assuming that the Tribunal has decided to order a firm
to pay a penalty, the first step in the process would be for the Tribunal to set a penalty
amount using the specific factors in Section 79(3.2) of the Competition Act, and “any other
relevant fact”’? and having regard to the purpose of the penalty (i.e., conformity, not
punishment). Then, that penalty amount would be compared to the cap (i.e., three times the
benefit, which in this case is known). If the penalty is above the cap, then the cap becomes
the final penalty and is lower than the optimal penalty. However, if the penalty is below the
cap, the lower (optimally calculated) penalty is the one that is implemented. I understand
that this process is consistent with how the European competition authorities calculate
antitrust penalties.”

2 Canadian Competition Act, Section 79 (3.2.1), Aggravating or mitigating factors.

73 UK Competition & Markets Authority, CMA s guidance as to the appropriate amount of a penalty, CMA 73,
(Dec.2021), available at
https://assets.publishing.service.gov.uk/media/622f73c58fa8t56c170b7274/CMA73final .pdf; European Union,
Guidelines on the method of setting fines imposed pursuant to Article 23(2)(a) of Regulation No 1/2003, Official
Journal of the European Union, 1.9.2006, available at https://eur-lex.europa.eu/legal-
content/EN/TXT/PDF/?uri=CELEX%3A52006XC0901(01).
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55. Now consider the second case where there is insufficient information to calculate the
monopolist’s benefit. As in the first case, the Tribunal would use all available relevant
information to calculate a penalty based on the factors in Section 79(3.2) and Section
79(3.3). The difference under the second case relates to the cap of up to 3% of gross
worldwide revenues. The final penalty would be the lower of the penalty determined by
the Tribunal as described above and 3% of gross worldwide revenues.

56. To illustrate how this operates in practice, consider a firm that has $2 billion in worldwide
revenue. Though the benefit to the monopolist cannot be reasonably determined, imagine
that the Tribunal’s analysis based on the factors in Section 79(3.2) and Section 79(3.3)
results in a penalty of $15 million. This penalty is below the 3% penalty cap ($60 million,
corresponding to 3% of $2 billion). In this case, the $15 million dollar penalty would be
the final penalty, not the penalty cap of $60 million.

57. The error in Professor Hylton’s analysis is that he assumes that the final penalty will be
equal to the penalty cap. This is not the case. Professor Hylton’s analysis conflates the
calculation of a penalty with the calculation of a penalty cap. For example, in respect of
the 3% of worldwide gross revenues, Professor Hylton’s primary complaint is that
“[i]Jmposing a penalty based on the revenues Google generates outside of Canada, and from
products and services competing in markets that are not alleged to have been monopolized
in this proceeding, will result in inefficient overdeterrence of Google’s participation in the
marketplace, and be punitive from the perspective of antitrust economics.”’* Whether or
not that assertion is correct, the key point under the deterrence model is that such
information—if accepted—would be weighed alongside other relevant economic and
market evidence to determine the optimal penalty. That is, a penalty large enough to deter
unlawful conduct, but no larger than necessary to achieve that objective. This approach is
consistent with the penalty framework set out in Sections 79(3.1) through 79(3.3) of the
Competition Act. 1If the kind of evidence Professor Hylton references, including the
material discussed above, were brought before the Tribunal and found to be relevant, it
would, of course, be considered in setting the appropriate penalty amount. Professor Hylton
ignores this and the fact that, as noted, the Competition Act requires the Tribunal to consider
all relevant factors.

58. Professor Hylton also criticizes the penalty cap itself. He claims in his report that if the
“financial penalty [cap] of three percent of global revenues continues to exceed the result
of that calculation [of the optimal penalty under the internalization approach], then the
financial penalty [cap] remains punitive from the perspective of antitrust economics.””
This assertion implies that Professor Hylton misunderstands how the Act operates. Using
the internalization approach, which is adopted by Professor Hylton, there must be sufficient

4 Hylton Report, § 67. Without any quantification of the benefit or calculation of an optimal penalty, his claim that
the 3% penalty cap “would result in inefficient overdeterrence” remains speculative and unsubstantiated.
5 Hylton Report, § 68.
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information to calculate an optimal penalty. This information must include the
monopolist’s benefit from the alleged anticompetitive conduct. But if this benefit is known,
then the alternative cap of three percent of global revenue is not applicable. Instead, the
final penalty-cap would be equal to three times the calculated benefit from the alleged

conduct.
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“4th Annual Lithuanian Conference on Economic Research,” August 17-18, 2015, , Lithuania

“Eighth bi-annual Postal Economics conference: E-commerce, Digital Economy and Delivery
services,” April 3-4, 2014, Toulouse, France

“Public procurement and sustainable growth,” conference, October 20-21, 2011, Venice, Italy
European School for New Institutional Economics, May 19-23, 2008, Corsica, France
“Public Private Partnerships,” conference, December 7-8, 2007, The Sorbonne, Paris, France

“Public services and Management: designs, issues and implications for local governance,”
conference, January 12-14th, 2006, Toulouse, France
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Recent Invited Conferences and Seminar Presentations

2022-2023: NYU-Stern (03/23); ABA-Antitrust Spring Meetings (03/23); Penn-Wharton
(04/23); CalTech (04/23); UC-Davis (04/19); UC-Berkeley (04/23); Berkeley IO Seminar
(05/23); Fifth Economics of Platforms Workshop, Capri IT (05/23); European University
Institute, Florence IT (05/23); U. of Rome Tor Vergata (05/23); 14th Economics of Ads and
Marketing Conference, Sofia, BG (06/23);

2021-2022: ACE Barcelona 2021 conference - Barcelona, Spain (11/21); 2022 Stigler Center
Antitrust and Competition Conference, U-Chicago (04/22); Bocconi U. Milan IT (05/22); 19th
session of the Institutional and Organizational Economics Academy, Corsica FR (05/22); 2022
USC Global Competition Law Thought Leadership Conference (06/22);

2019-2020: EARIE-Barcelona (08/19); Harvard-HBS (10/19); U.Toronto-Rotman (11/19);
Northwestern-Kellogg (12/19); Hebrew U.- Jerusalem (12/19);

2018-2019: Melbourne Business Analytics Conference, Melbourne, Australia (07/18);
Technology Policy Institute Aspen Forum, Aspen (08/18); FTC Hearing #3: Competition and
Consumer Protection in the 21st Century, Arlington, VA (10/18); Monash U., Melbourne
(04/19); Melbourne U., Melbourne (04/19); Canterbury U., Christchurch (04/19); UTS, Sydney
(04/19); UNSW, Sydney (04/19); Boconni U., Milan (05/19); Collegio Alberto, Turin (05/19);
HKUST IO workshop, Hong Kong (06/19); SUFE IO 2019 conference, Shanghai (06/19);
ESSET Conference, Gersenzee, Switzerland (7/19)

2017-2018: Annual Reputation Symposium 2017, Oxford University, UK (08/17); NBER
Economics of Artificial Intelligence Conference, Toronto (09/17); Carols III University, Madrid,
Spain (10/17); CEMFI, Madrid, Spain (10/17); University of Melbourne Business School,
Australia (11/17); MSI Conference, SF (02/18); Columbia University IO Seminar, NY (03/18);
1JIO Conference, Indianapolis, (04/18); University of Indiana, Bloomington (04/18); Platform
Economics Conference, Enaudi, Rome (04/18); ReStud Reunion Conference, Copenhagen
(05/18); Third BCCP Conference and Policy Forum, Berlin, Germany (06/18); 2018 CPMD
Workshop on Market Design, Sydney, Australia (06/18); BEET 2018 Conference, Columbia
University (06/18);

2016-2017: UChicago Law School (11/16); Workshop on Data Ownership, Access and Trade,
EU Commission, Brussels (03/17); Columbia University Law School (04/16); Santa Clara
University (05/17); Technion, Israel (06/17); Theory of the Firm Conference, Oxford
University, UK (06/17); CRESSE Conference, Crete (06/17);

Teaching

UC Berkeley

Managerial Economics (Executive MBA program)
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Economic Analysis for Business Decisions (1st year MBA core microeconomics)
Incentives in Organizations (PhD class in the business school)

The Economics of Institutions (PhD class in the business school)

Contract Theory (2nd year PhD class in the economics department)

Economic Analysis for Business Decisions (12-28 hour Executive Education module)
Strategic Sourcing (3 hour Executive Education module)

Strategic Pricing (3 hour Executive Education module)

Stanford University

Contract Theory (2nd year PhD class)

Microeconomic Theory (1st year PhD class)

Game Theory and Economic Applications (Undergraduate class)
Intermediate Microeconomics (Undergraduate class)

Columbia University GSB - Visting Professor

Microeconomics, Fall 2012 (MBA Core class)

MIT Sloan School of Management - Visiting Professor

Strategic Thinking, Spring 2010 (MBA elective class)

Arizona State University - Visiting Assistant Professor

Contract Theory, Fall 2003 (2nd year PhD class)

Expert Witness Experience

Depositions

DZ Reserve v. Facebook, Inc., Case No. 3:18-cv-04978, United States District Court for the
Northern District of California, deposed April 6, 2021.

Epic Games Inc. v. Google LLC, et al., Case No. 3:20-cv-05671-JD, United States District
Court for the Northern District of California, deposed March 13, 2023.

Edible IP, LLC, et al. v. 1-800-Flowers.com, Inc., et al., Civil Action No. 1:20-cv-2405-VMC,
The United States Court for the Northern District of Georgia Atlanta Division, deposed May 3,
2023

Rex - Real Estate Exchange, Inc., v. Zillow Group, Inc., Case No. C21-0312-TSZ, United States
District Court Western District of Washington at Seattle, deposed May 30, 2023
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Attorney General for the Commonwealth Of Massachusetts, v. UBER Technologies, Inc. and
LYFT, Inc., C.A. No. 2084CV01519-BLS1, Superior Court of the Commonwealth Of
Massachusetts for the County of Suffolk, deposed January 31, 2024.

Maximilian Klein, et al., on behalf of themselves and all others similarly situated, v. META
Platforms, Inc., Case No. 3:20-CV-08570-JD, United States District Court for the Northern
District of California, deposed March 1, 2024.

Testimony

Paid Search Engine Tools, LLC v. Google Canada Corporation, Google LLC and Alphabet Inc.,
Citation 2021 FC 1435, The Federal Court of Canada, testified at trial (remotely) June 29, 2021.

Rex - Real Estate Exchange, Inc., v. Zillow Group, Inc., Case No. C21-0312-TSZ, United States
District Court Western District of Washington at Seattle, testified at trial (jury, in person)
September 27, 2023.

Epic Games Inc. v. Google LLC, et al., Case No. 3:20-cv-05671-JD, United States District
Court for the Northern District of California, testified at trial (jury, in person) November 28,
2023.

Corporate Experience

Advisor to Startups (2014 - current)

Advise marketplace startups on matters related to market design, pricing, customer growth, trust
and safety, and consumer behavior analyses.

Amazon, Seattle, WA, Amazon Scholar (2017-2021)

Guide and support economic analysis for business decisions across the company

Amazon, Seattle, WA, VP Economics and Market Design (2016-2017)

Lead and support economic analysis for business decisions across the company
Help recruit and build teams of economists

eBay Inc, San Jose, CA, Distinguished Economist—Research Consultant (2013-

2017)

Lead and conduct economic research and decision support for eBay

eBay Inc, San Jose, CA, Jose, CA, Distinguished Economist/Senior Director

(2011-2013)

Lead and conduct economic research for eBay Research Labs (eRL)

Lead and support economic analysis for business decisions across the company
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Recruit and build a team of economic researchers to grow eRL

Elbit LTD, Haifa, Israel - Sales and contracts manager (1990-1992)

Estimate and analyze costs for small and large scale avionic and optronic military systems.
Prepare and submit management/cost proposals for governments and corporations.
Negotiate proposals and finalize contract clauses with customer representatives.

Elbit LTD. Haifa, Israel - Systems engineer, Avionics (1986-1990)

Prepare technical proposals for avionic systems.
Characterize, design and develop avionic systems and test equipment.

Prepare development and maintenance documentation in accordance with US military
specifications.
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Appendix B: Materials Relied Upon

Type Source

Public Canadian Competition Act, Section 1.1

document

Public Canadian Competition Act, Section 79

document

Public European Union, Guidelines on the method of setting fines imposed pursuant to

document | Article 23(2)(a) of Regulation No 1/2003, Official Journal of the European Union,
1.9.2006, available at https://eur-lex.europa.cu/legal-
content/EN/TXT/PDF/?uri=CELEX%3A52006XC0901(01)

Public Findings of Fact and Conclusions of Law re Chat Preservation, In re Google Play

document | Store Antitrust Litigation, No. 3:21-md-02981, (Mar. 28, 2023),
https://docs.justia.com/cases/federal/district-
courts/california/candce/3%3A2020cv05671/364325/401

Public Federal Trade Commission & Department of Justice, Hart-Scott-Rodino Annual

document | Report for Fiscal Year 2023, (2023).

Public James Musgrove, William Wi & Mishail Adeel, Canadians Behaving Dominantly:

document | The Recent Transformation of Abuse of Dominance Under the Canadian
Competition Act, The Antitrust Source, (Feb. 2025),
https://www.americanbar.org/content/dam/aba/publications/antitrust/source/
2025/february/canadians-behaving-dominantly.pdf

Public Jeff Horwtiz & Keach Hagey, Google s Secret ‘Project Bernanke’ Revealed in Texas

document | Antitrust Case, Wall Street Journal, (Apr. 11, 2021, 11:41 AM),
https://www.wsj.com/business/media/googles-secret-project-bernanke-revealed-in-
texas-antitrust-case-11618097760.

Public Memorandum Opinion. United States v. Google LLC. No 1:20-cv-03010, (Aug. 5,

document | 2024), https://www.courtlistener.com/docket/18552824/1033/united-states-of-
america-v-google-llc/.

Public Memorandum Opinion, United States v. Google LLC, No. 1:23-cv-00108, (Apr. 17,

document | 2025), https://ag.ny.gov/sites/default/files/court-filings/united-states-of-america-et-
al-v-google-llc-memorandum-opinion-2025.pdf.

Public Nico Grant, Google Loses Antitrust Court Battle With Makers of Fortnite Video

document | Game, (Dec. 11, 2023), https://www.nytimes.com/2023/12/11/technology/epic-
games-google-antitrust-ruling.html.

Public Notice of Application, Commissioner of Competition v. Google Canada Corporation

document | and Google LLC, No. CT-2024-010, (Nov. 28, 2024)

Public Royal Swedish Academy of Sciences, The Prize in Economic Sciences 2014, (2014),

document | https://www.kva.se/en/news/ekonomipriset-2014-2.

Public UK Competition & Markets Authority, CMA s guidance as to the appropriate

document | amount of a penalty, CMA 73, (Dec. 2021), available at https://assets.
publishing.service.gov.uk/media/622f73c58fa8f56¢c170b7274/ CMA73final .pdf

Public United States Code, 15 USC 18a.: Premerger notification and waiting period, (Jul. 3,

document | 2025), http://uscode.house.gov/view.xhtml?req=granuleid%3 AUSC-prelim-title15-

sectionl8a&edition=prelim.
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Type Source

Produced | Keith N. Hylton, “Expert Report of Professor Keith N. Hylton,” (May 6, 2025), In

document | re: Commissioner of Competition v. Google LLC and Google Canada Corporation,
No. CT-2024-010.

Journal Bo Cowgill, Andrea Pratt & Tommaso Valletti, Political Power and Market Power,

article NBER, Working Paper No. 33255, (Dec. 2024).

Journal Carl Shapiro, Competition and Innovation: Did Arrow Hit the Bull s Eye? The Rate

article and Direction of Inventive Activity Revisited 361 (Josh Lerner & Scott Stern eds.,
Univ. of Chicago Press 2012).

Journal Emanuel Combe, Constance Monnier, & Renaud Legal, Cartels: Probability of

article Getting Caught in the European Union, BEER Paper No. 2 (March 2008).

Journal John M. Connor, and Robert H. Lande, Cartels as rational business strategy: crime

article pays, Cardozo Law Review, 34 (2012).

Journal John Kwoka, Mergers, Merger Control, and Remedies: A Response to the FTC

article Critique, (March 2017).

Journal John Kwoka, Mergers, Merger Control, and Remedies: A Retrospective Analysis of

article U.S. Policy, The MIT Press, (2015).

Journal John Nash, Optimal Civil Penalties, FTC Working Paper, No. 138, (Feb. 1986).

article

Journal Keith N. Hylton, 4 Unified Framework for Competition Policy and Innovation

article Policy, 22 Tex. Intell. Prop. L.J. 163 (2014).

Journal Keith N. Hylton, Antitrust Enforcement Regimes: Fundamental Differences, in The

article Oxford Handbook of International Antitrust Economics (Roger D. Blair & D. Daniel
Sokol eds., 2015).

Journal Kenneth J. Arrow, Economic Welfare and the Allocation of Resources to Invention,

article The Rate and Direction of Inventive Activity: Economic and Social Factors 609
(Universities-National Bureau Committee for Economic Research and the
Committee on Economic Growth of the Social Science Research Councils eds.,
Princeton University Press (1962).

Journal Malcolm B. Coate, Richard S. Higgins & Fred S. McChesney, Bureaucracy and

article Politics in FTC Merger Challenges, 33 Journal of Law and Economics, 463—82
(1990).

Journal Mary Beth Savio, Assessing Umbrella Pricing Incentives, 35 Antitrust, (2020).

article

Journal Maurice E. Stucke & Ariel Ezrachi, Innovation Misunderstood, American University

article Law Review.

Journal Michael Carrier, The Rule of Reason: An Empirical Update for the 21st Century,

article George Mason Law Review 16, (2009).

Journal Michael Vita & F. David Osinski, John Kwoka's Mergers, Merger Control, and

article Remedies: A Critical Review, Antitrust Law Journal, (2018).

Journal Michael Vita, Mergers, Merger Control, and Remedies: Rejoinder to Kwoka,

article Research in Law and Economics, Volume 28, (2018).

Journal Peter Bryand & E. Woodrow Eckard, Price Fixing: The Probability of Getting

article Caught, 73 Journal of Economics & Statistics 531 (1991).
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Type Source

Journal Philippe Aghion, Nick Bloom, Richard Blundell, Rachel Griffith & Peter Howitt,

article Competition and Innovation: An Inverted-U Relationship, 120 Quarterly Journal of
Economics, 701-728.

Journal Roman Inderst, Frank P. Maier-Rigaud & Ulrich Schwalbe, Umbrella Effects, 10

article Journal of Competition Law and Economics 739, (2014).

Journal Sarah Moshary & Cailin Slattery, Consolidation and Political Influence in the Auto

article Retail Industry, (May 2024).

Journal Wesley Cohen, Richard Nelson & J. John Walsh, Protecting Their Intellectual

article Assets: Appropriability Conditions and Why U.S. Manufacturing Firms Patent (or

Not), NBER, Working Paper No. 7552 (Feb. 2000).
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CT-2024-010
THE COMPETITION TRIBUNAL
IN THE MATTER OF the Competition Act, R.S.C. 1985, c. C-34;
AND IN THE MATTER OF certain conduct of Google Canada Corporation and
Google LLC relating to the supply of online advertising technology services in

Canada;

AND IN THE MATTER OF an application by the Commissioner of Competition for
one or more orders pursuant to section 79 of the Competition Act.

BETWEEN:
COMMISSIONER OF COMPETITION

Applicant
and

GOOGLE CANADA CORPORATION AND GOOGLE LLC

Respondents

ACKNOWLEDGEMNENT OF EXPERT WITNESS

|, Steve Tadelis, acknowledge that | will comply with the Competition Tribunal’s code of

conduct for expert withesses which is described below:

1. An expert witness who provides a report for use as evidence has a duty to assist
the Tribunal impartially on matters relevant to his or her area of expertise.

2. This duty overrides any duty to a party to the proceeding, including the person
retaining the expert witness. An expert is to be independent and objective. An

expert is not an advocate for a party.

July 4, 2025 m

"

Date Steve Tadelis
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CT-2024-010

THE COMPETITION TRIBUNAL

IN THE MATTER OF the Competition Act, R.S.C. 1985, c. C-
34;

AND IN THE MATTER OF certain conduct of Google Canada
Corporation and Google LLC relating to the supply of online
advertising technology services in Canada;

AND IN THE MATTER OF an application by the
Commissioner of Competition for one or more orders pursuant
to section 79 of the Competition Act.

BETWEEN:

COMMISSIONER OF COMPETITION

Applicant
and

GOOGLE CANADA CORPORATION AND GOOGLE LLC

Respondents

AFFIDAVIT OF STEVE TADELIS
AFFIRMED JULY 4, 2025

ATTORNEY GENERAL OF CANADA
Department of Justice Canada
Competition Bureau Legal Services
Place du Portage, Phase 1

50 Victoria Street, 22" Floor
Gatineau, QC K1A 0C9

Alexander M. Gay
Email: Alexander.Gay@cb-bc.gc.ca
Tel: 613-296-4470

Donald Houston
Email: Donald.Houston@cb-bc.gc.ca
Tel: 416-302-1839

Derek Leschinsky
Email: Derek.Leschinsky@cb-bc.gc.ca
Tel: 613-818-1611
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John Syme
Email: John.Syme@cb-bc.gc.ca
Tel: 613-290-3332

Katherine Rydel
Email: Katherine.Rydel@cb-bc.gc.ca
Tel: 613-897-7682

Sanjay Kumbhare
Email: Sanjay.Kumbhare@cb-bc.gc.ca
Tel: 819-661-9174

Counsel for the Applicant,
The Commissioner of Competition
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CT-2024-010
THE COMPETITION TRIBUNAL
IN THE MATTER OF the Competition Act, R.S.C. 1985, c. C-34;

AND IN THE MATTER OF certain conduct of Google Canada Corporation and
Google LLC relating to the supply of online advertising technology services in
Canada;

AND IN THE MATTER OF an application by the Commissioner of Competition for
one or more orders pursuant to section 79 of the Competition Act.

BETWEEN:
COMMISSIONER OF COMPETITION

Applicant
and

GOOGLE CANADA CORPORATION AND GOOGLE LLC

Respondents

AFFIDAVIT OF MALLORY KELLY
AFFIRMED JULY 4, 2025

I, MALLORY KELLY, of the City of Ottawa, in the province of Ontario, AFFIRM THAT:

1.

| am a Senior Litigation Paralegal at the Competition Bureau Legal Services unit in
the Department of Justice and as such have knowledge of the matters herein

deposed.

I make this affidavit in support of the Commissioner of Competition’s

(“Commissioner”’) Response to the Respondent’s Constitutional Challenge.

| have reviewed the Senate Standing Committee on Banking, Trade and Commerce,
40" Parliament, Second Session, Issue No. 7, dated May 13-14, 2009, a copy of

which is attached and marked as Exhibit A.
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. | have reviewed the House of Commons Standing Committee on Finance, 44t
Parliament, First Session, dated May 24, 2022, Meeting 40, a copy of which is
attached and marked as Exhibit B.

. I have reviewed the Senate Debates, Second Reading, Sitting 53 Hon. Lucie Moncion,
dated June 14, 2022 a copy of which is attached and marked as Exhibit C.

. I have reviewed the Senate Debates, Second Reading, Sitting 58 Hon. Lucie Moncion,
dated June 22, 2022 a copy of which is attached and marked as Exhibit D.

. | have reviewed the House of Commons Debates, 44th Parliament, First Session,
Volume 151, dated September 25, 2023, Sitting 223a copy of which is attached and
marked as Exhibit E.

. | have reviewed the House of Commons Debates, 44th Parliament, First Session,
Volume 151, dated November 23, 2023, Sitting 254 a copy of which is attached and
marked as Exhibit F.

. | have reviewed the House of Commons Debates, 44th Parliament, First Session,
Volume 151, dated December 5, 2023, Sitting 262 a copy of which is attached and
marked as Exhibit G.

10.1 have reviewed the House of Commons Debates, 44th Parliament, First Session,

Volume 151, dated December 11, 2023, Sitting 265 a copy of which is attached and
marked as Exhibit H.

11.1 have reviewed the Senate Debates, 44th Parliament, First Session, Volume 153,

December 14, 2023, Sitting 172a copy of which is attached and marked as Exhibit |

12. Attached and marked as Exhibit J to this affidavit is a true copy of “Council Regulation

(EC) No 1/2003”, dated December 16, 2002. The said document can be found on the

internet and is publicly available. The document was issued by The Council of the

European Union and, to the best of my knowledge and belief, it is authentic and

unaltered.

13. Attached and marked as Exhibit K to this affidavit is a true copy of the “Guidelines on

the method of setting files imposed pursuant to Article 23(2)(a) of Requlation No

1/2003”, dated September 1, 2006. The document was issued by the European


https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32003R0001&qid=1751335242986
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32003R0001&qid=1751335242986
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A52006XC0901%2801%29
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A52006XC0901%2801%29
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A52006XC0901%2801%29
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Commissioner in the Official Journal of the European Union and, to the best of my
knowledge and belief, it is authentic and unaltered. The said document can be found

on the internet and is publicly available.

14.Attached and marked as Exhibit L to this affidavit is a true copy of the European

Commission’s press release titled “Antitrust: Commission sends Statement of

Objections to Google over abusive practices in online advertising technology”, dated

in Brussels on June 14, 2023. The document, to the best of my knowledge and belief,
is authentic and unaltered. The said document can be found on the internet and is

publicly available.

15.Attached and marked as Exhibit M to this affidavit is a true copy of the United
Kingdom’s Competition Act 1998 (c. 41), dated January 19, 2025. The document was
issued by the United Kingdom and, to the best of my knowledge and belief, it is

authentic and unaltered. The said document can be found on the internet and is

publicly available.

16.Attached and marked as Exhibit N to this affidavit is a true copy of the “CMA’s

quidance as to the appropriate amount of a penalty”, dated December 16, 2021. The

document was issued by the United Kingdom’s Competition & Markets Authority and,
to the best of my knowledge and belief, it is authentic and unaltered. The said

document can be found on the internet and is publicly available.

17.Attached and marked as Exhibit O to this affidavit is a true copy of the United
Kingdom’s Competition & Markets Authority press release titled “CMA obijects to

Google’s ad tech practices in bid to help UK advertisers and publishers”, dated

September 6, 2024. The document, to the best of my knowledge and belief, is
authentic and unaltered. The said document can be found on the internet and is

publicly available.

18. Attached and marked as Exhibit P to this affidavit is a true copy of the European

Commission’s press release titled “Antitrust: Commission fines Google €2.42

billion for abusing dominance as search engine by giving illegal advantage to own

comparison shopping service”, dated June 26, 2017. The document, to the best of



https://ec.europa.eu/commission/presscorner/api/files/document/print/en/ip_23_3207/IP_23_3207_EN.pdf
https://ec.europa.eu/commission/presscorner/api/files/document/print/en/ip_23_3207/IP_23_3207_EN.pdf
https://www.legislation.gov.uk/ukpga/1998/41/contents
https://assets.publishing.service.gov.uk/media/622f73c58fa8f56c170b7274/CMA73final_.pdf
https://assets.publishing.service.gov.uk/media/622f73c58fa8f56c170b7274/CMA73final_.pdf
https://www.gov.uk/government/news/cma-objects-to-googles-ad-tech-practices-in-bid-to-help-uk-advertisers-and-publishers#:~:text=The%20CMA's%20investigation%20has%20focused,to%20
https://www.gov.uk/government/news/cma-objects-to-googles-ad-tech-practices-in-bid-to-help-uk-advertisers-and-publishers#:~:text=The%20CMA's%20investigation%20has%20focused,to%20
https://ec.europa.eu/commission/presscorner/detail/en/ip_17_1784
https://ec.europa.eu/commission/presscorner/detail/en/ip_17_1784
https://ec.europa.eu/commission/presscorner/detail/en/ip_17_1784
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my knowledge and belief, is authentic and unaltered. The said document can be

found on the internet and is publicly available.

19. Attached and marked as Exhibit Q to this affidavit is a true copy of the General

Court of the European Union’s press release No 197/21 titled “The General Court

largely dismisses Google’s action against the decision of the Commission finding

that Google abused its dominant position by favoring its own comparison shopping

service over competing comparison shipping services”, dated November 10, 2021.

The document, to the best of my knowledge and belief, is authentic and unaltered.

The said document can be found on the internet and is publicly available.

20.Attached and marked as Exhibit R to this affidavit is a true copy of the Court of

21

Justice of the European Union’s press release No 135/24, titled “The Court of

Justice upholds the fine of €2.4 billion imposed on Google for abuse of its dominant

position by favoring its own comparison shopping service”, dated in Luxembourg

on September 10, 2024. The document, to the best of my knowledge and belief,
is authentic and unaltered. The said document can be found on the internet and is

publicly available.

.Attached and marked as Exhibit S to this affidavit is a true copy of “Guidance on

the CMA’s investigation procedures in Competition Act 1998 cases”, dated

December 19, 2024. The document, was issued by the United Kingdom’s
Competition and Markets Authority and to the best of my knowledge and belief, is
authentic and unaltered. The said document can be found on the internet and is

publicly available.

22.Attached and marked as Exhibit T to this affidavit is a true copy of the European

Commission Director General for Competition’s manual of procedures for the
application of Articles 101 and 102 of the Treaty on the Functioning of the
European Union (“European Commission’s Manual of Procedures”) titled

“Antitrust Manual of Procedures — Internal DG Competition working documents on

procedures for the application of Articles 101 and 102 TFEU”, dated November,

2019. The document, to the best of my knowledge and belief, is authentic and

unaltered. The said document can be found on the internet and is publicly

53


https://curia.europa.eu/jcms/upload/docs/application/pdf/2021-11/cp210197en.pdf
https://curia.europa.eu/jcms/upload/docs/application/pdf/2021-11/cp210197en.pdf
https://curia.europa.eu/jcms/upload/docs/application/pdf/2021-11/cp210197en.pdf
https://curia.europa.eu/jcms/upload/docs/application/pdf/2021-11/cp210197en.pdf
https://curia.europa.eu/jcms/upload/docs/application/pdf/2024-09/cp240135en.pdf
https://curia.europa.eu/jcms/upload/docs/application/pdf/2024-09/cp240135en.pdf
https://curia.europa.eu/jcms/upload/docs/application/pdf/2024-09/cp240135en.pdf
https://assets.publishing.service.gov.uk/media/6819fd14386c17c856f17318/CMA8_investigation_procedures_CA98_cases_020125.pdf
https://assets.publishing.service.gov.uk/media/6819fd14386c17c856f17318/CMA8_investigation_procedures_CA98_cases_020125.pdf
https://competition-policy.ec.europa.eu/document/download/e5c542b5-0ecd-48f8-ba52-cbc5858721b4_en?filename=ATC_manproc_compilation-all-modules.pdf
https://competition-policy.ec.europa.eu/document/download/e5c542b5-0ecd-48f8-ba52-cbc5858721b4_en?filename=ATC_manproc_compilation-all-modules.pdf
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available.

23.Attached and marked as Exhibit U to this affidavit is a true copy of an updated

chapter of the European Commission’s Manual of Procedures on the initiation of

proceedings titled “Antitrust Manual of Procedures — Initiation of Proceedings”,

dated April, 2025. The document, to the best of my knowledge and belief, is
authentic and unaltered. The said document can be found on the internet and is

publicly available.

24.Attached and marked as Exhibit V to this affidavit is a true copy of an updated

chapter of the European Commission’s Manual of Procedures on the power to take

statements titled “Antitrust Manual of Procedures — Power to take statements”,

dated September, 2024. The document, to the best of my knowledge and belief,
is authentic and unaltered. The said document can be found on the internet and is

publicly available.

25. Attached and marked as Exhibit W to this affidavit is a true copy of an updated

chapter of the European Commission’s Manual of Procedures on interim

measures titled “Antitrust Manual of Procedures — Interim Measures”, dated

August, 2024. The document, to the best of my knowledge and belief, is authentic
and unaltered. The said document can be found on the internet and is publicly

available.

26.Attached and marked as Exhibit X to this affidavit is a true copy of an updated

chapter of the European Commission’s Manual of Procedures on informal

guidance titled “Antitrust Manual of Procedures — Informal Guidance”, dated

August, 2024. The document, to the best of my knowledge and belief, is authentic
and unaltered. The said document can be found on the internet and is publicly

available.

27.Attached and marked as Exhibit Y to this affidavit is a true copy of an updated

chapter of the European Commission’s Manual of Procedures on the publication

of decisions titled “Antitrust Manual of Procedures — Publication of decisions”,

dated September, 2024. The document, to the best of my knowledge and belief,
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is authentic and unaltered. The said document can be found on the internet and is

publicly available.

28.Attached and marked as Exhibit Z to this affidavit is a true copy of an updated
chapter of the European Commission’s Manual of Procedures on the closure of

proceedings titled “Antitrust Manual of Procedures — Closure of Proceedings”,

dated April, 2025. The document, to the best of my knowledge and belief, is
authentic and unaltered. The said document can be found on the internet and is

publicly available.

29. Attached and marked as Exhibit AA to this affidavit is a true copy of an updated
chapter of the European Commission’s Manual of Procedures on the

administrative closure of a file titled “Antitrust Manual of Procedures -

Administrative closure of the file”, dated April, 2025. The document, to the best of

my knowledge and belief, is authentic and unaltered. The said document can be

found on the internet and is publicly available.
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of the City of Gatineau, in
Province of Quebec, before
me at the City of Gatineau, in
the Province of Quebec, on
July 4, 2025 in accordance
with O. Reg. 431/20,
Administering Oath or
Declaration Remotely.
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This is Exhibit “A” to the affidavit of Mallory Kelly, affirmed
remotely and stated as being located
in the city of Gatineau, in the province of Quebec,
before me at the city of Ottawa in the province of Ontario,on
July 4, 2025, in accordance with

O. Reg 431/20, Administering Oath or Declaration Remotely.
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ORDER OF REFERENCE
Extract of the Senate Journals of Thursday, March 12, 2009

The Honourable Senator Cowan moved, seconded by the
Honourable Senator Hubley:

That, notwithstanding any rules or usual practices, and
without affecting any consideration or progress made by the
Senate with respect to Bill C-10, the Budget Implementation
Act, 2009, the following committees be separately
authorized to examine and report on the following
elements contained in that bill:

(a) The Standing Senate Committee on Energy, the
Environment, and Natural Resources: those elements
dealing with the Navigable Waters Protection Act
(Part 7);

(b) The Standing Senate Committee on Banking, Trade,
and Commerce: those elements dealing with the
Competition Act (Part 12);

(c) The Standing Senate Committee on Human Rights:
those elements dealing with equitable compensation
(Part 11); and

(d) The Standing Senate Committee on National Finance:
all other elements of the bill, in particular those dealing
with employment insurance; and

That each committee present its final report no later than
June 11, 2009.

After debate,

The question being put on the motion, it was adopted.

ORDRE DE RENVOI
Extrait des Journaux du Sénat du jeudi 12 mars 2009 :

L’honorable sénateur Cowan propose, appuyé par
I’honorable sénateur Hubley,

Que, nonobstant tout article du Reéglement ou toute
pratique habituelle, et sans que cela touche tout examen ou
progres fait par le Sénat relativement au projet de
loi C-10, Loi d’exécution du budget de 2009, les comités
nommeés ci- aprés soient autorisés séparément a examiner,
pour en faire rapport, les ¢léments suivants de ce projet de
loi :

a) le Comité sénatorial permanent de I’énergie, de
Ienvironnement et des ressources naturelles : les
¢léments concernant la Loi sur la protection des eaux
navigables (Partie 7);

b) le Comité sénatorial permanent des banques et du
commerce : les éléments concernant la Loi sur la
concurrence (Partie 12);

¢) le Comité sénatorial permanent des droits de la
personne : les éléments concernant la rémunération
équitable (Partie 11);

d) le Comité sénatorial permanent des finances
nationales : tous les autres éléments du projet
de loi, particulierement ceux qui ont trait a
l’assurance-emploi;

Que chaque comité présente son rapport final au plus tard
le 11 juin 2009.

Apres débat,

La motion, mise aux voix, est adoptée.

Le greffier du Sénat
Paul C. Bélisle

Clerk of the Senate
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MINUTES OF PROCEEDINGS
OTTAWA, Wednesday, May 13, 2009
(13)

[English]

The Standing Senate Committee on Banking, Trade and
Commerce met this day at 4:02 p.m., in room 9, Victoria
Building, the chair, the Honourable Michael A. Meighen,
presiding.

Members of the committee present. The Honourable Senators
Fox, P.C., Gerstein, Greene, Harb, Hervieux-Payette, P.C.,
Massicotte, Meighen, Moore, Oliver and Ringuette (10)

Other senator present: The Honourable Senator Day (1).

In attendance: Mark Mahabir, Marc-André Pigeon and John
Bulmer, Analysts, Parliamentary Information and Research
Service, Library of Parliament.

Also in attendance: The official reporters of the Senate.

The chair of the committee presided over the election of the
deputy chair.

The Honourable Senator Oliver moved that the Honourable
Senator Hervieux-Payette, P.C., be deputy chair of the committee.

The question being put on the motion, it was adopted.

Pursuant to the order of reference adopted by the Senate on
Thursday, March 12, 2009, the committee began its examination
of the elements dealing with the Competition Act (Part 12)
contained in Bill C-10, the Budget Implementation Act, 2009.

WITNESSES:
Competition Bureau Canada:

Melanie Aitken, Interim Commissioner of Competition.
Industry Canada:

Colette Downie, Director General, Marketplace Framework
Policy Branch.

Canadian Chamber of Commerce:
Shirley-Ann George, Senior Vice-President, Policy;

George Addy, Chair, Canadian Chamber Board Policy
Committee.

Retail Council of Canada:

Peter Woolford, Vice-President, Policy Development and
Research.

Ms Downie and Ms Aitken made statements and answered
questions.

At 5:08 p.m., the committee suspended.
At 5:13 p.m., the committee resumed.

Ms George, Mr. Addy and Mr. Woolford made statements
and answered questions.

PROCES-VERBAUX

OTTAWA, le mercredi 13 mai 2009
(13)

[Traduction]

Le Comité sénatorial permanent des banques et du commerce
se réunit aujourd’hui, a 16 h 2, dans la piéce 9 de I’édifice Victoria,
sous la présidence de I’honorable Michael A. Meighen (président).

Membres du comité présents : Les honorables sénateurs Fox,
C.P., Gerstein, Greene, Harb, Hervieux-Payette, C.P.,
Massicotte, Meighen, Moore, Oliver et Ringuette (10).

Autre sénateur présent : L’honorable sénateur Day (1).

Egalement présents : Mark Mahabir, Marc-André Pigeon et
John Bulmer, analystes, Service d’information et de recherche
parlementaires, Bibliothéque du Parlement.

Aussi présents : Les sténographes officiels du Sénat.

Le président du comité préside a 1’élection du vice-président.

L’honorable sénateur Oliver propose que I’honorable sénateur
Hervieux-Payette, C.P., assume la vice-présidence du comité.

La motion, mise aux voix, est adoptée.

Conformément a I’ordre de renvoi adopté par le Sénat le jeudi
12 mars 2009, le comité entreprend I’¢tude des éléments
concernant la Loi sur la concurrence (partie 12) contenus dans
le projet de loi C-10, Loi d’exécution du budget de 2009.

TEMOINS :
Bureau de la concurrence Canada :

Mélanie Aitken, commissaire intérimaire de la concurrence.
Industrie Canada :

Colette Downie, directrice générale, Direction générale des
politiques-cadres du marche.

Chambre de commerce du Canada :
Shirley-Ann George, vice-présidente principale, Politiques;

George Addy, président, Comité des politiques du conseil
d’administration de la Chambre de commerce du Canada.

Conseil canadien du commerce de détail :

Peter Woolford, vice-président, Elaboration des politiques et
recherche.

Mmes Downie et Aitken font une déclaration, puis répondent
aux questions.

A 17 h 8, le comité suspend ses travaux.
Al17h 13, le comité reprend ses travaux.

Mme George, M. Addy et M. Woolford font une déclaration,
puis répondent aux questions.
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At 6:00 p.m., the committee adjourned to the call of the chair.

ATTEST:

OTTAWA, Thursday, May 14, 2009
(14)
[English)

The Standing Senate Committee on Banking, Trade and
Commerce met this day at 10:30 a.m., in room 9, Victoria
Building, the deputy chair, the Honourable Céline
Hervieux-Payette, P.C., presiding.

Members of the committee present. The Honourable Senators
Fox, P.C., Gerstein, Greene, Harb, Hervieux-Payette, P.C.,
Massicotte, Moore, Oliver and Ringuette (9).

Other senators present. The Honourable Senator Kenny and
Tkachuk (2).

In attendance: Mark Mahabir and Marc-André Pigeon,
Analysts, Parliamentary Information and Research Service,
Library of Parliament.

Also in attendance: The official reporters of the Senate.

Pursuant to the order of reference adopted by the Senate on
Thursday, March 12, 2009, the committee continued its
examination of the elements dealing with the Competition Act
(Part 12) contained in Bill C-10, the Budget Implementation Act,
2009.

WITNESSES:
Canadian Bar Association:

John D. Bodrug, Chair, National Competition Law Section;

Paul Collins, Vice-Chair, (Enforcement) National Competition
Law Section;

Janet Bolton, Chair, Legislation and Competition Policy
Committee, National Competition Law Section;

Omar Wakil, Chair, Mergers Committee, National
Competition Law Section.

Osler, Hoskin & Harcourt LLP:

Tim Kennish, Counsel.
Public Interest Advocacy Centre:

Michael Janigan, Executive Director/General Counsel.
Option Consommateurs:

Anu Bose, Head of the Ottawa Office.

Mr. Bodrug, Ms Bolton, Mr. Collin and Mr. Wakil made
statements and answered questions.

At 11:30 a.m., the committee suspended.
At 11:32 a.m., the committee resumed.

Mr. Kennish made a statement and answered questions.

N

A 18 heures, le comité suspend ses travaux jusqu’a nouvelle
convocation de la présidence.

ATTESTE :

OTTAWA, le jeudi 14 mai 2009
(14)
[Traduction]

Le Comité sénatorial permanent des banques et du commerce
se réunit aujourd’hui, a 10 h 30, dans la piéce 9 de I’édifice
Victoria, sous la présidence de I’honorable Céline
Hervieux-Payette, C.P. (vice-présidente).

Membres du comité présents : Les honorables sénateurs Fox,
C.P., Gerstein, Greene, Harb, Hervieux-Payette, C.P.,
Massicotte, Moore, Oliver et Ringuette (9).

Autres sénateurs présents . Les honorables sénateurs Kenny et
Tkachuk (2).

Egalement présents : Mark Mahabir et Marc-André Pigeon,
analystes, Service d’information et de recherche parlementaires,
Bibliothéque du Parlement.

Aussi présents : Les sténographes officiels du Sénat.

Conformément a I’ordre de renvoi adopté par le Sénat le jeudi
12 mars 2009, le comité poursuit son examen des ¢léments
concernant la Loi sur la concurrence (Partie 12) contenus dans le
projet de loi C-10, Loi d’exécution du budget de 2009.

TEMOINS :
Association du Barreau du Canada :

John D. Bodrug, président, Section nationale du droit de la
concurrence;

Paul Collins, vice-président (application), Section nationale du
droit de la concurrence;

Janet Bolton, présidente, Comité¢ de la législation des
politiques, Section nationale du droit de la concurrence;

Omar Wakil, président, Comité des fusions, Section nationale
du droit de la concurrence.

Osler, Hoskin & Harcourt LLP :

Tim Kennish, avocat.
Centre pour la défense de l'intérét public :

Michael Janigan, directeur exécutif et avocat conseil.
Option Consommateurs :

Anu Bose, responsable du bureau d’Ottawa.

M. Bodrug, Mme Bolton, M. Collin et M. Wakil font une
déclaration, puis répondent aux questions.

Allh 30, le comité suspend ses travaux.
A 11 h 32, le comité reprend ses travaux.

M. Kennish fait une déclaration, puis répond aux questions.
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At 12:01 p.m., the committee suspended. A 12 h 1, le comité suspend ses travaux.
At 12:02 p.m., the committee resumed. A 12 h 2, le comité reprend ses travaux.
Ms Bose and Mr. Janigan made statements and answered Mme Bose et M. Janigan font une déclaration, puis répondent
questions. aux questions.
At 12:17 p.m., the committee adjourned to the call of the chair. A12h 17, le comité suspend ses travaux jusqu’a nouvelle
convocation de la présidence.
ATTEST: ATTESTE :

Le greffier du comité,
Line Gravel

Clerk of the Committee
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EVIDENCE
OTTAWA, Wednesday, May 13, 2009

The Standing Senate Committee on Banking, Trade and
Commerce met this day at 4:02 p.m. for the election of a
deputy chair; and to examine those elements dealing with the
Competition Act (Part 12) contained in Bill C-10, the Budget
Implementation Act, 2009.

Senator Michael A. Meighen (Chair) in the chair.

[English)

The Chair: Honourable senators, before we get into our
business of hearing from witnesses today, we have a pleasant
administrative matter to take care of.

As you all know, Senator Goldstein retired from the Senate.
Accordingly, it behoves us to elect a new deputy chair. I would
welcome any nominations.

Senator Oliver: I would be honoured to propose the name of
Senator Hervieux-Payette for the position.

The Chair: Thank you, Senator Oliver. Are there any other
nominations? If not, will someone move that the nominations are
now closed?

Senator Harb: 1 so move.

The Chair: Thank you. That is seconded by Senator Fox.
Nominations are closed and I have pleasure the declaring Senator
Hervieux-Payette the new deputy chair of the committee.

Welcome and congratulations. I look forward to working with
you.

[Translation)

I am sure that we will have a productive relationship, but we
have business to attend to, so we should get started with our
witness presentations for this afternoon.

Today, we will examine the elements of the Budget
Implementation Act, 2009, better known as Bill C-10, that
pertain to the Competition Act.

[English]

The committee was authorized by the Senate to undertake its
review of changes to the Competition Act, found in Bill C-10, on
March 12, 2009, the same day that Bill C-10 received Royal
Assent.

Among other things, Bill C-10 changed the Competition Act to
include new information disclosure requirements for large
mergers, an expanded definition of “bid rigging,” and amended
penalty provisions that are expected to increase consumer
protection from misleading advertising and deceptive marketing
practices.

TEMOIGNAGES
OTTAWA, le mercredi 13 mai 2009

Le Comité sénatorial permanent des banques et du commerce
se réunit aujourd’hui, a 16 h 2, pour procéder a [I’¢lection
d’un vice-président et pour étudier les éléments ayant trait a la
partie 12 de la Loi sur la concurrence qui figurent dans le projet de
loi C-10, Loi d’exécution du budget de 2009.

Le sénateur Michael A. Meighen (président) occupe le fauteuil.

[Traduction]

Le président : Chers collegues, avant d’entendre la déclaration
des témoins d’aujourd’hui, nous devons régler une agréable
question administrative.

Comme vous le savez tous, le sénateur Goldstein a pris sa
retraite. Il nous incombe donc d’élire un nouveau vice-président.
Je suis prét a recevoir des propositions.

Le sénateur Oliver : Je me fais un honneur de proposer la
candidature du sénateur Hervieux-Payette.

Le président : Merci, sénateur Oliver. Y a-t-il d’autres
candidatures? Si non, quelqu’un peut-il proposer que la période
de mise en candidature est maintenant terminée?

Le sénateur Harb : J’en fais la proposition.

Le président : Merci. La proposition est appuyée par le
sénateur Fox. La période de mise en candidature est terminée,
et j’ai le plaisir d’annoncer que le sénateur Hervieux-Payette est la
nouvelle vice-présidente du comite.

Bienvenue et félicitations. J’ai bien hate de travailler avec vous.

[Frangais]

Je suis certain que nous aurons une relation fructueuse, mais
nous avons du pain sur la planche et donc nous devrions passer
tout de suite a la présentation de nos témoins pour cet apres-midi.

Aujourd’hui, nous étudions les éléments du projet de Loi
d’exécution du budget de 2009, mieux connu sous ’appellation de
projet de loi C-10, qui relévent de Loi sur la concurrence.

[Traduction]

Le Sénat a autorisé le comité a entreprendre son examen des
changements a la Loi sur la concurrence proposés dans le projet
de loi C-10. Le comité a entamé I'examen le 12 mars 2009, le
méme jour ou le projet de loi a regu la sanction royale.

Le projet de loi C-10 a modifié, entre autres, la Loi sur la
concurrence pour y inclure de nouvelles exigences de divulgation
de renseignements pour les grandes fusions, une définition élargie
de « truquage d’offres », et des dispositions modifiées relatives
aux sanctions qui sont prévues pour mieux protéger les
consommateurs contre la publicité trompeuse et les pratiques
commerciales fallacieuses.
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To discuss these and other changes, we are pleased to have with
us, from the Competition Bureau of Canada, Melanie Aitken,
Interim Commissioner of Competition; and, from Industry
Canada, Colette Downie, Colette Downie, Director General,
Marketplace Framework Policy Branch.

Welcome to both of you. Thank you for being with us. I
understand you both have an introductory statement. Please
proceed in whatever order you have determined.

Colette Downie, Director General, Marketplace Framework
Policy Branch, Industry Canada: Thank you, members of the
committee, for providing us with the opportunity to address you
about the Competition Act amendments in Bill C-10.

[Translation]

I will be providing an overview of the main elements of the
amendments in Part 12 of the bill and the policy rationale for
them. My colleague will address issues pertaining to the
implementation and enforcement of the amendments.

Competitive markets provide the greatest potential for lower
prices, more product choices, better quality products and
innovation, benefiting not only the lives of individual
Canadians, but also the economy as a whole.

[English]

Effective competition laws and policies are key elements in
ensuring the competitiveness and efficiency of our economy. Prior
to Bill C-10, the Competition Act had not been modified since
1986. For the conspiracy provision, that period was even longer
— not significantly since 1889.

Perhaps it is an understatement to say that a number of key
provisions required updating to better reflect the realities of a
modern, global economy. Only a few minor initiatives,
including proposals for legislative reform, have been undertaken
since 1986 with a view to modernizing Canada’s Competition Act.

[Translation]

As you know, in July 2007, the Competition Policy Review
Panel, chaired by Lynton Ronald “Red” Wilson, was created to
review Canada’s investment and competition policies. The panel
received more than 155 written submissions and consulted
extensively throughout Canada and internationally.

[English)

The panel reported to the government in June 2008. It
concluded that for Canada to succeed internationally, it must
ensure that its domestic markets are competitive and that
unnecessary barriers to entry are reduced or eliminated. The

Pour discuter de ces ajouts et d’autres changements, nous
sommes ravis d’accueillir, du Bureau de la concurrence Canada,
Mme Melanie Aitken, commissaire intérimaire de la concurrence.
Nous recevons également Mme Colette Downie, directrice
générale des politiques-cadres du marché a Industrie Canada.

Je vous souhaite la bienvenue. Merci d’étre des notres. Je crois
savoir que vous avez toutes les deux une déclaration préliminaire.
Allez-y dans I’ordre que vous avez choisi.

Colette Downie, directrice générale, Direction générale des
politiques-cadres du marché, Industrie Canada: Merci,
honorables députés, de nous donner I’occasion de nous
exprimer sur les modifications a la Loi sur la concurrence
proposées dans le projet de loi C-10.

[Frangais]

Je vais vous présenter un aperc¢u des principaux éléments des
modifications proposées a la partie 12 de la loi et leur raison
d’étre. Ma collégue présentera les questions portant sur la mise en
ceuvre et I’application de ces modifications.

Les marchés concurrentiels offrent le meilleur moyen d’avoir
les prix les plus bas, davantage de produits et des produits de
meilleure qualité, ainsi que de stimuler I'innovation, des facteurs
qui profitent non seulement aux Canadiens mais a I’ensemble de
I’économie.

[Traduction]

Des lois et des politiques efficaces en matiére de concurrence
sont essentielles pour assurer la compétitivité et I'efficacité de
notre économie. Avant le projet de loi C-10, aucune modification
n’avait été apportée a la Loi sur la concurrence depuis 1986. Les
derniers changements a la disposition relative au complot
remontent a bien plus longtemps, soit depuis 1889.

C’est peut-€tre un euphémisme de dire qu’il était essentiel de
mettre a jour un certain nombre de dispositions clés afin de mieux
tenir compte des réalités de I’économie mondiale moderne.
Seulement quelques initiatives de moindre importance, y
compris des propositions de réforme législative, ont été menées
depuis 1986 dans le but de moderniser la Loi canadienne sur la
concurrence.

[Frangais]

Comme vous le savez, en juillet 2007, le Groupe d’étude sur les
politiques en matiére de concurrence, présidé par Lynton Ronald
« Red » Wilson a été créé afin de revoir les politiques canadiennes
en matiére de concurrence et d’investissement. Le Groupe d’étude
a regu plus de 155 soumissions écrites et a longuement consulté a
travers le Canada et a I’étranger.

[Traduction]

Le groupe d’étude a présenté son rapport au gouvernement en
juin 2008. Selon les conclusions de ce dernier, la réussite

marchés intérieurs et de sa capacité de réduire, voire d’¢liminer,
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panel’s core recommendations included modernizing the
Competition Act, particularly in the areas of conspiracy, merger
review and abuse of dominance.

The amendments to the Competition Act in Bill C-10 respond
to the core recommendations of the panel and are an important
element in the government’s economic action plan to spur long-
term growth.

I will now address each of the key changes in Bill C-10 in turn.

First, the conspiracy provision of the Competition Act, also
known as the cartel or price-fixing provision, had remained
unchanged since 1889. It was out of step with the laws of our
major trading partners. In many industrialized countries, if the
court is satisfied that two or more businesses conspired to fix
prices, the perpetrators are guilty — end of story. This was not the
case in Canada. Under the old provision, even when it was clear
that competitors had conspired to fix prices, the courts were still
required to go further and to consider complicated economic
evidence to be satisfied beyond a reasonable doubt that the effect
of the price-fixing agreement in the market was significant.

[Translation]

Proving the economic evidence beyond a reasonable doubt,
even in cases where it was clear that competitors had agreed to fix
prices, often proved difficult — a hurdle not faced by prosecutors
in the U.S. or other key jurisdictions.

With the amendments, the government has toughened its
approach to hard-core cartels, amended the law to ensure it will
not chill legitimate business activity and simplified the law in
many respects.

[English)

The amendments remove the requirement to prove the
economic effects of the conspiracy and narrow the conspiracy
provision to apply only to hard-core cartels and agreements
among competitors to fix prices, to allocate markets, or to restrict
output. The process remains criminal, so the burden of proof on
the Crown is still high — that is, proof beyond a reasonable doubt
— and the amendments significantly increase the maximum jail
time for conspiracies from 5 years to 14 years and possible fines
from $10 million to $25 million for those convicted of conspiracy
to fix prices.

les obstacles superflus a 1’entrée. Les principales
recommandations du groupe d’¢tude comprenaient la
modernisation de la Loi sur la concurrence et, plus
particuliérement, les dispositions relatives au complot, 'examen
des fusions et I’abus de position dominante.

Les modifications a la Loi sur la concurrence proposées dans le
projet de loi C-10 font suite aux principales recommandations du
groupe d’étude et représentent une composante importante du
Plan d’action économique du Canada en vue de stimuler la
croissance a long terme.

Je vais maintenant expliquer un a un les principaux
changements proposés dans le projet de loi C-10.

Premiérement, la disposition de la Loi sur la concurrence
portant sur le complot, aussi connue sous le nom de disposition
relative aux cartels ou a la fixation des prix, était demeurée la
méme depuis 1889. Elle ne cadrait plus avec les réglements de nos
principaux partenaires commerciaux. Dans de nombreux pays
industrialisés, si le tribunal est convaincu que deux ou plusieurs
entreprises ont comploté pour fixer les prix, les auteurs sont
déclarés coupables — point final. Ce n’était toutefois pas le cas au
Canada. En vertu de I’ancienne disposition, méme lorsqu’il était
clair que des concurrents avaient comploté pour fixer les prix, les
tribunaux devaient quand méme approfondir davantage et
examiner des ¢léments de preuve complexes sur le plan
é¢conomique afin d’étre convaincus hors de tout doute
raisonnable que l'effet du complot en matiére de fixation des
prix sur le marché était considérable.

[Frangais]

Souvent, il s’est révélé trop difficile de confirmer la véracité des
¢léments de preuve sur le plan économique hors de tout doute
raisonnable, méme dans les cas ou il était clair que les concurrents
s’¢taient entendus pour fixer les prix, un obstacle auquel ne sont
pas confrontés les poursuivants aux Etats-Unis ou d’autres pays
importants.

Avec ces modifications, le gouvernement a durci son approche
face aux grands cartels, modifi¢ la loi pour assurer de ne pas
affecter le bon fonctionnement des entreprises honnétes et
simplifié¢ plusieurs aspects de la loi.

[Traduction]

Les modifications éliminent la nécessité de prouver les effets
¢économiques d’un complot et réduisent la portée de la disposition
relative au complot qui s’applique seulement aux cartels
injustifiables ainsi qu’aux accords de concertation sur les prix,
de répartition des marchés ou de limitation de la production. Le
processus reléve tout de méme du régime criminel, et donc la
charge de la preuve qui incombe a I'Etat demeure élevée — cest-
a-dire une preuve qui doit étre hors de tout doute raisonnable. Les
modifications augmentent de maniére significative les peines
maximales d’emprisonnement de 5 a 14 ans, et les amendes
peuvent se situer entre 10 et 25 millions de dollars pour ceux qui
sont reconnus coupables de complot en vue de fixer les prix.
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The government introduced a non-criminal provision for the
review of all other forms of agreements among competitors,
which requires proof of the economic effects of the agreement and
does not carry the effect of a criminal sanction. These types of
agreements were previously caught by the old criminal conspiracy
provisions.

[Translation)

The amendments recognize the importance of providing
businesses with a transition period, until March 2010, one year
after royal assent, in which to ensure compliance with the new
provisions.

During this one-year period, businesses can apply to the
bureau, free of charge, for a written opinion on the applicability
of the new conspiracy provisions to an existing agreement and will
be able to revise their agreements before the new provisions take
effect.

When the bill was tabled, there was a great deal of discussion
about how the amended provisions would be enforced. Since
then, the Competition Bureau has introduced enforcement
guidelines to provide transparency and predictability regarding
the bureau’s approach to the enforcement of these provisions.

[English]

My colleague Ms. Aitken will elaborate more on these bureau
initiatives.

Other key amendments included the reform of the merger
review provisions. Assessing whether a combination of two
companies is likely to substantially lessen competition is a
fundamental aspect of ensuring that markets remain
competitive. It is based on the premise that it is far better to
stop anti-competitive mergers than to try to undo one after the
fact, or to live with the likely consequences — higher prices, less
innovation in products and services and less choice for consumers.

Before the recent amendments, the merger review provisions of
the Competition Act had not been substantially revised since
1986, as I mentioned, and a lot has changed since then, including
the pace of corporate transactions and the sophistication of data
available and necessary to analyze markets.

The Competition Policy Review Panel recommended, and the
government adopted, changes to the Competition Act to ensure
that Canada’s merger review process allows the Competition
Bureau to get the information it requires from the merging parties
to properly assess the effects of a merger and make the right
decision to challenge or clear the merger in a timely manner.

Le gouvernement a mis en place une nouvelle disposition civile
pour I’examen de toute autre forme d’entente entre concurrents,
qui exige une preuve des incidences économiques de cette entente
et qui ne comporte pas de menace de sanction pénale. Ces
ententes étaient autrefois couvertes par les anciennes dispositions
relatives au complot.

[Frangais]

Les modifications reflétent I'importance d’accorder une
période de transition jusqu’en mars 2010, soit une année apres
la sanction royale, de maniére a permettre aux entreprises de
respecter les nouvelles dispositions.

Pendant cette période d'un an, les entreprises peuvent
s’adresser au bureau pour obtenir un avis écrit sur les
conditions d’application des nouvelles dispositions sur une
entente existante. Ainsi, ces entreprises seront en mesure de
revoir leurs ententes avant que les nouvelles dispositions entrent
en vigueur et ce, sans frais.

Lorsque le projet de loi a été déposé, il y a eu beaucoup de
discussions sur la maniére dont les dispositions modifi¢es seraient
appliquées. Depuis ce temps, le Bureau de la concurrence a publié
les lignes directrices afin d’assurer la transparence et la
prévisibilité concernant I’approche du bureau en matiére
d’application de ces dispositions.

[Traduction]

Ma collégue, Mme Aitken, vous en dira davantage sur les
initiatives du bureau.

Parmi les autres modifications importantes, mentionnons la
réforme des dispositions relatives a I’examen des fusions.
L’évaluation permettant de savoir si le regroupement de deux
entreprises est susceptible de diminuer considérablement la
concurrence constitue un aspect fondamental pour s’assurer que
les marchés demeurent confidentiels. Cette notion est basée sur le
fait qu’il est de loin préférable d’empécher des fusions
anticoncurrentielles plutdt que de tenter d’en défaire une aprés
le fait ou de vivre avec ses conséquences probables — des prix plus
¢levés, des produits ou des services moins innovateurs et moins de
choix pour les consommateurs.

Avant ces récentes modifications, les dispositions de la Loi sur
la concurrence portant sur I’examen des fusions n’avaient pas fait
I'objet d’une révision substantielle depuis 1986, comme je I’ai
mentionné. Les choses ont beaucoup changé depuis, notamment
le rythme des transactions entre sociétés et le degré de précision
des données accessibles et nécessaires pour 1’analyse des marchés.

Le Groupe d’étude sur les politiques en matiére de concurrence
a recommandé des changements a la Loi sur la concurrence, que
le gouvernement a adoptés, pour faire en sorte que le processus
d’examen des fusions au Canada permette au Bureau de la
concurrence d’obtenir I'information requise de la part des parties
a la fusion pour évaluer correctement les effets d’une fusion et
prendre la bonne décision, soit contester, soit approuver la fusion,
et ce, en temps opportun.
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It also recommended, and this was emphasized by the panel,
that companies need as much certainty as possible about the
process and the timelines of their transactions. It is in this way
that Canada maintains its reputation as a good place to invest.

Under the old provisions, parties could close a proposed
merger after 42 days, even if they had not given the Competition
Bureau the information it needed to determine whether the
merger harmed the economy. Moreover, the bureau had to resort
to court orders to compel the information from uncooperative
parties, a process that was rigid and did not leave the Competition
Bureau with sufficient time to responsibly review complex
mergers in a timely and informed manner.

Under the new system, merging companies are told within
30 days whether their proposed transaction raises serious
concerns. The vast majority of all transactions should be
cleared within that initial 30-day period, and often in
significantly less time.

For the small number of potentially harmful mergers — about
four to six per year — companies will be told what supplementary
information is required from them in order to complete a more
in-depth analysis. Once that supplementary information is
provided, the bureau will have 30 days to make a decision
about whether to challenge the merger.

[Translation]

When the bill was tabled, there was a lot of discussion about
how the new merger review provisions would operate. Since then,
the Competition Bureau has issued draft enforcement guidelines
in an effort to, among other things, describe the practices the
bureau will follow to ensure the burden on parties in responding
to a supplementary request for information is no greater than
necessary. My colleague will elaborate further on this.

[English]

The third key amendment in Bill C-10 relates to abuse of
dominance. That is a situation where a company with market
power tries to exclude, discipline or eliminate a competitor in a
way that harms competition or that has lasting or permanent
effects. Under the old Competition Act, there were no financial
consequences for this anti-competitive activity. All the
Competition Tribunal could do was to order a company to stop
the behaviour; but the company could keep all the money it made
in the past from the activity.

The introduction of what are called “administrative monetary
penalties,” or AMPs, provides greater deterrence, recognizes the
seriousness of this conduct and brings Canada’s law in line with
other jurisdictions’ laws.

Il a aussi recommandé — et ceci a €té mis de ’avant par le
groupe d’¢tude — que les entreprises doivent avoir le plus de
certitude possible quant au processus et au calendrier de leurs
transactions. C’est ainsi que le Canada maintient sa réputation de
pays de choix pour 'investissement.

En vertu des anciennes dispositions, les parties pouvaient
conclure un projet de fusion aprés 42 jours, méme si elles
n’avaient pas transmis au Bureau de la concurrence I'information
dont il avait besoin pour déterminer si la fusion pouvait nuire a
I’économie. Plus encore, le Bureau de la concurrence devait avoir
recours aux tribunaux pour faire face a la non-coopération des
parties, un processus qui était rigide et qui ne laissait pas au
Bureau de la concurrence suffisamment de temps pour examiner
adéquatement des fusions complexes d’une maniére informée et
rapide.

Dans le cadre du nouveau régime, les entreprises qui fusionnent
apprennent en moins de 30 jours si leur projet de transaction
souléve de graves préoccupations. La vaste majorité des
transactions devraient étre autorisées au cours de la période
initiale de 30 jours, et souvent plus rapidement.

Quant au petit nombre de fusions pouvant étre nuisibles — soit
entre quatre et six par année environ — les entreprises seront
informées des renseignements supplémentaires qu’elles devront
fournir pour nous permettre d’effectuer une analyse
plus approfondie. Lorsque l'information supplémentaire est
communiquée, le Bureau de la concurrence disposera
de 30 jours pour décider de contester ou non la fusion.

[Frangais]

Quand la loi a été déposée, il y a eu beaucoup de discussions
pour savoir comment les nouvelles dispositions relatives aux
fusions s’appliqueraient. Depuis, le Bureau de la concurrence a
diffusé des lignes directrices provisoires dans le but, notamment,
de décrire les pratiques que suivra le bureau afin de s’assurer que
les parties qui devront répondre a un besoin d’information
supplémentaire n’auront pas a supporter un fardeau plus lourd
que nécessaire. Ma collégue apportera davantage de précision sur
cette question.

[Traduction]

La troisieme série de modifications clés du projet de
loi C-10 portent sur I'abus de position dominante. C’est une
situation ou une entreprise qui exerce une emprise sur le marché
tente d’exclure, de discipliner ou d’¢liminer un concurrent d’une
maniére qui nuit a la concurrence de fagon durable ou
permanente. Selon I’ancienne Loi sur la concurrence, une
activité anticoncurrentielle n’entrainait pas de conséquences
financieres. Tout ce que le Tribunal de la concurrence pouvait
faire était d’ordonner a une entreprise de mettre fin a un tel
comportement; ’entreprise pouvait toutefois conserver tout
I’argent qu’elle avait déja gagné grace a cette activité.

La mise en place de ce qu'on appelle des « sanctions
administratives pécuniaires », ou SPA, a un plus grand effet de
dissuasion, reconnait la gravité d’une telle conduite et harmonise
la loi du Canada avec les lois d’autres administrations.
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I will touch briefly on the last set of other key amendments. In
addition to responding to the panel’s recommendations, the
amendments in Bill C-10 send a strong message to potential
lawbreakers and the courts that the government is serious about
cracking down on the crimes covered by the Competition Act.

Measures were introduced to protect consumers against
misleading advertising by significantly increasing penalties and
to provide a mechanism for restitution that will allow consumers
that are victims of this conduct to secure a refund. These changes
should help companies engage in honest marketing practices and
instill confidence in advertising claims in the marketplace.

[Translation]

Thank you for giving me the opportunity to explain the
highlights of Part 12 of Bill C-10.

[English]

I will be pleased to respond to any questions that you may have
after Ms. Aitken’s remarks.

Melanie Aitken, Interim Commissioner of Competition,
Competition Bureau Canada: It is an honour to be here today to
discuss the recent amendments to the Competition Act. Since
January, I have had the privilege of serving as Interim
Commissioner of Competition. Prior to that, I headed up the
merger review branch of the Competition Bureau; and before
that, I spent the bulk of my career in private legal practice in
Toronto.

We are pleased with the amendments that Ms. Downie has
described, which we firmly believe will materially help us fulfil our
mission to contribute to the prosperity of Canadians by
protecting and promoting competitive and honest markets,
where efficiency and innovation are fostered and where
consumers have the information they need to make informed
choices.

An honest marketplace benefits everyone in the economy,
businesses and consumers alike. It is the goal of the Competition
Act and role of the bureau to ensure those conditions prevail.

Yet, as Ms. Downie has highlighted, before the amendments,
our cornerstone cartel provision was ineffective and badly out of
step with that of our major trading partners. This was a particular
challenge for us at the bureau because combating cartels, given
how harmful their effects are to the economy, was our number
one priority and remains so.

At one and the same time, the cartel provision was too broad
and too narrow. It was too narrow and an outlier around the
world in that, in order to convict, the prosecution had to prove
not just an agreement between competitors to fix their prices, but

Je vais parler bricvement du dernier ensemble de modifications
clés. Outre le fait de répondre aux recommandations du
groupe d’étude, les modifications proposées dans le projet de
loi C-10 envoient un message sans équivoque a ceux qui
voudraient violer la loi et aux tribunaux, a savoir que le
gouvernement est sérieux dans sa volonté de sévir contre les
crimes visés par la Loi sur la concurrence.

Certaines dispositions visent a protéger les consommateurs
contre la publicité trompeuse en établissant des sanctions
beaucoup plus séveéres et a mettre en place un mécanisme de
restitution, lequel permettra aux consommateurs qui sont victimes
d’une telle conduite d’obtenir un remboursement. Ces
changements devraient aider les entreprises a se livrer a des
pratiques commerciales honnétes et permettre aux Canadiens de
faire davantage confiance aux messages publicitaires.

[Frangais]

En conclusion, je vous remercie de m’avoir donné ’occasion
d’expliquer les points saillants de la partie 12 du projet de
loi C-10.

[Traduction)

Aprés les remarques de Mme Aitken, je me ferai un plaisir de
répondre a toute question que vous pourriez avoir.

Melanie Aitken, commissaire intérimaire de la concurrence,
Bureau de la concurrence Canada : C’est un honneur pour moi
d’étre ici aujourd’hui pour discuter des modifications récemment
proposées a la Loi sur la concurrence. Depuis janvier, j’ai eu le
privilége d’occuper le poste de commissaire de la concurrence par
intérim. Auparavant, j’ai administré la direction d’examen des
fusions du Bureau de la concurrence. J’ai passé la majeure partie
de ma carriere a travailler dans un cabinet d’avocats privé a
Toronto.

Nous sommes satisfaits des modifications que Mme Downie a
décrites. Nous sommes convaincus qu’elles nous aideront
concrétement a remplir notre mission, qui consiste a contribuer
a la prospérité des Canadiens en protégeant et en promouvant des
marchés concurrentiels et honnétes, ou 1’on favorise 'efficacité et
I'innovation et ou l’on communique aux consommateurs
I'information nécessaire pour faire des choix éclairés.

Un marché honnéte est profitable a tout le monde, tant aux
entreprises qu’aux consommateurs. C’est ’objectif de la Loi sur la
concurrence et le role du bureau de faire en sorte que ces
conditions soient en place.

Et pourtant, comme Mme Downie I’a souligné, avant les
modifications, notre disposition fondamentale relative aux cartels
¢tait inefficace et trés déphasée par rapport a celle de nos
principaux partenaires commerciaux. C’était un défi particulier
auquel nous étions confrontés au bureau car en raison des effets
néfastes des cartels sur I’économie, lutter contre ceux-ci était notre
priorité et le reste.

La disposition relative aux cartels était a la fois trop vaste et
trop étroite. Elle était trop étroite, car pour condamner
quelqu’un, la partie poursuivante devait non seulement prouver
qu’il y avait une entente entre les concurrents pour fixer leurs prix,
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further, in this context of unambiguously harmful conduct, an
anti-competitive effect. Needless to say, this consumed enormous
resources to try to establish a complex economic effect, and very
few prosecutions were successful as a result, even when we caught
the conspirators red-handed.

At the same time, the previous cartel provision captured too
much. Every business collaboration was potentially subject to the
threat of a criminal investigation and a prosecution. That
included things like franchise agreements, R&D agreements and
the like. As a result, this broad cartel provision had the potential
to discourage firms from entering into beneficial alliances and
collaborations.

The government’s fix, as Ms. Downie has explained, has been
to narrow the criminal provision, explicitly decriminalizing all but
the most egregious cartel activities while allowing for a review,
under a civil track, of the vast majority of other agreements
between competitors and only censoring those that seriously risk
substantially lessening or preventing competition. Even then, the
most that could be ordered is that the agreement be unwound.

[Translation]

Our method for reviewing mergers was also out of step. The
old provisions did not provide the tools or the time necessary to
review the few transactions a year that pose a serious risk to
competition in Canada. We believe that the new provisions, which
are based on the predictability of incentive harmonization, will
allow the bureau to access the information it needs to conduct
responsible reviews. At the same time, the new provisions will
bring more certainty to the review process and time frame. They
will also make it possible to harmonize our process with that of
the U.S. That should help parties become more effective and
efficient against the backdrop of the globalization of trade.

This is no small undertaking. Reducing the time frames for
merger challenges and increasing the financial thresholds for
merger notifications will increase predictability for merging
parties and reduce the burden of the compliance requirement.
That is especially true for small businesses, which have more
trouble than other businesses paying the costs of filing a merger
notification.

It is in the public interest that we have the tools we need to do
the best job possible and to ensure that mergers do not result in
the substantial lessening of competition, while making every
reasonable effort to reduce the burden on businesses.

Significantly, the amendments decriminalize a number of
pricing practices reflecting the reality and the international
recognition that creative pricing can be pro-competitive and
that hard and fast rules carrying the risk of criminal investigation
can blunt entrepreneurial activities and incentives. Liberating

mais aussi qu’il y avait, dans le contexte d’une conduite
indéniablement nuisible, un effet anticoncurrentiel. Il va sans
dire qu’il a fallu d’énormes ressources pour essayer de créer un
effet économique complexe et, par conséquent, trés peu de
poursuivants ont réussi, et ce, méme quand les conspirateurs se
faisaient prendre en flagrant délit.

La disposition relative aux cartels avait également une portée
trop vaste. Chaque collaboration entre des entreprises pouvait
éventuellement faire I'objet d’une enquéte criminelle et d’une
poursuite. On parle ici de contrats de franchise, d’ententes en
matiére de R-D, et cetera. Par conséquent, cette vaste disposition
relative aux cartels pouvait dissuader des entreprises de conclure
des alliances et des collaborations bénéfiques.

Comme I’a expliqué Mme Downie, le gouvernement suggeére la
solution de réduire la portée de la disposition criminelle, de
décriminaliser explicitement toutes les activités de cartel sauf les
plus flagrantes tout en permettant de procéder a un examen au
civil de la grande majorité des autres ententes conclues entre des
concurrents. Par ailleurs, il propose de ne censurer que les
ententes qui risquent de réduire sensiblement ou d’empécher la
concurrence. Méme 1a, tout ce qu’on a pu exiger, c’est de mettre
un terme a I’entente.

[Frangais]

Notre méthode d’examen des fusions était également déphasée.
Les anciennes dispositions ne nous offraient ni les outils ni le
temps nécessaires pour examiner le peu de transaction annuelle
qui risque de nuire considérablement a la concurrence au Canada.
Nous croyons que les nouvelles dispositions, qui sont axées sur la
prévisibilit¢ de I’harmonisation des mesures incitatives,
permettront au bureau d’obtenir I'information dont il a besoin
pour effectuer des examens responsables. Parallélement, ces
nouvelles dispositions offriront davantage de certitudes quant
au processus d’examen et a son échéancier. Elles permettront
¢galement d’harmoniser notre processus avec celui des
Etats-Unis. Cela devrait aider les parties 4 l’exploiter plus
efficacement dans le contexte de la mondialisation des échanges
commerciaux.

Il ne s’agit pas d’une mince affaire. La réduction des délais de
contestation des fusions, ainsi que l’augmentation des seuils
financiers prévus pour les avis de fusion, augmenteront la
prévisibilité pour les parties qui fusionnent et allégeront leur
fardeau li¢ a I'exigence de se conformer, surtout pour les petites
entreprises qui peuvent moins que les autres assumer les cofits
relatifs au dépot d’un avis de fusion.

Il est dans l'intérét public que nous disposions des outils
nécessaires pour effectuer le meilleur travail possible et veiller a ce
que les fusions n’occasionnent pas de diminution sensible de la
concurrence tout en faisant tout ce qui est raisonnablement
possible pour alléger le fardeau des entreprises.

Les modifications décriminalisent sensiblement de nombreuses
pratiques d’établissement des prix en tenant compte de la réalité et
de la reconnaissance internationale voulant que les méthodes
créatives de fixation des prix peuvent €tre favorables a la
concurrence et que des régles rigoureuses pouvant mener a une
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businesses to be innovative in organizing their pricing practices
can only be a good thing. If that freedom is abused, there is still
recourse under the civil provisions.

Finally, the amendments enhance penalties for those who
break the law. Prior to these amendments, the level of deterrence
for certain kinds of illegal conduct was negligible. For many, it
was seen as simply a licence fee for misleading and cheating
honest consumers and businesses. Now, in areas such as false and
misleading advertising that target the vulnerable, not only can the
courts and tribunals administer higher penalties, we can act on
behalf of consumers in appropriate cases to seek restitution — an
additional and powerful deterrent and a way for victims to get
their money back. Similarly, the act did not effectively deter
anti-competitive conduct in the area of abusive dominance.
Generally, the tribunal was limited to requiring the offending
company, even if we established that there had been an abuse of
dominance, to discontinue the activity going forward. In other
words, the company was able to keep all the money it had made
having excluded healthy competition through anti-competitive
conduct designed to eliminate competitors.

It is key that these amendments introduce material incentives
to comply with the law and, in appropriate cases, could be sought.
There is no doubt in my mind that the changes to the act,
including the ones I have highlighted here, coupled with the
strong investigative and analytical teams at the Competition
Bureau, will allow us to enforce better the Competition Act on
behalf of all Canadians. I would suggest that that is even more
important in these recessionary times. Economic crime cuts closer
to the bone when times are tough. If anything, we fear that the
temptation to break the law might increase in tough times.

Cartels and anti-competitive conduct are more prevalent in
declining industries, while the kind of innovation and productivity
growth and cost-effectiveness that honest competition can
unleash are important drivers of recovery. For that reason, the
principled application of sound competition policy is critical for
us to promote a speedy recovery from the economic downturn.

We are conscious that our role must be carefully calibrated. We
must be measured and we must make extraordinary efforts to
ensure that we communicate clearly what is onside and what is
potentially illegal. Also, we must enforce the law so that legitimate
business alliances, innovation and efficiencies in the economy can
all flourish. Let me be clear: this is not about creating obstacles to
legitimate business conduct; quite the contrary. We take seriously
our duty to ensure that those in the marketplace understand this,
and that is why we are out in the community conducting

enquéte criminelle peuvent réduire D'effet des activités
d’entreprencuriat et des mesures incitatives. Encourager les
entreprises a faire preuve de créativit¢ dans I'organisation de
leurs pratiques d’établissement des prix ne peut étre qu’'une bonne
chose. Si on abuse de cette liberté, il reste un recours en vertu des
dispositions civiles.

Pour terminer, les modifications alourdissent les sanctions
pour ceux qui enfreignent la loi. Avant ces modifications, le
niveau de dissuasion pour certains types de conduites illégales
¢tait négligeable. Bien des gens le percevaient simplement comme
étant un droit de permis pour tromper les consommateurs et les
entreprises honnétes. Maintenant, dans des secteurs comme la
publicité fausse ou trompeuse qui cible les personnes vulnérables,
les cours et les tribunaux peuvent non seulement appliquer des
sanctions plus sévéres, mais nous pouvons aussi agir au nom des
consommateurs, au besoin, pour demander un dédommagement
— ce qui constitue un autre puissant moyen de dissuasion et une
fagon pour les victimes de récupérer leur argent. De méme, la loi
ne décourageait pas efficacement la conduite anticoncurrentielle
dans les cas d’abus de position dominante. En général, le tribunal
ne pouvait qu’obliger I'entreprise fautive, méme si nous avions
établi qu’il y avait eu abus de position dominante, a cesser
Pactivité a l’avenir. Autrement dit, I’entreprise pouvait garder
tout I'argent qu’elle avait gagné en excluant la concurrence saine
par I'adoption d’une conduite anticoncurrentielle en vue
d’¢liminer des concurrents.

Il est essentiel que ces modifications créent des incitatifs
concrets pour encourager les gens a se conformer a la loi et que
I’on puisse y avoir recours, au besoin. Il ne fait aucun doute dans
mon esprit que les changements apportés a la loi, y compris ceux
que j’ai soulignés ici, combinés au travail des excellentes équipes
d’enquéte et d’analyse au Bureau de la concurrence, nous
permettront de mieux faire appliquer la Loi sur la concurrence
pour le compte de tous les Canadiens. Je dirais que c’est d’autant
plus important en cette période de récession. Les répercussions
des crimes économiques sont plus néfastes quand les temps sont
durs.

Les cartels et la conduite anticoncurrentielle sont plus présents
dans les industries en déclin, tandis que le type d’innovation, de
productivité et de rentabilité¢ que la concurrence loyale peut offrir
constituent des principaux moteurs de reprise. Pour cette raison,
l’application fondée sur une politique de saine concurrence est
essentielle pour que nous puissions promouvoir une reprise
€conomique prompte.

Nous sommes conscients que notre role doit étre
judicieusement calibré. Nous devons faire preuve de diligence et
nous devons déployer des efforts extraordinaires pour veiller a ce
que nous communiquions clairement ce qui est en jeu et ce qui est
peut-étre illégal. De plus, nous devons faire appliquer la loi pour
favoriser les alliances commerciales 1égitimes, 'innovation et le
rendement. Soyons clairs : il ne s’agit pas de créer des obstacles
pour rendre légitimes des activités commerciales, bien au
contraire. Nous prenons au sérieux notre responsabilité visant a
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consultations and education sessions with national consumer
groups, the bar and the business communities across the country.

For example, last week we worked cooperatively with the
chamber and the Canadian Council of Chief Executives, to whom
we are grateful for their assistance, to put on an education session
for their members in Toronto. We have met with Catherine Swift
and her colleagues form the Canadian Federation of Independent
Business. We have an event planned with the Retail Council of
Canada. Last week in Vancouver and Montreal, we held open
events for the local business communities. More are planned. The
idea is to ensure that everyone who has an interest in being heard
has an opportunity to present their input directly to us so that we
can provide as much explanation and education as possible in
return. The feedback so far has been positive and heartening.
Many participants have described the sessions as valuable and
said that they walked away feeling they could work well with the
new legislation.

We are doing more than just talking, I assure honourable
senators. We recognize that with this opportunity comes a
significant responsibility. We are committed to ensuring that
these amendments are implemented in the most effective and
transparent way possible. We have issued draft guidelines
outlining our approach to the two major, substantive changes
to the law: the merger review process and how competitor
collaborations are treated under the law. These draft guidelines
lay out, as clearly as possible, how we intend to proceed in these
two key areas. The draft merger process guidelines explain how
we will ensure that we do everything we can do to keep the burden
on merging parties as minimal as possible while enabling
ourselves to conduct a sufficiently thorough review.

Our face-to-face consultations with the bar wrapped up last
week. The exchange and reception were encouraging.

[Translation]

The draft Competitor Collaboration Guidelines were made
public last Friday and will be the subject of extensive
consultations this spring. The guidelines describe in detail our
approach to each provision in the new bill and explicitly protect
certain agreements from criminal sanctions. The guidelines also
provide clear examples of the strict limits of our investigations
under the criminal provision and outline our approach to other
types of agreements. We state very clearly that we are interested
only in cases that seriously undermine competition.

veiller a ce que les intervenants sur le marché le comprennent, et
c’est la raison pour laquelle nous tenons des consultations et des
séances d’éducation dans la communauté avec des représentants
de groupes de consommateurs nationaux, du Barreau et du milieu
des affaires partout au pays.

Par exemple, nous avons collaboré la semaine derniére avec la
Chambre et le Conseil canadien des chefs d’entreprise — envers
qui nous sommes reconnaissants pour leur aide — a mettre sur
pied une séance d’éducation pour leurs membres a Toronto. Nous
avons rencontré Mme Catherine Swift et ses collegues de la
Fédération canadienne de I’entreprise indépendante. Une activité
est prévue avec le Conseil canadien du commerce de détail. La
semaine derniére, nous avons tenu des séances portes ouvertes
pour les entreprises locales a Vancouver et a Montréal. Nous
prévoyons en organiser d’autres. L’idée, c’est de veiller a ce que
tous ceux qui veulent se faire entendre aient 1’occasion de nous
faire part directement de leurs opinions pour que nous puissions
leur fournir le plus d’explications et d’informations possible en
retour. Jusqu’a présent, les commentaires ont été positifs et
encourageants. De nombreux participants ont décrit les séances
comme étant utiles et ont dit qu’a la fin, ils avaient I'impression
qu’ils pouvaient faire bon ménage avec la nouvelle loi.

Honorables sénateurs, je vous assure que nous ne nous
contentons pas de discuter. Nous reconnaissons que cette
possibilité s’accompagne d’une grande responsabilité. Nous
nous engageons a veiller a ce que ces modifications soient mises
en oeuvre de la maniére la plus efficace et transparente possible.
Nous avons rendu publiques des lignes directrices préliminaires
qui présentent notre approche aux deux grands changements de
fond apportés a la loi : le processus d’examen des fusions et la
maniére dont la loi traite les collaborations entre concurrents. Ces
lignes directrices préliminaires énoncent le plus clairement
possible la maniére dont nous avons l'intention d’intervenir
dans ces deux principaux secteurs. Les lignes directrices relatives
au processus d’examen des fusions expliquent comment nous
ferons tout en notre pouvoir pour alléger le plus possible le
fardeau des parties a fusion tout en nous permettant de mener un
examen assez approfondi.

Les consultations que nous avons mené¢es avec le Barreau se
sont conclues la semaine derniére. Les échanges ont été
encourageants.

[Frangais)

Les lignes directrices préliminaires sur la collaboration entre
concurrents ont été rendues publiques vendredi dernier et feront
I’objet de consultations exhaustives ce printemps. Elles traitent en
détail de notre approche a 1’égard de chaque disposition de la
nouvelle législation et mettent expressément certaines ententes a
I’abri des sanctions criminelles. Elles offrent des exemples concrets
qui illustrent les limites strictes de nos enquétes en vertu de la
disposition criminelle et décrivent notre approche a I’égard des
autres formes d’ententes. Nous précisons clairement que nous ne
nous intéressons qu’aux cas qui nuisent sérieusement a la
concurrence.
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We will draw on the expertise of our legal, business and
consumer stakeholders, and make any necessary changes to our
two sets of draft guidelines before preparing the final versions in
the coming months.

[English]

I have had the great good fortune to lead the organization
when these amendments passed. I have clearly communicated to
all our staff that getting the implementation of these amendments
right is absolutely our number one priority. As Interim
Commissioner of Competition, I take my role as a law
enforcement officer seriously. I will not hesitate to act when we
uncover evidence of a breach of the law. Business crime costs
everyone in the economy. Honest competitors deserve the full
protection of the law. We are committed to doing our part at the
Competition Bureau responsibly to ensure that legitimate
business grows strongly in Canada. We believe that these
amendments will help us to do so. With that, honourable
senators, we welcome your questions.

The Chair: Thank you for the clarity and brevity of those
opening statements. I am certain they have spawned questions in
the minds of senators.

Senator Harb: These amendments are explicit. I have a specific
question to ask about the new section 45(1) of the Competition
Act, at page 391, which reads in part:

Every person commits an offence who, with a competitor
of that person with respect to a product, conspires, agrees or
arranges

(a) to fix, maintain, increase or control the price for the
supply of the product.

Probably before you joined the Competition Bureau, a few
years ago, two companies in Ottawa were charged under the
Competition Act because it was alleged that they communicated
with one another and, as a result of that communication,
the price went down. One would presume that they broke the
law at that time. Under this regime, with 45(1)(a) in place, that
kind of dialogue would be responded to as at page 407, which is
the exception, in section 90.1(4). As clarification to 45(1)(a),
section 90.1(4) sets out as an exception gains in efficiency:

The Tribunal shall not make an order under
subsection (1) if it finds that the agreement or
arrangement has brought about or is likely to bring about
gains in efficiency that will be greater than, and will offset,
the effects of any prevention of lessening or lessening of
competition . . .

Nous profiterons de la sagesse de nos interlocuteurs des milieux
du droit, des affaires et de la consommation, puis nous
apporterons les modifications nécessaires a nos deux ensembles
de lignes directrices préliminaires avant d’en produire les versions
définitives dans les mois a venir.

[Traduction)

Jai eu le grand bonheur de diriger ’organisation quand ces
modifications ont été adoptées. J’ai fait clairement savoir a
I’ensemble de notre personnel que notre priorité absolue est de
mettre en oeuvre ces modifications de maniére appropriée. En
tant que commissaire intérimaire de la concurrence, je prends
mon réle d’agent d’exécution de la loi au sérieux. Je n’hésiterai
pas a intervenir si nous démontrons qu’une infraction a la loi a été
commise. Tout le monde paie pour les crimes commerciaux. Les
concurrents honnétes méritent d’étre pleinement protégés par la
loi. Nous nous engageons a faire notre part de manicre
responsable au Bureau de la concurrence pour veiller a ce que
le nombre d’entreprises légitimes augmente vigoureusement au
Canada. Nous croyons que ces modifications nous aideront a y
parvenir. Sur ce, honorables sénateurs, nous nous ferons un
plaisir de répondre a vos questions.

Le président : Merci pour la clarté et la brievete de vos
déclarations préliminaires. A la lumiére de vos remarques, je suis
certain que les sénateurs ont des questions a vous poser.

Le sénateur Harb : Ces modifications sont explicites. J’ai une
question précise a poser au sujet du nouveau paragraphe 45(1) de
la Loi sur la concurrence a la page 391, qui se lit en partie comme
suit :

Commet une infraction quiconque, avec une personne qui
est son concurrent a I’¢gard d’un produit, complote ou
conclut un accord ou un arrangement :

a) soit pour fixer, maintenir, augmenter ou contrdler le
prix de la fourniture du produit [...]

Il y a quelques années, avant que vous joigniez les rangs du
Bureau de la concurrence probablement, deux entreprises
d’Ottawa ont été accusées en vertu de la Loi sur la concurrence.
On alléguait qu’elles communiquaient entre elles et qu’a la suite
de ces échanges, les prix avaient baiss¢. On pourrait présumer
qu’elles ont violé la loi a ce moment-la. En vertu de ce régime, aux
termes de l'alinéa 45(1)a), on invoquerait dans cette situation
I’exception qui se trouve au paragraphe 90.1(4), a la page 407. Le
paragraphe 90.1(4), qui est une exception dans les cas de gains en
efficience, vient préciser I’alinéa 45(1)a) :

Le Tribunal ne rend pas l'ordonnance prévue au
paragraphe (1) dans les cas ou il conclut que I’accord ou
I’arrangement a eu pour effet ou aura vraisemblablement
pour effet d’entrainer des gains en efficience, que ces gains
surpasseront et neutraliseront les effets de ’empéchement ou
de la diminution de la concurrence [...]
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Based on this clarification and on 45(1)(a), would those two
companies be charged with price fixing under today’s
Competition Act? Without naming the companies, obviously,
because I do not know the result of the charges.

Ms. Aitken: I have the good fortune of having no idea what
case you are referring to, so I can answer without worrying about
the facts of the specific case. Needless to say, every case would be
approached on the basis of its own facts and the evidence. I will
attempt to respond to your question as a structural matter.

Under the new provision, we have two agreements provisions.
We have a very narrow provision for unambiguously harmful
price-fixing agreements. Those will be criminally looked at.

However, the vast majority of agreements, collaborations and
communications as between competitors would be looked at, if at
all, under the 90.1 provision, the second provision you turned to.
In being analyzed under that provision, they would be analyzed in
what we call the rule-of-reason approach, which effectively just
means a civil approach, absolutely, but also means balancing all
of the factors together.

Do we think this is an anti-competitive agreement that will
substantially lessen competition? As part of the final answer to
that question, there is an explicit efficiencies exception that says
even if it is anti-competitive in its essence, if the efficiencies that
would be associated with that agreement are greater than and
offset that anti-competitive concern, then the agreement is
perfectly free to stand.

Senator Harb: With respect to the efficiencies reducing the
price, is that an efficiency or deficiency in the market?

Ms. Aitken: It can be a reflection of efficiencies. It is not, per
se, an efficiency. An efficiency would be freeing up resources for
other uses in the economy and things of that nature. However, it
could very well be a reflection that because the companies have
been able to collaborate and share some joint cost that they have
in a perfectly legitimate way, they are able to lower their price and
be more competitive and offer consumers lower prices.

Senator Harb: My second question deals with vertical
integration provisions that many states in the United States
have looked at. A number of states have introduced laws, as have
certain parts of Europe and other countries around the world,
whereby a producer may or may not be able to be a retailer at the
end. If that producer is a retailer, the percentage that person can
retail at the consumer level can be, say, 10 per cent or 15 per cent
of what he or she produces.

Vertical integration would remove the whole concept of a
conflict of interest of an institution that produces a product and
itself sells the product on the market as well as other franchises
selling it. It gives you control directly into the market through

D’aprés cette clarification et aux termes de ’alinéa 45(1)a), ces
deux entreprises seraient-elles accusées d’avoir fixé le prix dun
produit en vertu de la Loi sur la concurrence actuelle? Je ne
nommerai évidemment pas les entreprises, car j'ignore quelle a été
I’issue des accusations.

Mme Aitken : Heureusement, comme je n’ai pas la moindre
idée de l'affaire dont vous parlez, je peux répondre sans
m’inquiéter des faits de ce cas précis. Il va sans dire qu’on
¢tudierait les faits et les témoignages de chaque affaire. Je vais
tenter de répondre a la question sous I’aspect structurel.

En vertu de la nouvelle disposition, nous avons deux
dispositions relatives aux ententes. Nous avons une disposition
trés étroite pour les ententes indéniablement préjudiciables pour
fixer des prix. Ces cas feront ’objet d’une enquéte au pénal.

Cependant, la grande majorité des ententes, des collaborations
et des communications entre concurrents seront examinées, le cas
échéant, aux termes de la disposition 90.1, la deuxiéme disposition
a laquelle vous vous étes reporté. Aux termes de cette disposition,
elles seraient analysées dans le cadre de ce que nous appelons
I’approche de la régle de raison, ce qui signifie simplement une
méthode au civil, en termes absolus, mais aussi I’équilibre de tous
les facteurs combinés.

Croyons-nous que c’est une entente anticoncurrentielle qui
réduira substantiellement la concurrence? Pour conclure ma
réponse a la question, il y a des exceptions explicites dans les
cas de gains en efficience qui stipulent que méme si ’entente est
anticoncurrentielle de par sa nature, si les gains en efficience y
étant associés sont supérieurs a la préoccupation sur le plan de la
concurrence et qu’ils neutralisent cette inqui¢tude, ’entente a tout
a fait lieu d’étre.

Le sénateur Harb : En ce qui concerne les gains en efficience
qui font baisser les prix, est-ce une efficience ou une lacune sur le
marché?

Mme Aitken : Ca peut démontrer des gains en efficience. Ce
n’en est pas un a proprement parler. On retirerait un gain en
efficience si on dégageait des ressources a d’autres fins dans
I’économie et ce genre de choses. Toutefois, ce pourrait trés bien
illustrer le fait que parce que des entreprises ont pu collaborer et
partager certains frais qu’elles ont en commun tout a fait
legitimement, elles peuvent diminuer leurs prix, étre plus
concurrentiels et offrir aux consommateurs des prix moins élevés.

Le sénateur Harb: Ma deuxiéme question porte sur les
dispositions relatives a I'intégration verticale que bien des Etats
américains ont envisagées. Un certain nombre d’Etats, de méme
que certaines régions d’Europe et d’autres pays partout dans le
monde, ont mis en place des lois en vertu desquelles un
producteur peut ou non €tre un détaillant au bout du compte.
Le cas échéant, le pourcentage que le producteur peut vendre au
détail peut étre, disons, entre 10 et 15 p. 100 de ce qu’il produit.

L’intégration verticale dissiperait toute I'idée du conflit
d’intéréts d’un établissement qui fabrique un produit et qui
vend lui-méme le produit, qui est aussi en vente dans d’autres
franchises. Elle vous donne directement le controle sur le marché
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your own outlet, but it also gives you indirect undue pressure on
the agencies or the other groups that are also buying your product
and selling it on the market.

Vertical integration provisions were introduced in order to
eliminate that, indicating that you cannot have it both ways. You
either want to be a producer and let others sell your product, or
you want to be a producer and sell part of the product yourself.
You have to decide what you want to be, a retailer or a producer.
If you want to be both, we have to put some rules on it.

So I do not have to come back for a third question, in my other
life, when I was in the House of Commons, there was a provision
dealing with whistle-blowers. Have you applied that provision at
all? If so, what has your experience been with that?

Ms. Aitken: You can let me know if there are gaps to my
answer. As a response in general to your notion that we would put
explicit criteria around the kinds of agreements that are or are not
allowed, that has not been our approach. We have framework
legislation here in Canada, and that is not because of the
amendments; that is the way we have always approached looking
at agreements, mergers or conduct otherwise in the marketplace.

The kinds of situations you were looking at could conceivably
fall within the act for us to consider in the context of a merger.
You could have a vertical merger in the sense of a supplier and
one of their distributors merging, and you might be concerned to
look at it, depending on the concentration levels. There is
certainly nothing per se wrong with that.

Second, it could be an agreement of some sort. You might have
a supplier who competes with some of the retailers that he sells his
goods to, but he also sells into the secondary market. Again, that
would be an agreement that clearly, under our new laws and in
our guidelines, is explicitly reserved for civil treatment or
examination, if you will. Again, it will only be a problem if it is
on balance anti-competitive.

A final check on that sort of conduct would be if indeed a
dominant player was engaged in that sort of arrangement; it
might conceivably, in certain circumstances, give rise to a concern
if it could be shown that the conduct that particular player was
entering into had the intent of excluding competition and
disciplining or excluding from the market one of its competitors.

I am not sure whether that is a complete answer. Ms. Downie
may have something to add.

Ms. Downie: I do not have anything to add to that.

Ms. Aitken: On the whistle-blower question, whether we have
ever used the provision, I have to confess I am not entirely
acquainted with that. A lot of our work is initiated through
complaints, but I think what you are driving at is an internal
whistle-blower.

en ayant votre propre point de vente, mais elle exerce des
pressions indues sur les organismes ou les autres groupes qui
achetent aussi votre produit et qui le vendent sur le marché.

Les dispositions relatives a 'intégration verticale ont été mises
en place pour éliminer cette situation, en indiquant qu’on ne peut
pas avoir le beurre et I’argent du beurre. Soit vous voulez étre un
producteur et vous laissez d’autres personnes vendre votre
produit, soit vous voulez étre un producteur et vous vendez une
partie de vos produits vous-méme. Vous devez décider ce que
vous voulez étre, un détaillant ou un producteur. Si vous voulez
étre les deux, nous devons imposer certaines régles.

Je n’ai pas besoin de poser une troisiéme question, car dans une
autre vie, quand je siégeais a la Chambre des communes, il y avait
une disposition portant sur les dénonciateurs. Avez-vous déja
appliqué cette disposition? Le cas échéant, comment cela s’est-il
passé?

Mme Aitken : Vous pouvez me dire s’il manque des éléments
dans ma réponse. Pour répondre de fagon générale a votre idée
voulant que nous établissions des critéres explicites entourant le
genre d’ententes qui sont permises ou non, ce n’est pas I’approche
que nous avons adoptée. Nous avons une loi-cadre ici au Canada,
et ce n’est pas a cause des modifications; ¢’est I’approche que nous
avons toujours adoptée a I’égard des ententes, des fusions ou des
conduites sur le marché.

Le genre de situations que vous examiniez pourrait
vraisemblablement tomber sous le coup de la loi pour que nous
I’envisagions dans le contexte d’une fusion. Vous pourriez avoir
une fusion verticale, c’est-a-dire un fournisseur et 'un de ses
distributeurs qui fusionnent, et vous pourriez €tre inquiet et
I’examiner, selon les niveaux de concentration. Il n’y a
certainement aucun mal a cela a proprement parler.

Deuxiemement, ce pourrait étre une entente quelconque. Vous
pourriez avoir un fournisseur qui fait concurrence a quelques-uns
des détaillants a qui il vend ses produits, mais qui vend aussi sur le
marché secondaire. Ici aussi, ce pourrait étre une entente qui,
clairement, aux termes des nouvelles lois et de nos lignes
directrices, est explicitement réservée a une méthode ou un
examen au civil, si vous voulez. Ce sera seulement un probléme si
I’entente est plutdt anticoncurrentielle.

On ferait une derniere vérification si effectivement, un joueur
prépondérant était partie a ce type d’entente; dans certaines
circonstances, cela pourrait vraisemblablement donner lieu a une
préoccupation si on pouvait démontrer que la conduite du joueur
en question visait a €liminer la compétition et a discipliner ou a
exclure I'un de ses concurrents.

Je ne suis pas certaine si ma réponse est complete.
Mme Downie a peut-€tre quelque chose a ajouter.

Mme Downie : Je n’ai rien a ajouter.

Mme Aitken : En réponse a la question sur les dénonciateurs, a
savoir si nous avons déja eu recours a la disposition, je dois
avouer que je ne suis pas trop au courant. Une grande partie de
notre travail découle de plaintes, mais je pense que vous voulez
parler d’un dénonciateur a I'interne.
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In the criminal sphere for sure, we have an immunity and
leniency policy, which is how we have had most of our success in
the criminal area, because of the frailty we spoke about earlier in
our law that had to do with the requirement to produce and
establish economic harm. We have had whistle-blowers in that
sense, under our immunity program, and it is vital to the
administration of our criminal program.

Senator Ringuette: You have mentioned that the introduction
of these amendments is to better coordinate our laws with U.S.
laws. Could you elaborate on that a little bit? When I look at your
statement, it seems many items have been removed. I am
concerned that when you talk about hard-core cartels, your
legislation will pretty much be restricted.

Could you please elaborate on that in regards to hard-core
cartels, and the opposite of that, which I suppose would be
soft-core cartels? How does that compare with U.S. legislation? I
have some concern here.

Ms. Downie: There are three key areas where these provisions
would line us up better with U.S. laws. The first is, as you point
out, the new cartel provisions, and then there are the
administrative monetary penalties for abuse of dominance, and
the merger review process. I will start with cartels.

The premise of the amendments was to ensure that Canadian
consumers enjoy the same extent of protection from price
increases from cartels as U.S. consumers do. The provision was
designed to make hard-core cartels, price-fixing market allocation
and output restriction illegal per se, so without the requirement to
introduce evidence of economic harm. That is also the case in the
United States.

The other important thing about that is that often cartels are
cross-border, so they do not affect only Canada or the U.S. but
North America as a whole. Often the Competition Bureau was
investigating cartels in parallel with U.S. enforcers, who only had
to find evidence of a price-fixing agreement, for example, to then
proceed to lay charges and hopefully get a conviction.

In Canada, the bureau was slowed down because on top of
having to provide evidence of price-fixing it then had to go on and
find evidence of an undue lessening of competition. In a recent
case, that actually added two years to the investigation.
Ms. Aitken might want to elaborate on that. Thus the bureau
was previously very much behind other agencies, and not only
U.S. agencies, but obviously they are the key partner.

With respect to mergers, the idea was to align the two
processes, so the new merger review process is very similar, at
least in structure, to the U.S. process, with similar timelines. If
you have cross-border transactions, businesses will hopefully
receive similar types of information requests at similar times, and

Dans le milieu criminel, nous avons certainement une politique
en matiére d’immunité et de clémence, et c’est ainsi que nous
avons le mieux réussi, en raison de la fragilit¢ de notre loi ayant
trait a ’exigence de causer du tort sur le plan économique que
nous avons évoqué tout a I’heure. Nous avons eu des
dénonciateurs dans ces cas-la, dans le cadre de notre
programme d’immunité, et c’est un élément essentiel a
I’administration de notre programme pénal.

Le sénateur Ringuette : Vous avez dit que la mise en oeuvre de
ces modifications vise & mieux coordonner nos lois avec celles des
Etats-Unis. Pourriez-vous nous en dire un peu plus long a ce
sujet? Quand je regarde votre déclaration, plusieurs éléments
semblent avoir été supprimés. Je m’inquiéte du fait que votre loi
sera assez limitée en ce qui concerne les cartels injustifiables.

Pourriez-vous, s’il vous plait, nous en dire un peu plus long au
sujet des cartels injustifiables par opposition aux cartels
provisoires? Comment cela se compare-t-il a la législation des
Etats-Unis? Pai quelques préoccupations a cet égard.

Mme Downie : Il y a trois principaux secteurs ou ces
dispositions seraient mieux alignées sur les lois des Etats-Unis.
Il y a tout d’abord, comme vous I’avez souligné, les nouvelles
dispositions relatives aux cartels, les sanctions administratives
pécuniaires pour les cas d’abus de position dominante et le
processus d’examen des fusions. Je vais commencer par les cartels.

Les modifications visaient a faire en sorte que les
consommateurs canadiens bénéficient de la méme protection
contre la hausse des prix causée par des cartels que les
consommateurs américains. La disposition était congue pour
rendre illégaux les cartels injustifiables et fixer le prix de
lattribution des marchés et de la limitation de la production, et
ce, sans exiger des preuves qu’il y a eu préjudice sur le plan
économique. Cest aussi le cas aux Etats-Unis.

L’autre élément important a cet égard, c’est que les cartels sont
souvent transfrontaliers et n’ont donc pas seulement une
incidence sur le Canada ou les Etats-Unis, mais sur I’Amérique
du Nord en général. Le Bureau de la concurrence enquétait
souvent sur des cartels en paralléle avec des agents d’exécution de
la loi, qui devaient seulement trouver des preuves d’une entente en
vue de fixer des prix, par exemple, pour ensuite porter des
accusations et, nous I’espérions, obtenir une condamnation.

Au Canada, le bureau a été ralenti car outre le fait de devoir
fournir la preuve de la fixation des prix, il devait par la suite
prouver une réduction indue de la concurrence. Dans une affaire
récente, cela a prolongé I’enquéte de deux ans. Mme Aitken
voudra peut-étre nous en dire plus long a ce sujet. Le bureau est
trés en retard par rapport aux autres organismes, et pas seulement
aux agences américaines, mais elles sont évidemment le principal
partenaire.

En ce qui concerne les fusions, I'idée était d’harmoniser les
deux processus de sorte que le nouveau processus soit tres
semblable, sur le plan de la structure a tout le moins, a celui des
Etats-Unis, et que les calendriers se ressemblent aussi. S’il y a des
transactions transfrontaliéres, les entreprises recevront,
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the two competition agencies will be required to proceed relatively
in parallel.

The last one is administrative monetary penalties — the fines,
essentially, for abuse of dominant position. As Ms. Aitken
mentioned, in Canada, the Competition Tribunal did not have
the ability to award any kind of financial penalties to deter that
conduct. In the U.S. and the EU you see very significant penalties
to deter that conduct. The idea was that Canadian businesses and
consumers should be protected from that conduct, as they are in
other jurisdictions.

Senator Ringuette: Ms. Downie, in your opening statement,
with regard to abuse of dominance, you referred to “a situation
where a company with market power tries to exclude, discipline or
eliminate a competitor . . .”

Why is it “a company”? Why could it not be, for instance, two
companies having 94 per cent of the market share?

Ms. Downie: It generally is a single competitor, which is why I
refer to “a competitor,” but you are right; it could also involve
multiple competitors. The amendments change nothing about the
abuse of dominance provision itself, so it continues to apply as it
did to usually one or more competitors that abuse their dominant
position, but it introduces administrative monetary penalties
where the Competition Tribunal finds that that conduct has taken
place.

Senator Ringuette: What percentage of market share would be
considered abuse of dominance?

Ms. Aitken: I get the easy question. Market share is relevant to
many of the things we look at under the act, and the thresholds
that are material for us to become concerned about
anti-competitive conduct vary depending on what you are
looking at under the act.

In the abuse context, it has generally been significant. In the
sense of mergers, for example, we might get concerned with as low
a threshold as 35 per cent. We would unlikely be concerned about
dominance in the context of either joint or single dominance at a
level like that. There are no clear and fast rules, and it really
depends on the particular marketplace whether you might find
joint dominance, whether it be 70 per cent or 80 per cent.
Certainly a monopoly is an easy question at 100 per cent.

Senator Ringuette: Joint dominance. I like that.

Senator Oliver: Following Senator Harb, I will have three short
questions.

espérons-le, des demandes de renseignements semblables a des
moments semblables, et les deux organismes de la concurrence
devront travailler relativement en parall¢le.

Le dernier point porte sur les sanctions administratives
pécuniaires ce sont essentiellement les amendes imposées
dans les cas d’abus de position dominante. Comme Mme Aitken
I’a mentionné, au Canada, le Tribunal de la concurrence n’était
pas en mesure d’infliger aucune forme de sanctions financiéres
pour décourager cette conduite. Aux Etats-Unis et dans les pays
de I'Union européenne, on applique des sanctions trés séveres
pour dissuader les gens d’adopter une telle conduite. L’idée était
que les entreprises et les consommateurs canadiens soient protégeés
contre une telle conduite, comme ils le sont ailleurs.

Le sénateur Ringuette : Madame Downie, dans votre
déclaration préliminaire, concernant les cas d’abus de position
dominante, vous avez parlé d’une « situation ou une entreprise
qui exerce une emprise sur le marché tente d’exclure, de discipliner
ou d’¢liminer un concurrent [...] ».

Pourquoi dites-vous « une entreprise »? Ne pourrait-on
pas parler, par exemple, de deux entreprises qui détiennent
94 p. 100 du marche?

Mme Downie : Il s’agit généralement d’un seul concurrent;
c’est pourquoi je parle d’» un concurrent «, mais vous avez raison;
il pourrait y en avoir plusieurs. Les modifications ne changent en
rien la disposition relative a I’abus de position dominante en tant
que telle; elle s’applique donc, comme a I’habitude, qu’il s’agisse
d’un ou de plusieurs concurrents qui abusent de leur position
dominante, mais elle prévoit maintenant des sanctions
administratives pécuniaires si le Tribunal de la concurrence
conclut qu’une telle conduite a eu lieu.

Le sénateur Ringuette : Quelle part de marché, en pourcentage,
serait considérée comme étant un abus de position dominante?

Mme Aitken : C’est moi qui réponds a la question facile. La
part de marché s’applique a beaucoup de situations que nous
examinons en vertu de la loi; quant a savoir a partir de quel seuil
on doit commencer a s’inquiéter du comportement
anticoncurrentiel, cela varie selon ce qu’on examine aux termes
de la loi.

Dans le contexte de I'abus, c’est généralement un facteur
important. Dans le cas des fusions, par exemple, il y a lieu de
s’inquiéter devant un seuil aussi bas que 35 p. 100. Par contre, il
est peu probable qu’on s’inquiéte d’un niveau semblable de
position dominante dans le contexte d’'une domination unique ou
conjointe. Il n’y a pas de régle coulée dans le béton, et cela dépend
vraiment du marché particulier ou se trouve une domination
conjointe, qu’il s’agisse de 70 p. 100 ou de 80 p. 100. Bien
entendu, pour ce qui est d’un monopole, la réponse est facile :
c’est 100 p. 100.

Le sénateur Ringuette : La domination conjointe, j’aime ¢a.

Le sénateur Oliver : Pour suivre I’exemple du sénateur Harb,
Jaimerais vous poser trois petites questions.
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First, Red Wilson did a report on the Competition Policy
Review Panel, and there was a Bill C-19 that included many of his
recommendations. Is there anything in the bill that is now the law
that is before us that were recommendations of Red Wilson’s that
are not here but are material and should be here?

Second, you both stressed that it is important in this bill that
you have changed the penalties from 5 years to 14 years and that
there are now fines between $10 million and $25 million; yet it is
conceivable that there could be circumstances where $25 million
would not be adequate. I want to know how that would compare
with fines for similar offences in places like the United States and
the United Kingdom.

Third, you both mentioned the importance in this bill of the
possibility for people to get restitution. I just wanted to know
what the quantum is. Will it be 100 per cent? What is the
formula?

I notice, Ms. Aitken, that when you talked about where you
have been working with stakeholders, you mentioned Toronto,
Montreal and Vancouver, but there was no reference to the
eastern part of Canada, in important cities such as Halifax, Nova
Scotia, and Saint John, New Brunswick. Are they being excluded
in your work?

The Chair: That is three and a half questions, senator. I know
the half question was very important.

Ms. Aitken: We will deal with your questions in reverse order.
At our consultations we have physically turned up. I have made a
personal effort to make sure everyone knows that we are engaged
at the highest levels in the bureau. I have not turned up in those
cities as yet, but we have had participants phone in from other
cities across Canada. We have ensured that our invitation was
extended right across the country. If any interest is expressed, we
would be more than happy to go.

We did make some initial explorations as to whether an eastern
tour would attract a sufficient audience, and unfortunately at that
time it did not. However, perhaps with our Competitor
Collaboration Guidelines having been recently issued, that will
generate some more interest. We will be open to doing that and
anxious to hear from any Canadians interested in talking with us.

Ms. Downie: I will go back to your first question, whether the
Competition Policy Review Panel recommended significant
amendments that are not in Bill C-10. All of the significant
Competition Act amendments recommended by the panel are
there. They are not always there in exactly the way that the panel

Tout d’abord, M. Red Wilson a produit un rapport sur les
travaux du Groupe d’¢tude sur les politiques en matiére de
réglementation, et bon nombre de ses recommandations ont été
intégrées dans le projet de loi C-19. Y a-t-il des ¢léments
manquants dans le projet de loi dont nous sommes saisis,
c’est-a-dire des recommandations importantes formulées par
M. Red Wilson qui ne sont pas incluses ici mais qui devraient
I’étre?

Deuxiémement, vous avez toutes deux souligné I'importance
d’avoir fait passer les peines d’emprisonnement de 5 a 14 ans dans
le projet de loi, et le fait qu’il y a maintenant des sanctions
pécuniaires de 10 a 25 millions de dollars; pourtant, dans certains
cas, il se peut qu’'une sanction de 25 millions de dollars ne soit pas
adéquate. J’aimerais savoir comment une telle amende se
comparerait a celles prévues pour des infractions semblables
dans des pays comme les Etats-Unis et le Royaume-Uni.

Troisiémement, vous avez tous deux mentionné 'importance
de prévoir, dans le projet de loi, la possibilit¢ d’obtenir un
dédommagement. Je veux juste savoir quel est le pourcentage.
Est-ce que ce sera un dédommagement de100 p. 100? Quelle est la
formule?

J’ai constaté, madame Aitken, qu’au moment de parler des
villes ou vous avez consulté des intervenants, vous avez
mentionné Toronto, Montréal et Vancouver, mais vous n’avez
fait aucune allusion au Canada de I’Est, a des villes
importantes comme Halifax, en Nouvelle-Ecosse et Saint John,
au Nouveau-Brunswick. Sont-elles exclues de votre travail?

Le président : Ca fait trois questions et demie, sénateur. Je sais
que la demi-question est trés importante.

Mme Aitken : Nous allons répondre a vos questions dans
I’ordre inverse. Dans le cadre de nos consultations, nous nous
sommes rendus sur place. J’ai fait un effort personnel pour
m’assurer que tout le monde sache que le personnel du bureau est
engagé jusqu’aux échelons supérieurs. Je n’ai pas encore eu
I’occasion de me rendre dans ces villes, mais nous avons eu
recours a la téléconférence pour entendre des participants d’autres
villes partout au Canada. Nous avons fait en sorte que notre
invitation soit lancée a la grandeur du pays. Si les gens
manifestent un intérét quelconque, nous nous ferons un grand
plaisir de les rencontrer sur place.

Au début, nous avons mené quelques études exploratoires pour
voir si une tournée dans I’Est attirerait assez de public et,
malheureusement, a I’époque, lintérét manifesté n’était pas
suffisant. Toutefois, peut-étre grace a la diffusion récente de nos
lignes directrices sur la collaboration entre concurrents, ce travail
suscitera un peu plus d’intérét. Nous serons alors disposés a nous
rendre sur place, et nous avons hdte de connaitre Iavis des
Canadiens qui souhaitent nous parler.

Mme Downie : Je vais répondre a la premiére question, a savoir
si le Groupe d’étude sur les politiques en matiére de concurrence a
recommandé des modifications importantes qui ne figurent pas
dans le projet de loi C-10. Toutes les modifications importantes
recommandeées par le groupe d’é¢tude a la Loi sur la concurrence
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recommended, but the majority of them actually are. They are
very much based on that previous Bill C-19 as well, which you
referred to.

Senator Oliver: Penalties?

Ms. Downie: You are referring to the penalties for the
conspiracy provisions. In the other key jurisdictions, they can
be significantly higher, although it is a bit of an apples and
oranges comparison in the sense that the maximum fine
of $25 million for conspiracy is per what prosecutors would call
count, so per charge laid, per agreement. You can have multiple
charges and higher fines.

For example, in the United States, they are significantly higher.
The maximum is $100 million. Obviously, you have to take into
account the relative size of our economy and the need for
deterrence as well when you look at fine levels.

Senator Oliver: Restitutions?

Ms. Aitken: To be clear, currently we have entered into
restitution agreements, with those who have offended the act,
voluntarily in consent agreements. What we have never had
before is to have given, through legislation, the power to the
Competition Tribunal to consider it in appropriate cases before
the tribunal. We are trying to extend it in that way.

In appropriate cases, we would recommend it to the tribunal,
but whether we recommended it or not, it would be within the
power of the tribunal to structure a restitution order if they
thought one was appropriate in the circumstances. It would, of
course, be customized to those circumstances.

Senator Greene: Have there been examples where illegal
activity was identified in the U.S. and prosecuted and stopped,
but because the activity was international in scope or continental,
it continued on in Canada and could not be prevented because of
our weak laws?

Ms. Aitken: I cannot think of specific examples, but I can tell
you in principle what the response to that would be, not to get too
legalistic. In terms of our jurisdiction, if there are direct or indirect
effects on Canadians owing to a conspiracy — wherever it takes
place — we have the jurisdiction. We would take the position to
absolutely go after that behaviour, and we would not hesitate to
do so. Was there another part to your question? Whether there
had been a case where we were not able to prosecute successfully
because of our weak laws.

Senator Greene: I was not asking for specific examples because
I do not think that would be right.

Ms. Aitken: We have certainly had challenges. We are usually
the last invited to the party historically, in terms of cartel
enforcement. Our laws are sufficiently weak — until now and
until next March — that we have not been the first one they come

ont été intégrées dans le projet de loi. Elles ne figurent pas
nécessairement dans le libellé exact recommandé par le groupe
d’étude, mais la plupart d’entre elles sont la. Elles s’inspirent, en
grande partie, du projet de loi C-19 précédent, auquel vous avez
fait allusion.

Le sénateur Oliver : Qu’en est-il des sanctions?

Mme Downie : Vous parlez des sanctions pour les dispositions
relatives au complot. Dans les autres pays, elles peuvent étre
considérablement supérieures, méme si c’est comme un peu
comparer des pommes et des oranges, en ce sens que la sanction
maximale de 25 millions de dollars pour un complot est
déterminée par les procureurs pour chaque accusation ou
entente. Il peut y avoir de multiples accusations, ce qui
augmenterait les sanctions.

Par exemple, aux Etats-Unis, les sanctions sont nettement
supérieures. Le maximum est de 100 millions de dollars.
Evidemment, il faut tenir compte de la taille relative de notre
économie et du besoin de dissuasion quand on examine les
niveaux de sanctions.

Le sénateur Oliver : Les dédommagements?

Mme Aitken : A titre de précision, pour I'instant, nous avons
conclu des ententes de réparation, avec ceux qui ont enfreint la
loi, de fagon volontaire dans le cadre d’ententes de consentement.
Ce qui est nouveau, c’est le pouvoir accordé, par voie législative,
au Tribunal de la concurrence pour en tenir compte dans des
causes pertinentes devant le tribunal. Nous essayons d’étendre le
pouvoir de cette fagon.

Lorsque les circonstances le permettent, c’est ce que nous
recommanderions au tribunal, mais peu importe si nous le
recommandons ou non, le tribunal aurait le pouvoir de structurer
une ordonnance de dédommagement s’il le jugeait approprié. Ce
serait, bien entendu, adapté aux circonstances.

Le sénateur Greene : Y a-t-il eu des cas ou une activité illicite a
&té dévoilée aux Etats-Unis, puis poursuivie en justice et arrétée,
mais en raison de sa portée internationale ou continentale, elle a
continué d’exister au Canada a cause de la faiblesse de nos lois?

Mme Aitken : Je n’arrive pas a penser a des exemples précis,
mais je peux vous dire en principe en quoi consisterait la réponse a
un tel cas, sans entrer dans les détails juridiques. En ce qui
concerne le ressort fédéral, si un complot a des effets directs ou
indirects sur les Canadiens — peu importe I’endroit ou il a lieu —,
nous avons compétence. Nous ne manquerions pas de nous
attaquer a ce comportement, sans aucune hésitation. Votre
question comportait-elle une autre partie? Vous vouliez savoir si
la faiblesse de nos lois nous avait empéchés de poursuivre avec
succes un cas en particulier.

Le sénateur Greene : Je ne demande pas d’exemples précis
parce que je ne pense pas que ce soit correct.

Mme Aitken : Nous avons assurément éprouvé des difficultés.
Nous sommes habituellement les derniers a étre invités a la féte,
pour ce qui est de la lutte contre les cartels. Nos lois sont assez
faibles — jusqu’a maintenant, plus précisément jusqu’en mars;
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knocking on the door to worry about. In that sense, we can be
often so late that it becomes a question of whether it is the right
devotion of resources to pursue the particular behaviour.

However, at the end of the day, we are confident that these new
provisions will allow us to play more actively — and I think this
goes to Senator Ringuette’s question as well — to really crack
down on white collar crime, to do so in an effective and targeted
way.

Senator Greene: I suppose there are occasions when the cartel
might originate in Canada and have spillover effects in the U.S. as
well?

Ms. Aitken: Sadly, that is the case. Certainly in particular in
the misleading advertising and representations, deceptive
telemarketing, we have had cases where that has been directed
out of Canada into the United States. It has been a good
illustration of how their strong penalties are a huge deterrent.
You can see that the activity was happening here, and when we
extradited those individuals they ended up with sentences in the
range of 19 to 23 years.

While we have not gone there, I think we have struck a new
good level in being able to actually have stiffer penalties for things
like deceptive telemarketing.

Senator Day: Thank you both for being here. Ms. Aitken, you
just referred to next March. What is next March?

Ms. Aitken: I apologize. All of the amendments are in force as
of the date of Royal Assent, March 12, except the new cartel
provision and the new collaborations provision, deliberately.
Perhaps Ms. Downie can speak to that. Essentially, it is to give
people time to organize their affairs. There is an obvious concern
over the fact that it affects criminal conduct.

Senator Day: Thank you. I missed that.
Ms. Aitken: Pardon me. I should have been more explicit.

Senator Day: Ms. Downie, with respect to the amendments
that you referred to as Part 12 of Bill C-10 — and there
are 15 parts of this bill — you have been working at this at least
since 2005, with Bill C-19 which died on the Order Paper when
the house was dissolved. Instead of reintroducing the bill the same
as Bill C-19, you then had Mr. Red Wilson’s panel do further
review, and that came out in June of last year.

Ms. Downie: That is right.

Senator Day: Presumably, you decided to take some of
Bill C-19 of four years ago, and some of Mr. Wilson’s panel’s
recommendations, and then crafted a new piece of legislation that
became part of an omnibus bill called “budget implementation”
at the time of an economic downturn.

C’est pourquoi nous ne sommes pas les premiers a étre consultes
en cas d’inquiétudes. A cet égard, on intervient si tard qu’on se
demande méme s’il vaut la peine de consacrer des ressources pour
poursuivre le comportement particulier.

Toutefois, au bout du compte, nous sommes convaincus que
les nouvelles dispositions nous permettront d’intervenir plus
activement — et je crois que cela répond a la question du sénateur
Ringuette également — pour mettre fin au crime du col blanc et
ce, de fagon efficace et ciblée.

Le sénateur Greene : Je suppose que, dans certains cas, un
cartel d’origine canadienne a eu des effets aux Etats-Unis?

Mme Aitken : Malheureusement, c’est ce qui se passe. En
particulier dans les publicités mensongeres et les indications
trompeuses, le télémarketing trompeur, nous avons eu des cas ou
un cartel a commencé au Canada pour aboutir aux Etats-Unis.
C’est un bon exemple qui illustre a quel point leurs sanctions
séveres constituent un motif de dissuasion énorme. L’activité avait
lieu ici, et les personnes extradées ont fini par écoper des peines de
19 a 23 ans.

Bien que nous n’en soyons pas rendus la, je pense que le
nouveau niveau que nous avons €tabli permet de rendre les
sanctions plus séveéres pour des comportements comme le
télémarketing déloyal.

Le sénateur Day : Merci d’étre ici. Madame Aitken, vous venez
d’évoquer le mois de mars prochain. Que se passera-t-il a cette
date?

Mme Aitken : Je suis désolée. Toutes les modifications entrent
en vigueur a partir de la date de la sanction royale, soit le 12 mars,
sauf pour les nouvelles dispositions concernant le cartel et les
collaborations et ce, de fagon délibérée. Mme Downie pourra
peut-€tre en parler. En gros, ce délai permet aux gens d’avoir
suffisamment de temps pour organiser leurs affaires. Il y a une
crainte évidente relativement au fait que cela touche le
comportement criminel.

Le sénateur Day : Merci. Ca m’avait échappeé.
Mme Aitken : Je regrette. J’aurai di étre plus précise.

Le sénateur Day : Madame Downie, en ce qui concerne les
modifications auxquelles vous avez fait allusion, concernant la
partie 12 du projet de loi C-10 — qui comporte 15 parties —, vous
y travaillez depuis au moins 2005, en commengant par le projet de
loi C-19 qui est mort au Feuilleton a la dissolution de la Chambre.
Au lieu de présenter a nouveau le méme projet de loi,
le C-19, vous avez demandé au groupe d’¢tude de M. Red
Wilson de faire un examen plus poussé, et son rapport a été publié
en juin, 'année derniére.

Mme Downie : C’est exact.

Le sénateur Day : Vous avez décidé, semble-t-il, de prendre une
partie du projet de loi C-19, d’il y a quatre ans, et une partie des
recommandations du groupe d’étude de M. Wilson, pour élaborer
une nouvelle mesure législative qui fait partie d’un projet de loi
omnibus appelé « exécution du budget » en période de
ralentissement économique.
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Why would you consider putting this kind of legislation,
which, as you say, is a huge and significant change to the
competition policy in Canada, into Bill C-10?

Ms. Downie: Obviously, I am not the person who made the
decisions about how the Budget Implementation Act was crafted.
I cannot comment on that, but I can tell you a couple of things.

First, the Competition Policy Review Panel found that
strengthening the Competition Act was absolutely key to
driving productivity and growth. It was very important in the
view of the panel and of the government that the bureau,
especially at this time, would have the tools that it needed to deal
with anti-competitive conduct.

Second, in times of economic downturn and uncertainty, it can
be tempting for dishonest businesses — not all businesses — to
engage in anti-competitive activity in reaction to tough times. For
example, some dishonest businesses might be tempted in such
circumstances to engage in price-fixing activity or to engage in
deceptive marketing practices — that is, to take a bit of a shortcut
because times are tough. We wanted to ensure that the bureau has
the tools it needs and that the framework is in place to deter and
deal with that kind of conduct.

Senator Day: Ms. Aitken has explained a lot of consultation
since the bill was passed, but we received significant
representation from the Canadian Bar Association and from the
Canadian Chamber of Commerce indicating their shock and
dismay that this type of legislation would be introduced without
consultation. I recognize that Mr. Wilson had a lot of
consultation before his report, but, with the draft legislation,
those who would be most affected by it felt that there was a lack
of consultation.

It is sort of like a Senate committee reviewing a piece of
legislation after it is passed, which is exactly what we are doing. It
is sort of after the horse is out of the barn.

Do you feel that it was that important to get this legislation out
that you would avoid and forego the usual pre-passing
consultation?

Ms. Downie: 1 actually think the opposite, that in fact there
was extensive consultation on all of the provisions in the bill,
starting back a decade ago, when consultations were conducted
by the Public Policy Forum on many of these same amendments.
Many of them, as I explained earlier, were in Bill C-19. There
were extensive parliamentary hearings on those amendments,
preceded by a report of the industry committee as well, which held
hearings on its report and made similar recommendations to what

Pourquoi auriez-vous envisagé de présenter ce genre de
mesures législatives qui, selon vos dires, apporte un changement
énorme et important a la politique de la concurrence au Canada,
dans le cadre du projet de loi C-10?

Mme Downie : Evidemment, ce n’est pas moi qui ai pris les
décisions quant a la rédaction de la Loi d’exécution du budget. Je
ne peux pas me prononcer la-dessus, mais je peux vous dire deux
ou trois choses.

Tout d’abord, le Groupe d’étude sur les politiques en matiére
de concurrence a constaté que la bonification de la Loi sur la
concurrence ¢était absolument nécessaire pour stimuler la
productivité et la croissance. Il était primordial, selon le groupe
d’étude et le gouvernement, que le bureau, surtout en cette
période, dispose des outils dont il a besoin pour s’attaquer aux
comportements anticoncurrentiels.

Deuxiemement, en période de ralentissement économique et
d’incertitude, il peut étre tentant pour des entreprises malhonnétes
— et je ne veux pas généraliser — de s’engager dans une activité
anticoncurrentielle en réaction aux difficultés économiques. Par
exemple, certaines entreprises malhonnétes pourraient étre
tentées, dans de telles circonstances, de s’engager dans des
activités de fixation des prix, ou de s’adonner a des pratiques
commerciales dolosives — c’est-a-dire, prendre un raccourci parce
que les temps sont durs. Nous voulions faire en sorte que le
bureau dispose des outils nécessaires et que le cadre soit en place
pour dissuader et contrer ce genre de comportements.

Le sénateur Day : Mme Aitken a dit qu'un grand nombre de
consultations ont été menées depuis ’adoption du projet de loi,
mais nous avons recu des réactions importantes de la part de
I’Association du Barreau canadien et de la Chambre de commerce
du Canada qui ont exprimé leur stupéfaction et leur consternation
devant 1'approche utilisée pour adopter ce projet de loi sans
aucune consultation. Je reconnais que M. Wilson a tenu
beaucoup de consultations avant de publier son rapport, mais
en ce qui concerne le projet de loi, les gens qui seraient les plus
touchés ont estimé que le nombre des consultations n’était pas
suffisant.

C’est comme si un comité sénatorial étudiait une mesure
legislative une fois que celle-ci a été adoptée; c’est exactement ce
que nous sommes en train de faire. C’est comme si on mettait la
charrue devant les beeufs.

Ne pensez-vous pas que I’adoption si urgente de ce projet de loi
était une fagon d’éviter la consultation habituelle qui a lieu au
préalable?

Mme Downie : Je suis en fait d’avis contraire; on a bel et bien
tenu de vastes consultations sur toutes les dispositions du projet
de loi; le processus remonte a il y a 10 ans, a ’époque ou le Forum
des politiques publiques a mené des consultations sur un bon
nombre des modifications. Comme je I’ai expliqué tout a I’heure,
les modifications se trouvaient, pour la plupart, dans le projet de
loi C-19. On a tenu des audiences parlementaires de longue
haleine sur ces modifications, précédées d’un rapport du Comité
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is contained in this bill. Recently, there were consultations by the
Competition Policy Review Panel, as you have mentioned.

All the provisions had been consulted on extensively — more
extensively, I think, than most proposals are consulted on,
certainly for an extremely long period of time, and in detail as
well, particularly on the cartel conspiracy provision. Multiple
draft texts during that period were debated and discussed by a
wide variety of commentators as well as by the Competition
Bureau. There were expert groups on drafting and technical
round tables as well to discuss the drafting of that provision,
which was very helpful in the design of it.

Senator Day: Does my comment indicating that the Canadian
Chamber of Commerce and the Canadian Bar Association were
concerned about not having pre-consultation surprise you?

Ms. Downie: No, it is not a surprise because I read their
testimony.

Senator Day: You reject those two bodies?
Ms. Downie: I have a different point of view about it.

Senator Day: 1 appreciate that. Thank you for your
consultation, after the fact.

The Chair: I think the evidence was that it is still continuing in
terms of the guidelines.

Senator Gerstein: Ms. Aitken, I noticed with great interest that
in your first paragraph you indicated that since January, you have
had the privilege of serving as Interim Commissioner of
Competition for the Competition Bureau. I must say that
January is a very important month to me because I have had
the privilege of serving in the Senate of Canada since January.

In the four months that have ensued since I joined this
wonderful place, my views have changed on a few matters. I
would be interested to know if your perspective on the role of the
Competition Bureau has changed at all, since you are now interim
commissioner, from the time that you were head of the mergers
area at the bureau.

Ms. Aitken: That is a very interesting question. It has been
impressed upon me how important it is — and this may be a
confluence of my appointment and the economic downturn — to
stay the course in terms of enforcing principled and transparent
competition policy to ensure that our markets stay competitive; to
ensure we take our enforcement role seriously; and to provide as
much guidance as we can, by talking to our stakeholders and by
finding out what is happening with small and medium-sized
businesses, big businesses and consumers and what is engaging
them. It is particularly important in tough economic times to stay

de I'industrie, qui a tenu des séances la-dessus et qui a formulé des
recommandations semblables a celles qui figurent dans le projet
de loi. Récemment, le Groupe d’étude sur les politiques en matiére
de concurrence a tenu des consultations, comme vous l’avez
mentionné.

L’ensemble des dispositions ont fait 1’objet de wvastes
consultations — et je dirais que c’était plus vaste que la plupart
des consultations relatives a des propositions; nous avons passé
ces dispositions au peigne fin sur une période extrémement
longue, particulierement en ce qui concerne la disposition relative
au complot de cartel. Durant cette période, on a préparé¢ de
multiples ébauches qui ont été discutées par un large éventail de
commentateurs ainsi que par le Bureau de la concurrence. On a
organis¢ des groupes d’experts sur la rédaction et des tables
rondes techniques afin de discuter de la rédaction de cette
disposition, et ce travail s’est avéré trés utile.

Le sénateur Day : Etes-vous surprise de m’entendre dire que la
Chambre de commerce du Canada et ’Association du Barreau
canadien se disent préoccupées par 1’absence d’une consultation
préalable?

Mme Downie : Non, ce n’est pas une surprise parce que j’ai lu
leur témoignage.

Le sénateur Day : Vous rejetez ’avis de ces deux organismes?
Mme Downie : J’ai un point de vue différent.

Le sénateur Day : Je vous en suis reconnaissant. Merci pour
votre consultation, apres le fait.

Le président : Je pense que les preuves montrent bien que les
consultations se poursuivent relativement aux lignes directrices.

Le sénateur Gerstein : Mme Aitken, j’ai remarqué avec grand
intérét que dans votre premier paragraphe vous dites que depuis
janvier, vous avez eu le privilége d’agir a titre de commissaire de la
concurrence par intérim pour le Bureau de la concurrence. Je dois
vous dire que le mois de janvier est un jalon pour moi aussi
parce que j’ai le privilege de servir au Sénat du Canada depuis ce
temps-la.

Quatre mois apreés le début de mon mandat dans cet endroit
merveilleux, je dois dire que mes opinions ont changé sur quelques
points. Je suis donc curieux de savoir si votre perspective sur le
role du Bureau de la concurrence a changé depuis que vous étes
commissaire par intérim, par rapport a celle que vous aviez quand
vous assumiez le role de chef de la direction des fusions au bureau.

Mme Aitken : C’est une question trés intéressante. J’ai compris
a quel point il est important — et c’est peut-étre par un concours
de circonstances, c’est-a-dire ma nomination et le ralentissement
¢conomique — de maintenir le cap pour appliquer des politiques
objectives et transparentes en matiére de concurrence afin de
garantir la compétitivité de nos marchés; pour s’assurer que nous
prenons au sérieux notre réle d’application de la loi; et pour
fournir le plus d’encadrement possible, en parlant a nos
intervenants et en cherchant a savoir ce qui se passe avec les
consommateurs et les entreprises, qu’elles soient grandes,
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the course and ensure that you do not get persuaded, as some
constituencies might try to make you think that applying
“competition lite” is the right thing to do.

Senator Gerstein: I share the enthusiasm for the Senate that
you are obviously sharing for your new position.

Ms. Aitken: Thank you.

The Chair: We wait with bated breath to see who lasts longer in
their respective positions.

Senator Moore: Thank you, witnesses, for being here. The
abuse of dominance question that I had was covered by Senator
Ringuette.

In your remarks, Ms. Aitken, you said that combating cartels
is the bureau’s number one priority. You went on to say that very
few prosecutions were successful under the old rules, even when
conspirators were caught red-handed.

Maybe the Canadian public does not understand what a cartel
is. Could you explain to us what a cartel is? Prosecution would be
a matter of public record. Can you give us an example of a cartel
that was prosecuted by your office, and the parties and the nature
of the cartel?

Ms. Aitken: I would be delighted to do so. A cartel, in its
fundamentals, is a bare agreement to fix prices between
competitors or to allocate markets as among yourselves — that
is, saying “I will not go into your territory if you do not go into
mine” — or agreeing to restrict output so that there is less supply
and the price will go up because people need your product. Those
are three general categories of hard-core cartel agreements. They
have to be between competitors, about those subjects and must
have no pro-competitive rationale. They are not part of a broader
agreement like a non-compete agreement in a big acquisition deal.

On its face, if looked at in isolation, one might say that is trying
to control things that we might otherwise be worried about.
However, in that context, we are not going to be. There is an
explicit exclusion of those sorts of agreements from the coverage
of the cartel provision.

An example of a cartel that we recently prosecuted was the
price-fixing gas cartel in Quebec. In four markets in Quebec we
uncovered evidence that they were fixing prices at the pump
through prior conversations. They were timing the increases
through communications among competitors. There were a
number of co-conspirators.

moyennes ou petites, et ce qui les incite a s’engager. En période
économique difficile, il est particulierement important de
maintenir le cap et de veiller a ce qu’on ne soit pas persuadé de
faire des exceptions, étant donné que certains milieux pourraient
essayer de vous faire croire qu’utiliser la « concurrence légere » est
la bonne chose a faire du point de vue de la concurrence.

Le sénateur Gerstein : Je partage I’enthousiasme que vous
ressentez pour votre nouveau poste — dans mon cas, c’est pour le
Sénat.

Mme Aitken : Merci.

Le président : Nous avons bien hate de voir qui, d’entre vous
deux, restera a son poste le plus longtemps.

Le sénateur Moore : Merci, mesdames et messieurs, d’étre des
notres. J’avais une question sur I’abus de position dominante,
mais elle a été abordée par le sénateur Ringuette.

Dans vos observations, madame Aitken, vous avez dit que la
lutte contre les cartels est la priorité premiére du bureau. Vous
avez ajouté en disant que trés peu de poursuites avaient porté fruit
aux termes des anciennes régles et ce, en dépit du fait que les
comploteurs avaient été pris en flagrant délit.

La population canadienne ne comprend peut-étre pas en quoi
consiste un cartel. Pourriez-vous nous expliquer ce dont il s’agit?
Les poursuites seraient de notoriété publique. Pouvez-vous nous
donner un exemple de cartel dont la poursuite a été engagée par
votre bureau, en nous précisant les parties en cause et la nature du
cartel?

Mme Aitken : Avec grand plaisir. Un cartel est, au fond, une
simple entente entre des concurrents pour fixer des prix ou diviser
des marchés entre eux — un peu comme si on disait : « Je ne
piétinerai pas sur ton territoire si tu ne piétines pas sur le mien »
— ou encore, pour restreindre la production de sorte qu’il y ait
moins d’approvisionnement, haussant ainsi le prix parce que les
gens ont besoin de votre produit. Voila les trois catégories
générales d’accords de cartels injustifiables. Ces ententes doivent
étre conclues entre concurrents et viser de tels objectifs, sans
aucune intention proconcurrentielle. Les cartels ne comprennent
pas des ententes de nature plus générale, comme une clause de
non-concurrence dans un gros contrat d’acquisition.

A premiére vue, si on examine la question de fagon isolée, on
pourrait se dire que c’est une fagon de controler des
comportements qui autrement nous inquiéteraient. Toutefois,
dans ce contexte, ce n’est pas le cas. Ces types d’accords sont
explicitement exclus du champ d’application de la disposition sur
les cartels.

Un exemple d’un cartel que nous avons récemment poursuivi
en justice a été le cartel de fixation des prix de I’essence au
Québec. Sur quatre marchés au Québec, nous avons découvert des
preuves que des concurrents étaient en train de fixer des prix a la
pompe, en s’entretenant la-dessus au préalable. Ils étaient en train
de synchroniser les hausses au moyen de communications.
Plusieurs cocomploteurs étaient en cause.
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It took us roughly three years to investigate that case to the
point where we could recommend to the Director of Public
Prosecutions to lay charges. A big part of that time was because
we not only needed to figure out that they were in this
agreement to fix prices, but we had to establish, to a
beyond-a-reasonable-doubt standard, an anti-competitive undue
lessening of competition.

Senator Moore: Were the parties to that transaction supply
companies or individual gas stations?

Ms. Aitken: They were retailers; they were individuals.

Senator Moore: With the passage and proclamation of these
new provisions, how soon could you go to prosecution today?

Ms. Aitken: I do not have the specific facts to unpack that, but
I can give you a general sense. Gathering the evidence to establish
the agreement probably took, at a rough guess, one third of that
time.

You are still looking at a criminal standard. We are not going
to casually prosecute people for cartels. We are looking for
serious, hard-core behaviour. We are aware of the responsibility
to ensure that if we are going to accuse someone of that, or
recommend that the Director of Public Prosecutions do so, we
have clear evidence beyond a reasonable doubt that they have the
agreement.

We will now be relieved of the second step, which is to prove
that undue lessening of competition. As I was saying to someone
earlier, if you have two economists in a room, you get three
opinions. It becomes very difficult to gather that case and put it to
the standard of beyond a reasonable doubt.

Senator Moore: Will this expedite the investigation or
prosecution of a case by one third of the time?

Ms. Aitken: I cannot say, in all cases, that it would, but it
would materially reduce the time required to bring cases to the
place that we can refer them for prosecution by the Director of
Public Prosecutions.

Senator Moore: In your remarks, you said that the old
provision was both too broad and too narrow. It was too
narrow and an outlier around the world. Aside from being the
name of a bestseller, which I have yet to read, can you tell us what
an outlier is?

Ms. Aitken: I do commend the book to you. What I meant to
convey by using the word “outlier” in that case was to say that
among the sophisticated jurisdictions and our major trading
partners, we were the only jurisdiction that required there to be an
economic effect when you wanted to prosecute a hard-core cartel.

Senator Moore: “Outlier” means that we are outside of the
standard legal rules that the rest of the industrialized world was
using to prosecute cases; is that correct?

Il nous a fallu trois ans d’enquéte sur ce dossier avant que nous
puissions recommander au directeur des poursuites pénales de
porter des accusations. S’il y a eu un tel délai, c’est en grande
partie a cause du fait que nous devions non seulement déterminer
si les concurrents s’étaient entendus pour fixer les prix, mais aussi
prouver, hors de tout doute raisonnable, que la concurrence avait
été indliment réduite.

Le sénateur Moore : Les parties a la transaction étaient-elles en
train d’approvisionner des entreprises ou des stations-service?

Mme Aitken : 11 s’agissait de détaillants, de particuliers.

Le sénateur Moore : Maintenant que ces nouvelles dispositions
sont adoptées et proclamées, combien de temps faudrait-il pour
intenter une poursuite?

Mme Aitken : Je ne connais pas les faits précis, mais je peux
vous donner une idée générale. La collecte de preuves visant a
confirmer I'entente occupait, grosso modo, le tiers du temps.

Il s’agit quand méme d’une norme criminelle de preuve. On ne
va pas poursuivre des gens sans fondement. On cherche des
¢léments de preuve qui démontrent un comportement grave et
injustifiable. Nous sommes conscients de la responsabilité quand
nous accusons quelqu’un de participer a un cartel ou quand nous
recommandons au directeur des poursuites pénales de le faire;
nous devons disposer d’une preuve claire, hors de tout doute
raisonnable, qu’une telle entente a été établie.

Dorénavant, nous n’aurons plus a nous occuper de la deuxiéme
¢tape, a savoir celle de prouver une réduction indue de la
concurrence. Comme je I’ai dit tout a I’heure, si on a deux
économistes dans une salle, on obtient trois opinions. Il devient
trés difficile de recueillir des ¢léments de preuve sur le dossier et de
prouver I’absence de tout doute raisonnable.

Le sénateur Moore : Est-ce a dire que I’enquéte ou la poursuite
d’une cause sera accélérée du tiers du temps requis?

Mme Aitken : Je ne saurai vous dire s’il en sera ainsi dans tous
les cas, mais le délai requis sera nettement réduit; on pourra ainsi
faire avancer le dossier au point de pouvoir le renvoyer au
directeur des poursuites pénales pour qu’il intente une poursuite.

Le sénateur Moore : Dans vos observations, vous avez dit que
I’ancienne disposition était a la fois trop large et trop étroite. Non
seulement la portée est trop étroite, mais elle constitue aussi une
aberration. En plus d’étre le titre d’un bestseller anglais, intitulé
« Outliers », que je n’ai pas encore Iu, pouvez-vous nous expliquer
en quoi consiste une aberration?

Mme Aitken : En tout cas, je vous recommande de lire le livre.
Ce que j’ai voulu dire en utilisant le mot « aberration » dans le cas
qui nous occupe, c’est que parmi les pays avancés et nos grands
partenaires commerciaux, le Canada était le seul pays a exiger la
preuve d’un effet économique pour intenter une poursuite contre
un cartel injustifiable.

Le sénateur Moore : Par « aberration », vous voulez dire qu’on
ne suit pas les regles juridiques typiques qu’utilise le reste du
monde industrialisé pour intenter des poursuites, n’est-ce pas?
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Ms. Aitken: Yes, in the sense that we had the extra burden —
we had to prove the economic effect. That was what was unusual
about our jurisdiction. It put us out of line and made cooperation
with our international counterparts more challenging.

[Translation]

Senator Hervieux-Payette: I have met with ambassadors from
Europe, as we are about to engage in discussions with Europe
regarding a common market with 27 countries. Most of them said
that they were very unhappy with the amendments made to the
Competition Act. I find that a bit worrisome, and I wonder
whether you consulted them, whether Mr. Wilson consulted them
and whether you were involved in the process before the bill was
drafted.

[English)

Ms. Downie: I am surprised if the Europeans are upset, because
as I explained with respect to the United States, there are many
parallels with the proposals in this bill with the laws in the
European Union, and in some of the member countries as well.

To answer your specific question, Mr. Wilson’s panel did
travel to the Organisation for Economic Co-operation and
Development and to Europe to consult, and the panel very
much had in mind making sure that our laws lined up with those
jurisdictions. Many of the same considerations around
enforcement, cooperation and ensuring that our processes are
parallel apply to the European Union, as they do to the United
States.

[Translation]

Senator Hervieux-Payette: In terms of decriminalization, were
you taking a practical approach by saying that, rather than
catching just the big fish with the new method, which involves
presenting evidence in civil court, you will be able to stop illegal
practices more easily with a level of proof that is less demanding
than in criminal law?

[English]

Ms. Aitken: If I understood correctly, it was a question about
whether we would be taking a practical approach in the cartels
that we choose to enforce and looking for those that are having
the greatest effect on consumers, as well as in our other new —

[Translation)

Senator Hervieux-Payette: You removed a number of
provisions of a criminal nature. You made the activities
offences, but you placed those provisions in the civil sphere.
Was your goal simply to ensure that the act was effective, and so
you were a little more practical or pragmatic in terms of its

Mme Aitken : Oui, en ce sens que nous avions un fardeau
supplémentaire : prouver I'effet économique. Voila en quoi notre
approche était inhabituelle. Nous étions déphasés par rapport aux
autres, ce qui rendait plus difficile la coopération avec nos
homologues internationaux.

[Frangais]

Le sénateur Hervieux-Payette : J’ai rencontré des
ambassadeurs européens, alors que nous sommes a la veille
d’entamer des discussions avec I’Europe pour un marché commun
avec 27 pays. La plupart des ambassadeurs m’ont dit qu’ils étaient
trés malheureux des amendements apportés a Loi sur la
concurrence. Cela m’inquiéte un peu et je me demande si vous
les avez consultés, si M. Wilson les a consultés et si vous étiez
impliqués dans le processus avant la rédaction du projet de loi.

[Traduction]

Mme Downie : Je suis surprise d’apprendre que les Européens
sont contrariés, parce que comme j’ai expliqué pour les
Etats-Unis, il y a de nombreux points en commun entre les
propositions dans ce projet de loi et les lois de I’'Union européenne
et de certains des pays membres.

Pour répondre spécifiquement a votre question, le groupe
d’¢tude de M. Wilson s’est entretenu avec les représentants de
I’Organisation de coopération et de développement économiques
et s’est rendu en Europe pour mener une consultation dans le but
de s’assurer que nos lois sont conformes a celles de ces autorités
legislatives. Bon nombre des mémes considérations en matiére
d’application de la loi et de coopération s’appliquent a I’Union
européenne, comme c’est le cas avec les Etats-Unis, pour s’assurer
que nos processus sont paralléles.

[Frangais)

Le sénateur Hervieux-Payette : Concernant la
décriminalisation, est-ce que vous avez procédé d’une fagon
pratique en vous disant que, plutot que d’attraper seulement les
gros poissons avec la nouvelle formule consistant a amener une
preuve au civil vous allez pouvoir faire cesser des pratiques
illégales plus facilement, avec un niveau de preuve qui serait
quand méme moins exigeant que dans le domaine du criminel?

[Traduction]

Mme Aitken : Si je comprends bien, vous voulez savoir si nous
avons l'intention d’adopter une approche pratique dans le cas des
cartels, une approche que nous choisirions d’appliquer pour
déterminer ceux qui ont le plus d’effet sur les consommateurs ainsi
que dans notre autre nouveau...

[Frangais]

Le sénateur Hervieux-Payette : Vous avez enlevé plusieurs
dispositions qui avaient un caractere criminel. Vous en faites une
infraction mais vous avez mis CES dispositions au civil. Est-ce
que I’objectif était tout simplement de vous assurer de I'efficacité
de la loi, donc d’étre un peu plus pratique ou pragmatique quant a
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enforcement? Indeed, there were very few prosecutions, and it
seemed as if the Competition Act was not really enforceable.
[English]

Ms. Downie: The principle underlying the decision to
decriminalize some of the provisions was based on the
recognition that unambiguously harmful conduct should be
reserved for the criminal sphere. Conduct where there can be
harmful, anti-competitive effects but where also sometimes there
can be pro-competitive effects should be dealt with in a
non-criminal track by the expert Competition Tribunal, which
can really sort out whether it is harmful or beneficial. That was
the underlying principle for that particular proposal.

[Translation]

The Chair: Thank you, Senator Hervieux-Payette. It is now
5:08 p.m., so we must wrap up this half of our meeting. I want to
thank each and every one of you.

The second part of our meeting this afternoon will shed light
on the merchant’s perspective on the amendments to the
Competition Act under Bill C-10.

[English)

From the Canadian Chamber of Commerce, we are pleased to
welcome Ms. Shirley-Ann George and Mr. George Addy. We are
also happy to have with us, from the Retail Council of Canada,
Mr. Peter Woolford and Mr. Terrance Oakey.

Ms. George, please proceed.

Shirley-Ann George, Senior Vice-President, Policy, Canadian
Chamber of Commerce: With me is George Addy, who is chair of
the policy committee. Mr. Addy is also a partner with the firm
Davies Ward Phillips & Vineberg. In another life, he served as the
competition commissioner.

It is my pleasure to present the views of the Canadian Chamber
of Commerce and our members to this committee on the
amendments to the Competition Act contained in the Budget
Implementation Act. The Canadian Chamber of Commerce has
been supportive of measures aimed at advancing the ongoing
success and competitiveness of our economy.

As many of you know, the Canadian Chamber of Commerce is
the largest business organization in Canada, representing over
175,000 businesses from all parts of the country. Our members
include both the largest and the smallest companies, and we pride
ourselves on being the voice of Canadian business. We work hard
with all political stripes to ensure that the Canadian business
community is able to maximize its economic and social
contributions to our national well-being.

I’application de la loi? De fait, il y avait trés peu de poursuites qui
aboutissaient et on avait ’air d’avoir une Loi sur la concurrence
relativement peu applicable.

Mme Downie : Le principe a la base de la décision de
décriminaliser certaines des dispositions repose sur la
reconnaissance que les comportements éminemment nuisibles
devraient étre réservés au régime criminel. Les comportements
ayant des effets anticoncurrentiels nuisibles, mais ayant aussi
parfois des effets proconcurrentiels, devraient étre traités dans un
contexte non pénal par le Tribunal de la concurrence, qui peut
vraiment trancher la question de savoir si c’est nuisible ou
bénéfique. C’est le principe a la base de cette proposition
particuliére.

[Frangais)

Le président : Merci sénateur Hervieux-Payette. 11 est
maintenant 17 h 08, il nous faut mettre fin a notre session. Je
vous remercie tous et chacun.

La deuxiéme partie de notre rencontre cet aprés-midi nous
donnera la perspective des commergants par rapport aux
changements a Loi sur la concurrence instaurés par le projet de
loi C-10.

[Traduction]

Nous sommes heureux d’accueillir Mme Shirley-Ann George
et M. George Addy, tous deux de la Chambre de commerce du
Canada. Nous sommes également heureux de recevoir, du Conseil
canadien du commerce de détail, MM. Peter Woolford et
Terrance Oakey.

Madame George, on vous écoute.

Shirley-Ann George, vice-présidente principale, Politiques,
Chambre de commerce du Canada : Je suis accompagnée de
George Addy, qui est président du comité des politiques.
M. Addy est également associé au sein du cabinet Davies Ward
Phillips & Vineberg. Auparavant, il a également assumé la
fonction de commissaire de la concurrence.

Je suis heureuse de présenter au comité les points de vue de la
Chambre de commerce du Canada et de nos membres sur les
modifications apportées a la Loi sur la concurrence dans le cadre
de la Loi d’exécution du budget. La Chambre de commerce du
Canada appuie les mesures destinées a favoriser le succés continu
et la compétitivité de notre économie.

Comme bon nombre d’entre vous le savent, la Chambre de
commerce du Canada est la plus grande organisation commerciale
au Canada, représentant plus de 175 000 entreprises de toutes les
régions du pays. Nos membres varient des entreprises les plus
grandes aux entreprises les plus petites, et nous sommes fiers
d’étre le porte-parole des gens d’affaires canadiens. Nous
travaillons fort avec toutes les allégeances politiques pour faire
en sorte que le milieu d’affaires canadien soit en mesure de
maximiser ses contributions économiques et sociales a notre
bien-étre national.
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Turning to the amendments to the Competition Act, the
Canadian Chamber of Commerce was not pleased that the
government attached these important changes to framework
legislation to Bill C-10. Of course, we were very supportive of the
plan to get Canada’s economy rolling again, but these
amendments should have been subject to rigorous review and
consultation prior to their passage, not after the fact. On the
substantive side, the chamber is concerned that these amendments
hold the potential for serious and unintended consequences for
business. They could create an unnecessary and costly burden at a
time when the business community is struggling to recover from
the most serious recession in generations. In particular, the
chamber is concerned with two key provisions: conspiracy and
mergers.

We have had meetings with the Competition Bureau to discuss
these amendments. The meetings were constructive dialogues
aimed at putting a fence around the broad provisions of the
proposed merger guidelines. Similar consultations are planned as
well for the conspiracy provisions. We will put forward formal
comments on both the merger review guidelines and the
conspiracy provisions. While many of our members’ concerns
have been lessened by these consultations, it is important to note
that the underlying and broad changes to law remain and that
guidelines can be altered without parliamentary oversight. I will
turn to Mr. Addy to discuss the specifics of these provisions more
closely.

[Translation]

George Addy, Chair, Canadian Chamber of Commerce Board
Policy Committee: Unfortunately, Mr. Chair, my presentation is
only in English, but if you have any questions, I would be happy
to answer in either language.

[English]

Before getting into the specifics of the amendments that we find
troublesome, I would like to make a couple of remarks. The
Canadian Chamber of Commerce and all of us here fully support
the benefits that flow from competitive markets. No one is
challenging that. None of our remarks are directed at anyone at
the Competition Bureau. I have many friends there. My remarks
are focused more on what we should do from a public policy
perspective in administering our competition law in Canada, the
policy and the legal framework.

The law has changed and we will deal with it. Personally
speaking, some changes should not have been made, but it is now
the law and we will deal with it, as will our members. I will focus
today on ways to minimize the uncertainties that these changes in
the law have triggered and suggest ways to improve them. As
Ms. Aitken and Ms. George said, they have held round tables to
try to address some of these concerns with guidelines. Despite

Pour ce qui est des modifications a la Loi sur la concurrence, la
Chambre de commerce du Canada déplore le fait que le
gouvernement a inscrit des changements importants a la
loi-cadre dans le projet de loi C-10. Bien entendu, nous
appuyons vigoureusement le plan visant a remettre 1’économie
canadienne sur les rails, mais ces modifications auraient di faire
I’'objet d’une consultation et d’un examen rigoureux avant d’étre
adoptées, et non aprés coup. En ce qui concerne le fond, la
Chambre de commerce craint que ces modifications entrainent de
sérieuses conséquences non voulues pour les entreprises. Elles
pourraient créer un fardeau inutile et coliteux & un moment ou le
milieu des affaires se démeéne pour faire face a la récession la plus
grave depuis plusieurs générations. La Chambre de commerce est
particuliérement inquiete de deux dispositions clés : le complot et
les fusions.

Nous avons tenu des réunions avec le Bureau de la concurrence
afin de discuter de ces modifications. Les réunions ont donné lieu
a des dialogues constructifs qui nous ont permis de dresser une
cloture autour des dispositions générales contenues dans les lignes
directrices proposées sur les fusions. Des consultations semblables
sont également prévues pour les dispositions en matiére de
complot. Nous présenterons des observations officielles sur les
lignes directrices du processus d’examen des fusions et les
dispositions en matiére de complot. Méme si ces consultations
ont permis de dissiper bon nombre des préoccupations de nos
membres, il est important de noter que les changements généraux
sous-jacents apportés a la loi demeurent intacts et que les lignes
directrices peuvent étre modifiées, sans faire I'objet d’un examen
parlementaire. Je céde maintenant la parole a M. Addy qui
discutera de ces dispositions plus en détail.

[Frangais)

George Addy, président, Comité des politiques du conseil
d’administration de la Chambre du commerce du Canada :
Monsieur le président, malheureusement, mon exposé n’est
quen anglais. Toutefois, si vous avez des questions, je serai
heureux d’y répondre dans les deux langues.

[Traduction)

Avant d’entrer dans les détails des modifications que nous
jugeons inquiétantes, j’aimerais faire quelques observations. La
Chambre de commerce du Canada et tous les témoins ici présents
appuient entiérement les avantages qui découlent des marchés
concurrentiels. Personne ne les remet en question. Mes remarques
ne visent personne en particulier au Bureau de la concurrence. J’ai
beaucoup d’amis la-bas. Mes observations reposent davantage sur
ce que nous devrions faire, du point de vue de la politique
publique, pour administrer la Loi sur la concurrence du Canada,
ainsi que les politiques et le cadre juridique qui s’y rattachent.

La loi a été modifiée, et on doit se rendre a 1’évidence.
Personnellement, certains changements n’auraient pas di étre
apportés, mais ils font maintenant partie de la loi et nous devrons
composer avec cette réalité, tout comme nos membres. Je vais
m’attarder aujourd’hui sur les fagons de réduire au minimum les
incertitudes que soulévent les changements apportés a la loi, et je
vais proposer des moyens pour remédier a la situation. Comme
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that, there is a tremendous amount of uncertainty in the business
community, which is of concern to me as a board member of the
Canadian Chamber of Commerce and as a former official. Those
uncertainties do cost the economy. They are not costless.

What are our concerns? First, as identified by Ms. George, the
process adopted for the passage of the legislation did not allow
sufficient time to deal with the issues that we need to remedy now.

Second is the amount of discretion that is available to the
Competition Bureau and the exercise of that discretion when we
do not have an oversight mechanism in our system. Others
countries have such oversight but Canada does not, judicial or
otherwise. The concern on the accountability gap is that no
ongoing review or mechanism is in place to know how the
Competition Bureau is doing its job, how it deploys its resources,
how many cases it brings in, and what kinds of cases it focuses on.
We do not have that check and balance system in Canada. |
appreciate that it is likely outside the parameters of the mandate
of this committee, but I urge senators to think about that issue
and how we might address that significant gap. That sentiment is
shared by many of my colleagues, both in the profession and at
the Canadian Chamber of Commerce.

One eminent retired jurist, Sir Christopher Bellamy, judge of
both the Court of First Instance of the European Communities
and the U.K. Competition Appeal Tribunal, has a great deal of
background in this area. He summed it up succinctly when he said
that for competition law to develop, it needs to have a sound basis
in law and not just in administrative guidelines. In my view, the
Competition Bureau is, first and foremost, a law enforcement
agency, and mechanisms need to be developed to ensure that it is
doing its job. Many other law enforcement agencies have those
types of mechanisms, whether they are municipal police forces
with police commissions or the Canadian Security Intelligence
Service, CSIS, with its committees. We do not have that
institution in Canada, and it is something that should be
considered. Perhaps the committee could reflect on that in its
deliberations.

Dealing specifically with the provisions of the legislation, the
new conspiracy provisions, as you know and as explained by
Ms. Aitken, create a dual track. The investigation takes place,
and the commissioner can elect to bring a criminal case or, if she
would prefer, bring a civil case. Criminal cases are referred to the
Department of Justice, to the Director of Public Prosecutions,
and go to the criminal courts. Civil cases go to the Competition
Tribunal where, in effect, the bureau is the prosecutor.

Mmes Aitken et George 1’ont dit, des tables rondes ont été tenues
pour essayer de régler certaines des préoccupations relativement
aux lignes directrices. Malgré tout, le milieu d’affaires nage dans
I'incertitude, ce qui m’inquiéte en tant que membre du conseil de
la Chambre de commerce du Canada et en tant qu’ancien
fonctionnaire. Ces incertitudes s’avérent coliteuses pour
I’économie. Il ne faudrait pas croire qu’elles ne cotlitent rien.

Quelles sont nos préoccupations? Premiérement, comme
Mme George I’a dit, le processus adopté pour I’adoption du
projet de loi n’était pas assez long pour avoir le temps de régler les
questions, ce qui fait que nous devons les corriger maintenant.

Deuxiémement, c’est le degré de discrétion dont dispose le
Bureau de la concurrence et l’exercice de cette discrétion en
I’absence d’un mécanisme de surveillance dans notre systeme.
Contrairement aux autres pays, le Canada n’a pas de mécanisme
de surveillance sur le plan judiciaire ou autre. Il existe donc une
lacune en matiére de responsabilisation, ce qui est inquiétant
parce qu’on ne dispose pas d’examen continu ni de mécanisme
pour déterminer comment le Bureau de la concurrence fait son
travail, comment il déploie ses ressources, combien de cas il
présente et sur quels types de cas il se penche. Ce genre de systéme
n’existe pas au Canada. Je sais que cette question dépasse
probablement le mandat du comité, mais je recommande
fortement aux sénateurs d’y réfléchir et de voir comment nous
pouvons combler cette lacune importante. Ce sentiment est
partagé par bon nombre de mes collégues, tant dans la
profession qu’a la Chambre de commerce du Canada.

Sir Christopher Bellamy, un éminent juriste a la retraite, qui a
dé¢ja été juge du Tribunal de premiére instance des Communautés
européennes et du Tribunal d’appel de la concurrence du
Royaume-Uni, s’y connait dans ce domaine. Il a d’ailleurs
parfaitement résumé la situation : selon lui, pour que le droit de
la concurrence évolue, il doit étre ancré dans la loi et non pas
seulement dans des lignes directrices administratives. A mon avis,
le Bureau de la concurrence est d’abord et avant tout un
organisme d’application de la loi, et il faut élaborer des
mécanismes pour s’assurer qu’il accomplit son travail. Bon
nombre des autres organismes d’application de la loi utilisent
ces types de mécanismes, que ce soit les forces de police
municipales par I'intermédiaire des commissions de police ou le
Service canadien du renseignement de sécurité, le SCRS, par
I’entremise de ses comités. On ne trouve aucune institution de ce
genre au Canada, et c’est quelque chose qu’il faudrait envisager.
Le comité pourrait peut-étre en tenir compte dans ses
délibérations.

Je passe maintenant aux dispositions particuliéres de la loi.
Comme vous le savez et comme Mme Aitken I'a expliqué, les
nouvelles dispositions en matiére de complot créent une approche
a deux volets. Au terme d’une enquéte, la commissaire peut
choisir de présenter une affaire au criminel ou, si elle préfére, au
civil. Les affaires au criminel sont renvoyées au ministére de la
Justice, au directeur des poursuites pénales, et aboutissent aux
tribunaux criminels. Les affaires au civil, pour leur part, sont
renvoyées au Tribunal de la concurrence ou le bureau agit a titre
de partie poursuivante.
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In my view, these provisions, on both sides of that election,
could lead to unintended consequences, and those consequences
could have a detrimental effect both on business and on
consumers.

While undoubtedly no one likes hard-core cartels, the specifics
of these amendments are broader than were needed. I think the
new legislation will have a chilling effect on legitimate business
collaborations.

In my day job, I have had clients tell me they are contemplating
such and such an activity, and I explain there is a new law coming
in next March; there is a risk, albeit a low risk. We have guidelines
that are a bit unstable on this issue, so you have to be aware of the
risk.

In today’s environment, with respect to even a low risk — you
all know how exposed CEOs, officers and directors are at the
corporate level now — in today’s environment, they do not want
to take even a low risk, which is an unfortunate consequence of
these amendments.

As the interim commissioner mentioned, she has been working
to try to appease that concern with the draft guidelines. They are
helpful, but guidelines are not binding on the interim
commissioner, the next commissioner or the courts and, frankly,
they can be changed at any moment.

When we heard about the transition provision — because the
cartel provision does not come into effect until next March —
people today are looking at future collaborations. The one-year
grace period, as Ms. Aitken said, gives you a year to get your
house in order. That is telling you two things: first, that there are
deals today that are lawful that will be unlawful a year from now;
and second, that when planning affairs that will continue past
next March, you had better think of the future law as well today’s
law. There can be a future effect of chilling, in my view.

The other specific element of the provision is that there is no de
minimis exception at all. No matter the agreement, whether it is
between two competitors on price, two people with corner stores
saying they will fix the price of bread, it is a criminal offense
punishable by 14 years and $25 million in fines. There is no de
minimis quotient there at all. Frankly, that was one of the
rationales behind our effects test: we do not want people to be
worried about things that do not have a significant market
impact. The de minimis issue should be fixed.

With respect to the affiliates exemption, the law allows
agreements between affiliates. That is not unlawful, but the
definition of “affiliate” in the act is limited to corporate affiliates.
Fifty plus one per cent and you are affiliated. It excludes joint

Selon moi, les dispositions liées a ce qui vient avant et apres
cette décision pourraient avoir des conséquences non voulues, et
ces conséquences pourraient, a leur tour, nuire tant aux
commerces qu’aux consommateurs.

Certes, personne n’aime les cartels irréductibles, mais la portée
de ces modifications est plus vaste que nécessaire. Je pense que
cette nouvelle mesure législative découragera les collaborations
commerciales légitimes.

A mon travail, certains de mes clients me racontent qu’ils
envisagent d’entreprendre telle ou telle activité, et je leur explique
qu'une nouvelle loi comportant des risques, aussi minimes
soient-ils, entrera en vigueur en mars prochain. Je leur dis
¢galement qu’étant donné la nature quelque peu changeante des
lignes directrices relatives a cette question, ils doivent é&tre
conscients des risques.

De nos jours, méme s’il s’agit de légers risques — vous
connaissez tous les risques auxquels les PDG, les dirigeants et les
administrateurs sont exposés maintenant —, les clients préférent
ne pas en prendre et, malheureusement, ces modifications
entrainent des risques.

Comme la commissaire par intérim I’a mentionné, elle s’efforce
de calmer ces inquiétudes a I'aide de I’ébauche des lignes
directrices. Ses efforts sont méritoires, mais les lignes directrices
n’engagent en rien la commissaire par intérim, le prochain
commissaire ou les tribunaux et, honnétement, elles peuvent étre
modifiées a tout moment.

Depuis que les gens ont entendu parler de la disposition
transitoire — parce que la disposition relative aux cartels n’entre
pas en vigueur avant mars prochain —, ils examinent dés
maintenant leurs collaborations a venir. Comme Mme Aitken
I’a déclaré, le délai de grace d’un an vous donne le temps de mettre
de 'ordre dans vos affaires. Cette affirmation vous informe de
deux choses : d’abord, qu’il y a des transactions légales
aujourd’hui qui ne le seront plus dans un an, et ensuite que, si
vous planifiez des affaires qui se poursuivront aprés le mois de
mars prochain, vous feriez mieux de réfléchir aux répercussions de
la loi a venir en plus de celles de la loi actuelle. Selon moi, cela
pourrait contribuer a refroidir dans I’avenir les ardeurs
commerciales de bon nombre d’entreprises.

L’autre probléme que pose cette disposition, c’est qu’elle ne
comporte aucune dérogation de minimis. Peu importe I’entente,
qu’il s’agisse de deux concurrents qui s’entendent sur un prix ou
de deux magasins du coin qui décident de vendre leur pain au
méme prix, ¢’est une infraction criminelle punissable d’une peine
de 14 ans et d’une amende de 25 millions de dollars. Il n’y a aucun
facteur de minimis. Honnétement, c’est une des raisons qui nous a
poussés a procéder 4 un examen des effets : nous ne voulons pas
que les gens se préoccupent de choses qui n’ont pas de graves
répercussions sur le marché. La question de la dérogation de
minimis devrait étre réglée.

Pour ce qui est de la dérogation relative aux entreprises
affiliées, la loi leur permet de conclure des ententes. Ce n’est pas
illégal mais, selon la définition du mot « affiliée » donnée dans la
loi, seules les sociétés affiliées se rangent dans cette catégorie.



Public 89

14-5-2009

Banques et commerce

7:33

ventures and partnerships, as well as all sorts of other vehicles
that people are using legitimately and lawfully in the environment
today. That should be fixed as well.

You have heard today, and you will hear again tomorrow I am
sure, that part of the rationale here was to better align our model
with the U.S. There are a few points on that. First, on a number
count, I suggest there are more countries with non-criminal cartel
provisions than there are with criminal provisions.

In the European Union, as Senator Hervieux-Payette referred
to, cartels are not criminal. They are an administrative offense,
and they have secured billions of Euros in fines. It is not as if the
Europeans have been sitting on their hands because it is not
criminal.

If you want to align yourself with your major trading partners,
which one will you choose, the U.S. or the Europeans? Europe is
number two and U.S. is number one. If you want to align yourself
with the U.S., let us fully align ourselves with them.

The cartel provision in the U.S. is basically one line: Thou shall
not agree with your competition. Over decades, they developed
law, called the rule of reason, because the courts realized that
does not make sense. My de minimis example is an illustration.
They have developed a rule of reason. The idea that by having a
per se offense you are perfectly in line with the U.S. is not
accurate.

Second, if we align ourselves with the U.S., they have a
five-year limitation period. If the conduct is older than five years,
it is irrelevant and not subject to criminal prosecution. Canada
has no limitation period. In counselling and talking to other
lawyers for clients around the world, it is a big issue. If we want to
adjust and not be the outlier and focus on the U.S. as our model,
we should have a limitation period. Why not?

Regarding the civil conspiracy provision, as I said, the
commission can elect which track to go. Unfortunately, there is
no prohibition against re-electing until you launch proceedings.
The way the business works, parties are often in consultation with
the bureau long before either charges are laid or an application is
filed with the tribunal. Now you go into those discussions, and the
bureau will not have to tell you which way they want to proceed.
It is a bit strange from a process perspective.

Further, even if the commissioner elects one channel, if the
commissioner elects to proceed civilly, class-action civil plaintiffs
are not bound by that. You can resolve your issues with the

Vous et la société qui détient 51 p. 100 de vos actions Etes
affiliées. Cela exclut les coentreprises et les partenariats, ainsi que
tous les autres instruments que les gens utilisent aujourd’hui en
toute légitimité et légalite. Ce probléme devrait également étre
réglé.

On vous a dit aujourd’hui, et je suis certain qu’on vous le
répétera demain, qu’'une partiec de la motivation derricre cette
décision était de mieux harmoniser notre modele avec celui des
Etats-Unis. Jaimerais faire quelques observations a ce sujet.
D’abord, si on fait le compte, je soutiens que les pays qui
possedent des dispositions de nature non criminelle a 1’égard des
cartels sont plus nombreux que ceux dont les dispositions sont de
nature criminelle.

Comme le sénateur Hervieux-Payette I’a mentionné, les cartels
ne sont pas des infractions criminelles dans I’'Union européenne.
Ils constituent des infractions administratives qui ont permis de
recueillir des milliards d’euros en amendes. Ce n’est pas comme si
les Européens se tournaient les pouces parce qu’ils n’accusent pas
les entreprises d’infractions criminelles.

Si vous souhaitez harmoniser vos pratiques avec celles de vos
principaux partenaires commerciaux, lesquels choisirez-vous, les
Etats-Unis ou les Européens? Si vous choisissez les Etats-Unis,
permettez-nous au moins de suivre exactement ce qu’ils font.

Aux Etats-Unis, la disposition relative aux cartels tient
essentiellement en une ligne : tu ne t’entendras pas avec tes
concurrents. Au fil des décennies, ils ont élaboré une loi, appelée
la régle de raison, parce que les tribunaux se sont rendu compte
que cela n’avait aucun sens. Mon exemple de minimis 'illustre. Ils
ont congu une regle de la raison. Il est faux de dire qu’en accusant
automatiquement les entreprises d’une infraction, nos pratiques
coincident parfaitement avec celles des Etats-Unis.

Deuxiémement, si nous voulons faire comme les Américains,
nous devons nous rappeler que leur loi prévoit un délai de
prescription de cinq ans. Si la conduite remonte a plus de cinq
ans, elle est dépourvue de pertinence et ne fait pas I'objet de
poursuites criminelles. Le Canada n’a pas de délai de prescription.
Au cours de la prestation de nos services de consultation et de nos
discussions avec d’autres avocats de clients établis partout dans le
monde, nous nous sommes rendu compte que c’était un grave
probléme. Si nous voulons rectifier les choses, ne pas étre
marginaux et nous inspirer du modele américain, pourquoi
n’aurions-nous pas un délai de prescription?

Comme je I’ai dit, en ce qui concerne la disposition relative au
complot civil, la commission peut choisir la voie qu’elle désire
emprunter. Malheureusement, rien ne 'empéche de modifier sa
décision tant qu’elle n’a pas engagé des poursuites. Selon la fagon
dont les choses fonctionnent, les parties consultent souvent le
bureau bien avant que des accusations soient portées ou que la
demande soit déposée devant le tribunal. Maintenant, lorsque
vous entamerez ces discussions, le bureau ne sera pas tenu de vous
révéler la fagon dont il procédera. Cela est un peu déroutant du
point de vue de la procédure.

De plus, méme si la commissaire choisit d’engager des
poursuites civiles, les demandeurs des recours collectifs au civil
ne sont pas liés par cette décision. Donc, vous pouvez résoudre
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commissioner and have whatever remedy the tribunal deems
appropriate, but you can still be subject to class-action civil
litigation complaints by the class-action bar, and I think that
should be fixed as well. If the commissioner makes an election, it
should apply to everyone, both in the proceedings the bureau
launches and off-shoot proceedings in the civil courts.

With respect to the merger amendments process, I think you
are probably well aware of our concerns, apart from the process
one. These information requests can be made unilaterally. Again,
no judicial oversight or judicial approval is required to issue the
second requests. The notion that somehow this will accelerate and
provide certainty to the merger process I take exception to.

You have heard about the initial 30-day clock, when there is a
request in that period, and the second 30-day clock. At the end of
that 30-day clock, there is no statutory requirement for the
commissioner to do anything. She does not have to make a
decision. The guidelines say she will, but she has a year. She can
sit on her hands and tell you to close at your own risk and we
have a year to decide whether we want to challenge your
transaction. That is a problem. If we go down this road, have the
clock stopped. That should be fixed.

Again, if we are aligning ourselves with the U.S., we will live
with it. Frankly, for the legal community, it is a stimulus bill.
With respect to the average cost of compliance, the American Bar
Association did a study two years ago on the average cost of
complying with second requests, and it is $5 million a pop, in case
any of you want to get into this business. When we hear it is four
or six, that is $20 million or $30 million right away. That cost can
be put on the business community without judicial oversight.

Last — I know we are short on time — I would like to put in a
plug for another part of Bill C-10 that is outside your mandate. It
deals with the Investment Canada Act. It had good news and bad
news. The good news is they have increased the threshold, which
now is the scope so that you focus only on big deals. The bad
news, in our view, is the national security amendments. You may
ask why, since national security is a good thing. However, it is not
defined; there is no limitation period; and there is no financial
threshold to be passed before it applies. If you are foreign and you
buy 5 per cent of a company, you could be at risk in that.

vos problémes avec la commissaire et recevoir la mesure que le
tribunal juge appropriée, mais vous pourriez tout de méme faire
I’objet de recours collectifs au civil déposés par le barreau, et je
pense que ce probléme devrait également étre régle. Si la
commissaire prend une décision, elle devrait s’appliquer tant
aux poursuites engagées par le bureau qu’aux procédures
intentées au civil qui en découlent.

En ce qui concerne le processus de modification des fusions, je
pense que vous étes probablement déja au courant de nos
préoccupations, mis a part celles liées au processus d’examen. Les
demandes d’information peuvent étre présentées unilatéralement.
Encore une fois, on peut présenter une deuxiéme demande
d’information sans qu’un contréle judiciaire soit exercé ou qu'’il
soit nécessaire d’obtenir une approbation judiciaire. Je m’éléve
contre I'idée que, d’une maniére ou d’une autre, ces dispositions
accéléreront le processus d’examen des fusions et amélioreront sa
prévisibilité.

Vous avez entendu parler du premier délai d’attente de 30 jours
ainsi que du second délai d’attente de 30 jours lorsque la
commissaire demande un supplément d’information pendant la
premiére période. A la fin de ces délais d’attente, selon la loi, la
commissaire n’est pas obligée de faire quoi que ce soit. Elle n’a
pas besoin de prendre de décision. Les lignes directrices stipulent
qu’elle le fera, mais elle a un an pour le faire. Elle peut se tourner
les pouces et vous dire que, si vous concluez la transaction, vous le
faites a vos propres risques et qu’elle a un an pour la remettre en
cause. Cela est également un probléme qu’on devrait régler. Si
nous nous engageons dans cette voie, le délai d’attente devrait étre
interrompu.

Encore une fois, si nous suivons ce que les Américains font,
nous devrons nous accommoder des résultats. Honnétement, ces
modifications sont un véritable plan de relance pour le secteur
juridique. En ce qui concerne le prix moyen qu’il en colite pour
donner suite a une deuxiéme demande d’information, I’American
Bar Association a mené une étude la-dessus il y a deux ans et a
conclu que le cott s’éléve a cing millions de dollars par fusion. Je
vous le mentionne au cas ou vous voudriez vous lancer dans ce
domaine. Donc, lorsqu’on entend parler de quatre ou six fusions,
cela représente immédiatement des dépenses de I'ordre de 20 ou
30 millions de dollars. Ce colt peut €tre imposé au secteur des
affaires sans controle judiciaire.

Enfin — je sais que nous sommes a court de temps —,
J’aimerais colmater une autre section du projet de loi C-10 qui ne
fait pas partie de votre mandat. Elle porte sur la Loi sur
Investissement Canada. Il y a de bonnes nouvelles et de mauvaises
nouvelles. La bonne nouvelle, c’est qu’ils ont augmenté le seuil et
cette nouvelle portée vous permet maintenant de vous concentrer
sur les transactions d’envergure. Les mauvaises nouvelles, a notre
avis, ce sont les modifications relatives a la sécurité nationale.
Vous vous demandez peut-étre pourquoi il s’agit de mauvaises
nouvelles puisque la sécurité nationale est une bonne chose.
Malheureusement, elles ne sont pas définies, il n’y a pas de délai
de prescription et il n’y a pas de seuil financier a franchir avant
quelles s’appliquent. Si vous €tes étranger et que vous achetez
5 p. 100 des actions d’une entreprise, ces modifications pourraient
vous faire courir certains risques.
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I can tell you from my practice that that is creating concern in
the investment community. In my mind, that is not encouraging
investment in Canada. It is outside your topic area, but I thought
given the opportunity, I would share that with you.

Peter Woolford, Vice-President, Policy Development and
Research, Retail Council of Canada: Thank you to the Senate
committee for agreeing to hear us this afternoon. I see in my notes
I had a couple of remarks to introduce the Retail Council of
Canada to the committee, but after the last month, it is probably
superfluous.

We are in a somewhat different position than many other
business representatives that may appear before you. As
Ms. Aitken, the interim commissioner, mentioned this
afternoon, in many sectors and many parts of act —

The Chair: Excuse me. I do not mean to interrupt you, but do
you have a statement?

Mr. Woolford: 1 provided a statement, a set of talking points
for the translators; that is all. I do not have a formal submission.

The Chair: Fine.

Mr. Woolford: I apologize. Let me start anew. In many sectors,
the concern of the government and the focus of its amendments
with respect to competition are driven by the small size of the
Canadian marketplace and, as a result, the risk that there may be
insufficient competition. In retail, the amendments that are of
concern to us and were the focus of the bureau are the reverse.
They are concerned that there is too much competition and that
those animal spirits that retailers are so famous for will get out of
control at times and lead to negative results. As a result, the
changes that I am concerned about are those that flow out of such
a highly competitive market rather than one that is too small and
cozy. You have to adjust your headset when you look at the act as
a retailer.

[Translation]

My presentation will touch on three things. First, I will discuss
the role of the new fines in the bureau’s investigations. Second, |
will draw to the committee’s attention an expert opinion on the
constitutionality of those fines. And third, T will discuss the
implications for price maintenance.

[English]

Let me address each of those in turn. First, there is the role of
the administrative monetary penalties, the fines. I was pleased
that either the interim commissioner or Ms. Downie called them
fines. They are fines, not administrative penalties. When they were
introduced in Bill C-19 some four years ago, we were opposed to
them vigorously. That concern remains amongst the retail trade
today. First, we believe that they are disproportionate to the

Je peux vous dire que, d’aprés ce que j'ai observé dans ma
pratique, ces modifications inquictent les investisseurs. A mon
sens, cela n’incite pas les gens a investir au Canada. Je sais que ce
n’est pas le sujet qui vous occupe aujourd’hui, mais j’ai pensé que,
si j’en avais 1’occasion, je vous ferais part de mes observations a ce
sujet.

Peter Woolford, vice-président, Elaboration des politiques et
recherche, Conseil canadien du commerce de détail : Je remercie les
membres du comité sénatorial de nous avoir invités a comparaitre
devant eux aujourd’hui. Je vois dans mes notes que j’avais préparé
quelques remarques pour présenter le Conseil canadien du
commerce de détail au comité, mais aprés le mois dernier c’est
probablement inutile.

Notre situation est quelque peu différente de celle de bon
nombre de représentants commerciaux qui comparaitront
peut-étre devant vous. Comme Mme Aitken, la commissaire par
intérim, I’a mentionné cet aprés-midi, dans de nombreux secteurs
et de nombreuses parties de la loi...

Le président : Excusez-moi. Je ne souhaite pas vous
interrompre, mais avez-vous une déclaration?

M. Woolford : J’ai fourni une déclaration, une série de points
de discussion, a 'intention des traducteurs et c’est tout. Je n’ai pas
un exposé officiel.

Le président : C’est bien.

M. Woolford : Je suis désolé. Permettez-moi de recommencer a
zéro. Dans de nombreux secteurs, la préoccupation du
gouvernement et I’objectif de ses modifications en ce qui a trait
a la concurrence sont motivés par la petite taille du marché
canadien et, donc, par le risque que le nombre de concurrents y
soit peut-€tre insuffisant. Dans le secteur du détail, les
modifications qui nous préoccupent et sur lesquelles le bureau a
mis ’accent sont diamétralement opposées. Elles se préoccupent
qu’il y ait trop de concurrence et que le coté impitoyable des
détaillants qui les a rendus célébres dépasse de temps en temps les
bornes et engendre des résultats négatifs. Par conséquent, les
modifications qui m’inquiétent découlent d’un marché hautement
concurrentiel plutot que d’un marché trop petit et trop commode.
Vous devez ajuster vos lunettes lorsque vous examinez la loi en
tant que détaillant.

[Frangais]

Dans ma présentation, je toucherai trois questions. Je traiterai
du role des nouvelles amendes dans les enquétes du bureau.
Deuxiémement, j’attirerai I'attention du comité sur une expertise
touchant la constitutionnalité de telles amendes. Enfin, je parlerai
des implications relativement au maintien des prix.

[Traduction)

Permettez-moi de les aborder une a la fois. D’abord, il y a le
role des sanctions administratives pécuniaires, les amendes. Je suis
content que la commissaire par intérim et Mme Downie leur aient
donné le nom d’amendes parce que c’est ce qu’elles sont, et non
pas des sanctions administratives. Lorsqu’elles ont été mises en
vigueur dans le cadre du projet de loi C-19 il y a quatre ans de
cela, nous nous sommes prononcés contre elles avec véhémence.
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offences that they are being levied against; and second, we are
concerned with the potential impact these offences could have on
the bureau’s practices as they are doing an investigation of
misleading practices inside the retail trade. Let me explain.

Our members were already unhappy with the way bureau
officers used their existing powers to induce retailers to cop a plea
in the form of a consent agreement and to drive up the fine. The
best example — and Mr. Addy referred to this in passing — is the
commissioner’s wide discretion in whether she will proceed by the
civil track or by the criminal track when she is investigating a
retailer. This flexibility allows officers to work the company and
to induce the company to agree to cop a plea, as I said, in the
interests of both getting this over and done with and avoiding
much more serious charges against company officers and against
the company itself.

Adding to that potential for criminal charges against the
company or its officers, the threat of enormous potential fines and
restitution gives the bureau even more tools than they had before
to lever out of the company the result they want. Our argument
would simply be that we unbalanced that relationship between the
law enforcement agency that is investigating activities and the
party being investigated.

I will now change gears a bit and stress that we have a very
good working relationship with the bureau. We have worked with
them over the years in terms of developing guidelines and best
practices and encouraging the trade to comply with those.
Recently, we worked with them closely on matters such as
rebates and on the labelling of textiles. That has led to better
results for the trade and for the bureau.

The emphasis in this area has been on enhancing compliance
through the use of guidelines, best practices and consultation with
the responsible players inside the marketplace, with a view to
getting to something that makes sense in that marketplace and
can be administrated and respects the law as the bureau sees it.

We continue to believe that for the great majority of retail
marketplace issues that is the best way to go. That is the most
effective way, rather than using prosecution and fines. It is
particularly unfortunate that the new law is signalling a different
approach. When you reach for large hammers like multi-million
dollar fines, you are sending a signal that you are much more
interested in prosecuting and levying large fines than in working
with the trade to correct it through compliance enhancement.

Cette préoccupation existe toujours aujourd’hui au sein du
commerce de détail. D’abord, nous croyons que ces amendes
sont disproportionnées par rapport aux infractions qui les
entrainent. Ensuite, nous sommes préoccupés par l'incidence
potentielle que ces infractions pourraient avoir sur les actions du
bureau lorsqu’il enquéte sur les pratiques trompeuses du
commerce de détail. Permettez-moi de vous expliquer de quoi il
s’agit.

Nos membres sont déja insatisfaits de la fagon dont les agents
du bureau utilisent leurs pouvoirs actuels pour inciter les
détaillants a plaider coupables au moyen d’un accord
consensuel, et faire augmenter le montant de I’amende. Le
meilleur exemple de cela — et M. Addy I’a mentionné en
passant — est le vaste pouvoir discrétionnaire dont dispose la
commissaire pour choisir d’engager soit des poursuites civiles, soit
des poursuites criminelles lorsqu’elle enquéte sur un détaillant.
Cette souplesse permet aux agents de manipuler ’entreprise et de
I'inciter a plaider coupable, comme je I’ai dit, pour en finir une
fois pour toutes et éviter que des accusations encore plus graves
soient portées contre les dirigeants de ’entreprise et I’entreprise
elle-méme.

Outre le pouvoir de porter des accusations criminelles contre
I’entreprise et ses dirigeants, le bureau peut faire peser sur eux la
menace d’énormes amendes et d'un dédommagement, ce qui lui
fournit un arsenal d’outils encore plus grand qu’avant pour
soutirer a Dentreprise le résultat escompté. Nous sommes
simplement d’avis qu’il faudrait rééquilibrer la relation qui
existe entre I'organisme d’application de la loi qui méne les
enquétes et les parties qui en font 1’objet.

Je vais maintenant changer un peu d’optique et insister sur le
fait que nous entretenons une excellente relation avec le bureau.
Au fil des années, nous avons collaboré avec eux afin d’élaborer
des lignes directrices et des pratiques exemplaires, et d’encourager
les commergants a les respecter. Récemment, nous avons travaillé
étroitement avec eux sur des questions telles que les remises et
I’étiquetage des textiles. Cette collaboration a engendré de
meilleurs résultats tant pour les commergants que pour le bureau.

Jusqu’a maintenant, nous avons cherché a faire appliquer la loi
en publiant des lignes directrices, en favorisant les pratiques
exemplaires et en consultant les principaux intervenants du
marché, pour que le tout ait un certain sens en contexte, soit
gérable et respecte la loi selon l'interprétation que le bureau en
fait.

Nous demeurons convaincus que, pour la grande majorité des
problémes touchant la vente au détail, c’est la bonne fagon de
faire. C’est beaucoup plus efficace, en tout cas, que les poursuites
judiciaires et les amendes. C’est donc particuliérement
malheureux que la nouvelle loi prenne une nouvelle direction. Si
vous sortez vos gros canons et que vous imposez des amendes de
plusieurs millions de dollars, vous dites aux gens que vous étes
beaucoup plus intéress¢ a les poursuivre en justice et a leur
imposer des amendes qu’a compter sur la collaboration des
acteurs du marché pour mieux faire appliquer la loi.



Public 93

14-5-2009

Banques et commerce

7:37

Let me touch briefly on the constitutionality issues. I would
simply remind senators that when Bill C-19 was introduced, the
Retail Council of Canada asked Peter Hogg, who is possibly the
pre-eminent legal expert on the Constitution of Canada, to
prepare an opinion on administrative monetary penalties for the
particular changes that were contained in Bill C-19. Mr. Hogg
concluded that the administrative monetary penalties would
violate several provisions of the Charter of Rights and
Freedoms and would not be reasonably justifiable because they
do not provide for normal criminal process protections for those
subject to the penalties. The administrative monetary penalties
now passed into law are not dissimilar to those in Bill C-19, as I
think was referred to earlier, and we suspect that they may not
withstand a court challenge.

The final item is resale price maintenance. The retail market
itself is a pretty noisy, bare-knuckle place. That high degree of
competitiveness serves the value-focused Canadian consumer
well. They are well-served by a noisy, vigorous marketplace where
retailers are shouting out their best offers to the customer all the
time. The changes now allow suppliers greater latitude to enforce
minimum prices. We believe this will restrict competition and
drive up retail prices to the final consumer. This is not theoretical;
this is not “‘what if.”” This is happening today.

The Retail Council of Canada has already heard from some of
our members who are fighting their suppliers now about their
efforts to force prices higher on the products that they carry. If I
carry a national brand product as a retailer, some of those
companies today are being pressured by their supplier to put in
place minimum prices for particular products, driving up the price
of that particular good in the marketplace. It will not affect
competition in that there are lots of options out there for the
consumer, but it will push the price up for some products.

Our understanding is that this change was introduced partly as
a result of some U.S. court decisions. On the other hand, we are
seeing that in the United States today, several U.S. states are in
the process of passing laws to protect consumers against this kind
of pressure from suppliers now that retailers no longer can
prevent this increase in price.

Those are my opening remarks. I would now be glad to answer
any questions.

The Chair: Thank you very much, Mr. Woolford. Before I turn
to our first questioner, I wish to ask Mr. Addy about the
magnitude of the fines. For people watching and listening, is it
your argument that the amount in the act of the fine is too large in

Permettez-moi d’aborder briévement I’aspect constitutionnel
de la question. Je tiens simplement a rappeler aux membres du
comité que, lorsque le projet de loi C-19 a été présenté, le Conseil
canadien du commerce de détail a demandé a Peter Hogg, I’'un des
plus éminents experts sur la Constitution canadienne, de donner
son avis sur les sanctions administratives pécuniaires
associées aux changements bien précis que proposait le projet
de loi C-19. M. Hogg a conclu que ces sanctions
contreviendraient a plusieurs dispositions de la Charte
canadienne des droits et libertés sans pour autant étre
raisonnablement justifiables, parce que les personnes ou
organismes a qui I’on imposerait ces sanctions ne bénéficieraient
pas des protections habituellement associées au processus pénal.
Les sanctions administratives pécuniaires maintenant inscrites
dans la loi ne sont pas sans rappeler celles qui figuraient dans le
projet de loi C-19, comme on I’a d’ailleurs fait remarquer plus tot,
et nous sommes d’avis qu’elles ne résisteraient probablement pas a
une éventuelle contestation judiciaire.

Reste maintenant la question du prix imposé. Le marché de
vente au détail n’est pas toujours de tout repos. La compétition y
est féroce, ce qui est tout a ’avantage du consommateur canadien,
qui accorde beaucoup d’importance a la valeur. Il est en effet
entouré de détaillants qui rivalisent d’ingéniosité et de créativité
pour lui faire connaitre leurs meilleures offres. De par les
modifications apportées, les fournisseurs peuvent maintenant
fixer un prix minimum plus facilement. Selon nous, c’est la
concurrence qui pourrait en souffrir, tandis que le prix de vente
final risque d’augmenter. Et je ne suis pas en train de vous
énoncer une théorie : c’est exactement ce qui se passe, en ce
moment, sur le marché.

Certains de nos membres se sont déja plaints au Conseil
canadien de commerce de détail du fait qu’ils doivent se débattre
avec leurs fournisseurs, qui veulent les forcer a augmenter leurs
prix. Prenons I'exemple d’un détaillant qui vend un produit de
marque nationale. Il subit la pression de son fournisseur, qui veut
que son produit se vende a un prix minimum. Le prix du produit
monte donc par le fait méme. D’accord, la concurrence n’en
souffrira pas directement, car le consommateur a encore
I’embarras du choix, mais il n’en demeure pas moins que le prix
de certains produits va augmenter.

Nous croyons comprendre que cette modification tire en partie
sa source de certaines décisions des tribunaux américains.
Pourtant, plusieurs Etats des Etats-Unis sont sur le point
d’adopter des lois qui protégent les consommateurs contre ce
type de pression de la part des fournisseurs, maintenant que les
détaillants ne peuvent plus rien faire contre ce type
d’augmentation.

C’est ce qui conclut mon exposé¢ préliminaire. Je répondrai
maintenant a vos questions avec plaisir.

Le président : Merci beaucoup, monsieur Woolford. Avant de
passer a notre premicre série de questions, j’aimerais demander a
M. Addy ce qu’il pense du montant des amendes. Pour le bénéfice
des gens dans 'auditoire, &tes-vous aussi d’avis que le montant
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all cases or some cases, or that there is no de minimis? You might
explain what that means.

Mr. Addy: It is not the fine level. I am comfortable with the
fine level. If you go to the record of what the bureau has accepted
by way of plea, it is important to understand that there have been
very few contested prosecutions by the bureau in over a decade.
All the numbers you see in the reports are usually as a result of
people pleading guilty. Recently, we had some in Quebec for a
domestic cartel, but the bulk of the hundreds of millions of dollars
that have been yielded in fines have come from pleas in Canada
for the Canadian wedge of a global conspiracy. The parties are
basically saying, “We want to settle this thing around the world.
We will settle it with Canada.” That is one thing to understand.

The issue I have is that there is no effect test to the legislation,
and there is no de minimis. There is nothing that says, “If the
commerce that was affected was under $1 million, it is irrelevant
for prosecution purposes.” There is nothing like that. I can give
you an extreme example of two corner store people agreeing on
the price of bread. All they have to do is agree; they do not even
have to sell one loaf of bread at that fixed price.

The Chair: In which case, they agree. They are convicted or
they plead guilty, and the fine is what?

Mr. Addy: Who knows? These are hard-core cartels that we
keep hearing about.

The Chair: It is a maximum, is it not?

Mr. Addy: Yes; $25 million. Those individuals will now have a
criminal record and will not be able to travel to the U.S. They will
be on the border watch. Criminal offences are serious. If you look
at the pleas recently in Quebec, where people have accepted one
year of house arrest, when you read those orders, this is not
chicken soup we are talking about. You are walking around with
an ankle bracelet; you cannot leave home, except in certain hours;
you cannot use cellphones. It is drastic. My concern is we have
this hammer and there is no control over the use of the hammer.

Senator Moore: I want to hear a bit more. Mr. Addy, you
mentioned and repeated a number of times that there are no time
limitations on the time that the board takes or may take to
investigate, to prosecute. It could take years. Is the statute of
limitations not binding on the bureau?

des amendes prévu dans la loi est trop ¢levé, en général ou dans
certains cas en particulier, ou qu’il n’y a au contraire aucune
disposition de minimis? Expliquez-nous, s’il vous plait.

M. Addy : Ce n’est pas le niveau des amendes qui pose
probléme. Le montant des amendes me convient tout a fait. Si
I’on regarde le nombre de causes que le bureau a plaidées, force
nous est de constater que, de toutes les poursuites intentées par le
bureau depuis plus de 10 ans, trés peu ont été contestées. Les
chiffres que vous voyez dans les rapports, c’est habituellement
parce que les gens plaident coupables. Ce n’est pas toujours le cas,
c’est vrai, et je songe par exemple a ’entente intérieure que nous
avons mise au jour au Québec encore tout récemment, mais sur les
centaines de millions de dollars qui ont alors été imposés en
amendes, une bonne partie portait en fait sur le volet canadien
d’une affaire dont les ramifications s’étendaient a 1’échelle
planétaire. En fait, le message des parties était le suivant :
« Nous voulons clore le dossier partout dans le monde, alors nous
avons décidé de régler avec le Canada. » C’est une premiére chose.

Ce qui me chicote, c’est qu’il n’y a pas de critéres tenant
compte des effets de la loi, et qu’il n’y a pas non plus de
disposition de minimis. Il n’y a rien qui nous dise : « Si la somme
en jeu est inférieure a un million de dollars, rien ne sert d’intenter
des poursuites. » Il n’y a rien du genre. Je peux vous donner un
exemple extréme, celui de deux épiciers qui s’entendent entre eux
sur le prix du pain. Il suffit qu’ils se soient entendus, et rien
d’autre; il n’est pas nécessaire qu’un seul pain n’ait ét¢ vendu au
prix fixé.

Le président : Mais ils sont de connivence. Qu’ils soient
condamnés ou qu’ils plaident coupables, a quel montant
s’élévera 'amende?

M. Addy : Qui sait? C’est le type d’entente injustifiable dont
nous entendons toujours parler.

Le président : Il y a tout de méme un maximum, non?

M. Addy : Oui : 25 millions de dollars. Les deux épiciers en
question auront un casier judiciaire et ne pourront plus se rendre
aux Etats-Unis. Leur nom sera inscrit dans le registre de
surveillance frontaliere. On ne blague pas avec les infractions
criminelles. Prenons les plaidoyers qui ont été enregistrés
derniérement au Québec. Certaines personnes ont accepté un an
de détention a domicile. Je vous invite a lire ces décisions, et vous
verrez que ce n’est pas de la petite biére. Les personnes
condamnées se promeénent avec un bracelet électronique a la
cheville, et elles ne peuvent pas quitter leur domicile, sauf a
certaines heures fixes. Elles ne peuvent pas utiliser de téléphone
cellulaire. C’est du sérieux. Ce qui m’inquicte, pour reprendre la
métaphore des canons, ¢’est que nous avons en main un trés gros
canon, mais rien pour le controéler.

Le sénateur Moore : J’aimerais savoir autre chose : monsieur
Addy, vous avez dit a plusieurs reprises qu’il n’y avait aucune
prescription quant au temps que pouvait prendre le comité pour
faire enquéte sur un dossier ou pour intenter des poursuites. Il
faut parfois des années. La loi générale de prescription ne
s’applique-t-elle pas au bureau?
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Mr. Addy: For a conspiracy in Canada, there is no statute of
limitations. You are exposed forever. In the U.S, it is five years; in
some countries, it is seven. Most of the countries that have cartel
laws have limitations periods; we do not.

Senator Moore: I have not looked at the statute of limitations,
but does it say in there that prosecuting for cartels is accepted?

Mr. Addy: No, but the statute of limitations usually applies to
civil matters, not indictable criminal matters.

Senator Moore: No end in this instance?

Mr. Addy: Correct; but the U.S., which we are trying to mirror
here, does.

Senator Moore: Five years.
Mr. Addy: Correct.

Senator Hervieux-Payette: Does it mean in civil law that there
would be a prescription?

[Translation)

Mr. Addy: No, Senator, there is no prescription.

Senator Hervieux-Payette: Is that what the statute of
limitations means?

Mr. Addy: In the United States, if the illegal activity had
occurred more than six years ago, no criminal charges would have
been possible. That is not the case in Canada. I see it every day in
my practice; Americans are scratching their heads wondering how
come there is no prescription on that in Canada.

[English]

Senator Moore: You mentioned, by way of example, something
about affiliates or joint partnerships to companies who get
together to do a certain project. Will that now be subject to
prosecution?

Mr. Addy: It would be, yes. My point is that we have
recognized in the law that if you are affiliated, you cannot
conspire with yourself. However, how that is articulated is in a
corporate environment only, so it is 50 plus 1 per cent of voting
shares.

If you decide to affiliate via partnership, you are still exposed
to criminal prosecution. If you decide to affiliate by joint venture,
you are still exposed to the risk of criminal prosecution.

I am saying in today’s market, where people are doing these
other types of tools for very legitimate reasons — whether tax
planning or whatever the reason is — they run a risk that
corporate affiliates do not. I do not understand the rationale for
that.

Senator Moore: Neither do 1.

M. Addy : Pour les complots en sol canadien, il n’y a aucune
prescription qui tienne. Les coupables peuvent toujours étre
poursuivis. Aux Etats-Unis, la prescription est fixée & cinq ans;
dans d’autres pays, elle est de sept ans. La plupart des pays qui
ont des lois contre les pratiques cartellaires sont assujettis a des
périodes de prescription. Pas nous.

Le sénateur Moore : Je n’ai pas étudié en détail la législation
sur la prescription, mais est-ce qu'on y dit quelque part que les
poursuites pour collusion sont acceptées?

M. Addy : Non, mais la prescription s’applique généralement
au civil, et non au criminel.

Le sénateur Moore : Il n’y a donc pas de délai dans le cas qui
nous intéresse?

M. Addy : C’est exact. Mais c’est le cas aux Etats-Unis, et je
vous rappellerai que nous tentons justement de nous inspirer de ce
qui se fait la-bas.

Le sénateur Moore : Cing ans.
M. Addy : C’est exact.

Le sénateur Hervieux-Payette : Est-ce a dire que s’il s’agissait
d’une affaire civile, il y aurait prescription?

[Frangais]

M. Addy : Non, il n’y a pas de prescription, madame le
sénateur.

Le sénateur Hervieux-Payette : Est-ce que c’est cela que veut
dire « the statute of limitation »?

M. Addy : Aux Etats-Unis, si Iactivité illégale a eu lieu il y a
plus de six ans, il n’y a pas d’accusation criminelle possible du
tout. Ce n’est pas le cas au Canada. Je le vois dans ma pratique
tous les jours; les Américains se grattent la téte et se demandent
comment il se fait qu’il n’y a pas de prescription au Canada
la-dessus.

[Traduction)

Le sénateur Moore : Vous avez donné ’exemple de sociétés
affiliées ou de coassociés d’une entreprise qui s’allient le temps
d’un projet. Ce type de pratique peut-il maintenant mener a des
poursuites judiciaires?

M. Addy : En principe, oui. En fait, la loi reconnait que si vous
étes affilié, vous ne pouvez pas comploter avec vous-méme. Ce
raisonnement ne vaut cependant que pour les sociétés; il faut donc
détenir 50 p. 100 des actions avec droit de vote plus 1.

Si vous décidez de vous affilier par voie de partenariat, vous
vous exposez tout de méme a des poursuites criminelles. Méme
chose si vous vous affiliez par voie de coentreprise.

Vous savez, dans le marché d’aujourd’hui, les gens ont recours
a ces autres types d’outils pour des motifs tout a fait légitimes, par
exemple pour des raisons de planification fiscale. Pourtant, ce
faisant, ils s’exposent a des conséquences dont les sociétés affiliées
sont a ’abri. Je ne comprends pas.

Le sénateur Moore : Moi non plus.
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Senator Ringuette: In the earlier presentation from the bureau,
there was a lot of emphasis regarding the time to build a case for
prosecution and that this revised legislation would remove the
study or the provision of justifying the economic impact. Have
you looked into that?

Mr. Addy: The short answer to your question is yes. I have
been in this trade for 30 years, so I have come across it often, from
all sides of the fence.

On the issue of the preparation, they link that to the lack of
success in contested prosecutions, and I take issue with that. The
last unsuccessful prosecution involved taxis in St. John’s, as |
recall, and it was dismissed at preliminary. It was not because the
effects test was there. The judge, in his decision, said he did not
believe the Crown’s witness. It was a credibility issue, not a legal
test issue.

In my view, losses are okay, because the law is vague and the
loss will help clarify the law. In one of the cases I lost during my
tenure, they disagreed when we said the market for freight is this,
and the judge said no, it includes trucking and trains, et cetera.

Fine; that is not the test. That is not the effects test, in my view.
That is a question of a legitimate difference of opinion by the
judiciary, who are supposed to be deciding these cases, about the
evidence that was led. You have got me going on a rant now, but
you can tell I feel passionate about the issue.

The lack of success in contested cases, in my view, has not been
attributable to the effects test.

Senator Ringuette: What about the time? They were specifically
talking about the time period that they needed to build the case.
She gave an example of three years to build a case because of this
request about the economic impact.

Mr. Addy: Colour me skeptical on that one. One issue that
relates to that is how the bureau allocates resources. I am told
from people within the bureau that for a period of time the public
policy and legislative affairs branch had a bigger budget than the
criminal branch. That is what gets me wound up, if I can use that
term, about the lack of an oversight issue.

They are very good people in all the branches and there may be
some good policy work and market studies to do. That is all well
and good; but who is looking at how those resources are used that
Canadians are giving to the agency to enforce competition law,
which we all want? Who is looking at that issue?

Le sénateur Ringuette : L’exposé préliminaire du bureau
mettait beaucoup I’accent sur le temps qu’il fallait pour monter
un dossier menant a des poursuites et sur le fait que la loi révisée
supprimait la disposition obligeant a en justifier les répercussions
¢économiques. Vous étes-vous penché sur la question?

M. Addy : Je vous répondrai simplement : oui. Je suis dans le
métier depuis une trentaine d’années, alors c’est un argument que
j’ai souvent entendu, de tous les cotés.

En ce qui concerne la préparation, beaucoup disent que, s’il y
aussi peu de poursuites qui sont contestées avec succes, c’est parce
que la préparation est déficiente. Je ne suis pas d’accord. La
derniére poursuite qui n’a pas abouti mettait en cause des
entreprises de taxi a St. John’s et, si mon souvenir est exact,
laffaire est tombée pendant 'enquéte préliminaire. Ce n’est pas
l’effet de 1a loi qui était en cause. Dans sa décision, le juge a dit ne
pas croire le témoin de la Couronne. C’était donc une question de
crédibilité, et non de droit.

A mon avis, c’est une bonne chose que I'on perde un certain
nombre de causes, parce que la loi est vague et que les causes
perdues nous aident a la rendre plus précise. Dans I’'une des causes
que j’ai perdues pendant mon mandat, nous avons donné une
certaine définition du marché du fret, mais le juge n’était pas
d’accord et a affirmé que, contrairement d& ce que nous
prétendions, le fret englobait aussi le transport par camion, par
train, et cetera.

A mon avis, ce n’est pas le critére relatif aux effets de la loi qui
a été appliqué. Il s’agit d’une divergence légitime d’opinion avec
les juges, qui doivent aprés tout rendre leur décision d’aprés la
preuve qu’on leur présente. Mais bon, je m’arréte ici car, comme
vous pouvez le constater, c’est un sujet qui me passionne, et je
pourrais en parler des heures sans m’arréter.

Tout cela pour dire que, a mon avis, s’il y a eu si peu de causes
contestées avec succes, ce n’est pas a cause du critére des effets de
la loi.

Le sénateur Ringuette : Est-ce que c’est une question de temps,
alors? Tout a I’heure, un témoin nous a parlé du temps requis
pour monter un dossier. Dans un cas, il lui a méme fallu trois ans,
parce qu’elle a da en évaluer les répercussions économiques.

M. Addy : Je dois dire que je suis un peu sceptique. Le
probléme réside aussi dans la maniére dont le bureau affecte ses
ressources. Selon ce qu’ont dit certaines personnes qui travaillent
au bureau, le budget de la Direction générale des politiques
publiques et des affaires 1égislatives a longtemps été plus élevé que
celui de la Direction générale des affaires criminelles. C’est le
genre de choses qui me fait sortir de mes gonds, et qui illustrent
bien le manque de surveillance.

Il y a des gens trés compétents qui travaillent dans les
directions générales, peu importe lesquelles, et je ne doute pas
que le travail stratégique et les études de marché aient leur place.
Je ne remets rien de tout cela en question, mais qui s’interroge sur
la maniere dont le bureau utilise ses ressources? Ressources, je le
rappelle, que les Canadiens confient a I'organisation pour qu’elle
fasse appliquer les lois sur la concurrence, ce a quoi personne
n’oserait s’opposer, j'imagine. Qui remplit ce role?
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Senator Day: I will start with Mr. Woolford. You talked about
having an opinion from Peter Hogg with respect to administrative
monetary penalties.

Mr. Woolford: That is correct.

Senator Day: The administrative monetary penalties, which are
increased in this legislation, were in Bill C-19 four years ago. Is
that what you said?

Mr. Woolford: Yes, it was.

Senator Day: That died on the Order Paper, as we have heard
recently. Did you express a concern about that?

Mr. Woolford: Yes, we did at that time.

Senator Day: Notwithstanding that consultation, it is still
there; is that correct?

Mr. Woolford: Yes. At the time the hearings were held, we
introduced that in front of the House of Commons and put that
on the public record. I would be glad to provide a copy to the
committee in the two official languages.

Senator Day: If you could do that, give it to our clerk and she
can circulate it to all of us.

Mr. Woolford: Perhaps it would be useful for you to have the
commissioner’s response to our concerns. Ms. Scott appeared
shortly after we did and gave her response, so you may want to
ask the bureau for her response. I will make sure you get our
comments.

Senator Day: Thank you very much for that. Do you share the
view of the Canadian Chamber of Commerce that it would have
been preferable to have consultation before the legislation was
introduced or passed?

Mr. Woolford: Yes, we do.
Senator Day: I want to switch to Ms. George and Mr. Addy.

First, Mr. Addy, your comments with respect to the
Investment Canada portions of Bill C-10 were welcome. There
is an awful lot in Bill C-10. This committee is being asked to deal
with one part, Part 12 of 15 parts, but there are others of us here,
and all of this will be discussed in the Senate as a whole. Your
comments were helpful and I have made notes on those.

The other point I wanted to clarify was the one on oversight
that you talked about. You said there is a lot of discretion with no
oversight. You also talked about no ongoing review.

Could you tell us, in other jurisdictions, would this be divided
between something — you mentioned CSIS and the Security
Intelligence Review Committee, SIRC, which is an independent

Le sénateur Day: Ma premiére question s’adresse a
M. Woolford. Vous dites avoir sollicité 1’avis juridique de Peter
Hogg sur les sanctions administratives pécuniaires.

M. Woolford : C’est exact.

Le sénateur Day : Ces sanctions, que la loi a 1’é¢tude fait
augmenter, se trouvaient déja dans le projet de loi C-19 il y a
quatre ans. C’est bien ce que vous avez affirmé?

M. Woolford : C’est exact.

Le sénateur Day : Ce projet de loi est mort au Feuilleton,
comme nous le disions tout a I’heure. Aviez-vous alors exprimé
vos réserves?

M. Woolford : Absolument.

Le sénateur Day : Malgré tout, les sanctions administratives
pécuniaires se trouvent toujours dans la loi; c’est exact?

M. Woolford : Oui. A I’époque ou les audiences ont eu lieu,
nous avons présenté nos réserves a la Chambre des communes et
les avons rendues publiques. J’en remettrai volontiers une copie
aux membres du comité, dans les deux langues officielles.

Le sénateur Day : Oui, s’il vous plait. Remettez-les a notre
greffiére, qui nous les distribuera.

M. Woolford : Je crois qu’il serait utile que vous preniez aussi
connaissance de la réponse de la commissaire. Mme Scott a
comparu peu de temps apreés nous pour donner la réponse du
bureau, alors je vous suggére de vous adresser a ses collaborateurs
pour obtenir une copie de sa déclaration. De mon coté, je
m’engage a vous faire parvenir nos commentaires.

Le sénateur Day : Je vous remercie. Etes-vous du méme avis
que la Chambre de commerce du Canada, et croyez-vous aussi
qu’il aurait mieux valu tenir des consultations avant que la loi soit
présentée ou adoptée?

M. Woolford : C’est aussi notre avis.

Le sénateur Day : Mes prochaines questions s’adressent a
Mme George et a M. Addy.

Vous, monsieur Addy : je dois dire que vos commentaires
concernant les portions du projet de loi C-10 qui portaient sur
Investissement Canada étaient les bienvenus, et Dieu sait qu’il y
en avait beaucoup. Le comité doit se pencher sur 'une des parties
du projet de loi C-10, c’est-a-dire sur la partie 12 sur un total de
15, mais sachez que nous ne sommes pas le seul comité a ’ceuvre,
et que toutes les parties du projet de loi seront étudi¢es par le
Sénat a un moment ou un autre. Vos commentaires nous ont été
des plus utiles, et j’en prends bonne note.

Jaimerais également avoir des précisions sur ce que vous avez
dit a propos de la surveillance. Vous avez dit qu’il y avait
beaucoup de pouvoirs discrétionnaires, mais peu de surveillance.
Vous avez également dit qu’il n’y avait pas de suivi en continu.

Jaimerais savoir, par rapport a ce qui se fait ailleurs, est-ce que
cette responsabilité serait ici partagée entre plusieurs instances —
vous avez parlé du SCRS et du Comité de surveillance des
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review body, an oversight body — or would this be a
parliamentary oversight group? Can you share examples from
other jurisdictions for types of oversight?

Mr. Addy: For instance, the U.S. officials have to appear
before Senate committees annually. I am not familiar enough with
it to know how much detail they go into in reviewing, how the
resources were allocated and how the priorities were established
by the agency.

I do not know what the right model is. With the amount of
discretion expanded by these amendments, I am increasingly
concerned. I do not know whether that concern is a function of
age, mellowing or getting crustier. I have been a lawyer, been at
the agency, been in business and then I came back to law, so I am
concerned about the economic costs associated with the exercise
of discretion in a law enforcement agency like the Competition
Bureau, where no one is looking over their shoulder. I do not
know what the model is today but when I was there, I would
dialogue annually only with the deputy minister of the
department on the budget. After that, it was all up to me and I
could do what I wanted. Yes, I liked it when I was there; I am the
first to admit that. Having grown older, and hopefully wiser, I see
an accountability gap.

Senator Day: Do you share the concern that bringing in this
legislation at a time of serious economic downturn and a possible
chill in business as part of a stimulus package to get the economy
going is poorly timed? Do you believe that such stimulus will be
achieved with this legislation?

Ms. George: As you mentioned, the budget bill had many
components to it. While the broad purpose of the budget was
stimulus, some components slipped in might be considered
housekeeping elements that the government would have had
difficulty putting in through the normal process. This would be
one of them.

Senator Day: Absolutely.

[Translation]

Senator Hervieux-Payette: I do not think that a few questions
in French would be ill-advised.

In English, we often talk about “guidelines” and refer to
consultation on the guidelines. In French, we say “directives.” It
seemed that having a role that can change depending on who the
administrator is is not at all useful.

activités de renseignements de sécurité, qui est un organisme
indépendant de surveillance — ou est-ce qu’elle serait confiée a un
groupe de surveillance parlementaire? Pouvez-vous nous donner
des exemples de ce qui se fait ailleurs?

M. Addy : Par exemple, les fonctionnaires du gouvernement
américain doivent comparaitre chaque année devant divers
comités du Sénat. Je ne connais pas assez bien le processus
pour savoir jusqu'ou va cet examen, ni la maniére dont les
ressources sont affectées ou dont I'organisme établit les priorités.

Je n’ai pas la prétention de pouvoir vous dire quel modéele il
faudrait suivre. Sauf qu’a voir I’étendue des pouvoirs
discrétionnaires découlant des modifications, je suis de plus en
plus inquiet. Peut-étre est-ce parce que je me fais vieux, que je
ramollis ou au contraire que je m’endurcis. J’ai été avocat, j’ai
travaillé au bureau, j’ai été en affaires puis je suis revenu au droit,
alors je m’inquicte des colits économiques associés a I’exercice de
pouvoirs discrétionnaires dans un organisme d’application de la
loi comme le Bureau de la concurrence, ou les personnes qui les
exercent ne sont surveillées par personne d’autre. Je n’ai aucune
idée de la maniere dont les choses fonctionnent aujourd’hui, mais
lorsque j’étais au bureau, je rendais compte de mon budget une
fois par année au sous-ministre, et seulement a lui. Aprés cela,
J’avais carte blanche et je pouvais faire ce que je voulais. Bien str
que c’est une fagon de faire qui me plaisait, je suis le premier a
I’admettre. Mais maintenant que j’ai grandi en age, et aussi en
sagesse, du moins je I’espére, elle me semble poser probléme du
point de vue de la responsabilisation.

Le sénateur Day : Estimez-vous aussi que le moment était mal
choisi pour adopter cette loi, alors que nous traversons une grave
crise économique et que nous connaitrons possiblement un
ralentissement des activités commerciales, et alors méme qu’elle
devait faire partie d’un train de mesures visant a stimuler
I’économie? Selon vous, est-ce que la loi réussira oui ou non a
stimuler 1’économie?

Mme George : Comme vous I’avez dit vous-méme, le projet de
loi sur le budget comptait de nombreuses parties. Méme si, dans
I’ensemble, le budget visait a stimuler 1’économie, certains
¢léments d’ordre administratif, que le gouvernement aurait eu
du mal a faire passer en temps normal, ont peut-étre pu s’y glisser.
Je crois que nous en avons ici un bon exemple.

Le sénateur Day : Tout a fait d’accord.

[Frangais]

Le sénateur Hervieux-Payette : Je pense que quelques questions
en frangais ne sont pas malavisées.

On a utilisé souvent le mot « guidelines «, la « consultation sur
les guidelines ». En frangais on dit « les directives «. On semblait
penser que c’était nécessairement pour avoir un role qui faisait
que cela pouvait changer selon la personne qui administrait et que
cela ne clarifiait rien.
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I am speaking as a lawmaker, on behalf of those who pass laws.
The regulations committee is examining the regulations to ensure
they are consistent with the act. Guidelines come after regulations
and are often regulations in disguise.

I would like to hear your opinion on that because guidelines,
whether they come from the Office of the Superintendent of
Financial Institutions or not, are usually pretty important
building blocks. And when acts are enforced, guidelines are
applied to the letter; they are very specific.

I would argue that they are more binding than not. I would like
to know what advice you would give the government on this
matter, which I believe can go even farther than the act.

Mr. Addy: That is why I suggested creating an administrative
council that could provide a kind of oversight. That oversight
could be carried out annually by your committee, by other
parliamentary committees or by other institutions.

You asked whether consultations were held on all aspects of
the act, and the answer is no. In terms of the changes to merger
measures and to new powers for the issuing of information
requests, the suggestion was raised and included in the report
prepared by Mr. Wilson and his colleagues. The idea was not put
to debate, however, and I would even say that it was not
submitted to the panel during the hearings.

The first time the public heard about the idea was when it
appeared in the final report. I recognize that consultations were
held on the changes to the conspiracy provision, and, as
Mr. Woolford mentioned, it was the subject of much debate,
but no consensus was reached.

The guidelines are in no way binding upon the bureau. And
that is why I think we need to develop a review mechanism to
determine whether the guidelines were respected or not.

As for the merger measure, I would like to know how many
second requests were made and how much the measure cost? That
is the kind of issue we should consider at some point. I leave it to
you to find an appropriate forum for that.

[English)

Senator Hervieux-Payette: Mr. Woolford, you have a legal
opinion. Could you share it with us? It might help us to
understand the full scope of this bill.

[Translation)

Mr. Woolford: As I told Senator Day, I am very happy to do
that for you.

Senator Hervieux-Payette: The clerk will be pleased to receive
it. I have no other questions.

Je parle en tant que législateur, au nom de ceux qui adoptent la
loi. Au sein du Comité de la réglementation, on révise la
réglementation afin qu’elle soit en accord avec la loi. Et les
directives arrivent apres la réglementation et souvent ce sont des
réglements déguisés.

Jaimerais connaitre vos opinions a ce sujet parce que les
manuels de directives, qu’ils proviennent du Bureau de
I'inspecteur des institutions financiéres ou autres, sont
généralement des briques assez importantes. Et lors de
I’administration de lois, la directive est appliquée a la lettre, elle
est trés specifique.

Je serais plutdt d’avis que c’est plus contraignant que ce soit
moins contraignant. J’aimerais savoir comment vous conseilleriez
le gouvernement sur cette question qui, & mon avis, peut aller
encore plus loin que la loi ?

M. Addy : C’est pourquoi j’ai suggéré la création d’un conseil
administratif qui puisse faire un genre de surveillance. Cette
surveillance pourrait se faire annuellement par votre comité, par
d’autres comités parlementaires ou par d’autres institutions.

Vous avez demandé s’il y a eu des consultations sur tous les
¢léments de la loi et la réponse a votre question ¢’est non. Quand
on parle des changements apportés aux mesures de fusionnement
et aux nouveaux pouvoirs d’émission d’une demande
d’information, cette suggestion a été soulevée et incluse dans le
rapport de M. Wilson et ses collégues. Mais I'idée n’a pas fait
I’objet de débats. Je dirais méme que 'idée n’a pas été déposée
devant le panel pendant les audiences.

La premiere fois que le public a pris connaissance de cette idée,
c’est quand elle est sortie dans le rapport final. J’admets qu’il y a
eu des consultations sur les changements a la Loi sur le complot,
et comme M. Woolford I’a mentionng, il y a eu beaucoup de
débats la-dessus et il n’y a pas de consensus.

En ce qui concerne les lignes directrices, elles ne lient pas le
bureau d’aucune fagon. Et, & mon avis, c¢’est pour cela qu’on doit
développer un mécanisme de vérification a savoir si les lignes
directrices ont été suivies.

En ce qui concerne la mesure des fusionnements, j’aimerais
savoir combien de «second requests « ont été soumises et combien
a couté cette mesure? C’est le genre de question qu’on devrait
trancher a un moment donné. Je vous laisse le soin de trouver le
bon forum pour le faire.

[Traduction]

Le sénateur Hervieux-Payette : Monsieur Woolford, vous avez
émis un avis juridique. Pouvez-vous nous en communiquer la
teneur? Vous pourriez ainsi nous aider a bien comprendre la
portée véritable du projet de loi.

[Frangais]

M. Woolford : Comme je I’ai dit au sénateur Day, il me fait
grand plaisir de le faire pour vous.

Le sénateur Hervieux-Payette : Madame le greffier le recevra
avec plaisir. Je n’ai pas d’autres questions.
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The Chair: We are dealing with a law, and we all have to obey
the law. I understand that you have concerns. Mr. Addy, you
suggested that we consider recommending the establishment of an
oversight mechanism or institution. [ am concerned about that for
a couple of reasons. First, it takes time; and second, it is another
layer of bureaucracy and expense.

Can you think of an existing institution that could play that
role? Is there another mechanism that you or we could
recommend? For example, perhaps in one or two years the
Competition Bureau and representatives such as yourselves could
come together to assess how the law has affected you in that
period.

Mr. Addy: I do not know what the perfect tool would be. My
concern is that we do not have a tool, whether it would be this
committee advising people that you will invite the commissioner
back next year and ask her to explain what happened with respect
to the various issues. That might be useful and would be a start.
Whether it is a perfect mechanism, I do not know, but we do not
do that now.

The Chair: We will not let perfection destroy good. If it could
be useful, we might consider it.

Senator Harb: I have a comment based on the presentations by
the Canadian Chamber of Commerce, the Canadian Bar
Association, and the Canadian Real Estate Association.

I am beginning to feel that because this subject matter was
referred to the Senate Banking Committee for study, perhaps we
should not rush it back. We should ensure that tangible and
legitimate amendments to it are proposed. To that extent, the
challenge of the Canadian Chamber of Commerce and other
agencies and organizations is to bring forward suggested
amendments so that we can take them to the full Senate and
respond to the will of the people. Both the Canadian Real Estate
Association and the Canadian Chamber of Commerce raised the
same point. For example, two real estate agents who make
referrals are perceived to be criminals under the act. I recommend
that we consider amendments suggested by these organizations.

The Chair: I remind senators that we have a deadline of
June 11. We will hear from witnesses at the meeting tomorrow,
which Senator Hervieux-Payette will have the pleasure of
chairing.

I thank the witnesses for their appearance this afternoon.

(The committee adjourned.)

Le président : Il ne faut pas oublier que nous parlons ici d’une
loi, et que tout le monde doit se conformer a la loi. Vous avez des
réserves, et je le comprends. Monsieur Addy, vous avez suggéré
que l’on recommande la création d’un mécanisme ou d’une
institution de surveillance. Je ne suis pas convaincu, et je
m’explique. D’abord, ce type de processus prend beaucoup de
temps; ensuite, on ne ferait qu’ajouter une autre couche a la
bureaucratie et une autre série de dépenses.

N’y a-t-il pas déja une institution qui pourrait jouer ce role? Y
a-t-il un autre mécanisme que vous pourriez ou que nous
pourrions recommander? Par exemple, est-ce que, dans un an
ou deux, le Bureau de la concurrence et divers représentants du
milieu, comme vous, ne pourriez pas vous rassembler et évaluer
les répercussions qu’a eues la loi pendant cette période?

M. Addy : Je ne sais pas & quoi pourrait ressembler I'outil
parfait. Je m’inquiéte seulement du fait que nous n’avons pas
d’outil du tout. Est-ce que votre comité ne pourrait pas annoncer
qu’il va se réunir de nouveau dans un an pour demander a la
commissaire de faire le point sur les différents enjeux abordés? Ce
serait déja un bon départ. Je ne sais pas s’il s’agirait du mécanisme
parfait, mais pour le moment, on ne fait rien d’autre.

Le président : Soyez sans crainte, nous ne laisserons pas le
mieux €tre 'ennemi du bien. Si nous pouvons étre utiles & quelque
chose, nous verrons ce que nous pouvons faire.

Le sénateur Harb : Mon commentaire fait suite aux exposés de
la Chambre de commerce du Canada, de I’Association du Barreau
canadien et de I’Association canadienne de 'immeuble.

Je commence a croire que, comme la question a été renvoyée au
Comité sénatorial des banques, peut-étre devrions-nous prendre le
temps qu’il faut pour I’é¢tudier a fond. Nous devrions prendre le
temps de nous assurer que les amendements qui sont proposés
sont concrets et légitimes. Dans cette optique, le défi de la
Chambre de commerce du Canada et des autres organismes
consistera a proposer des amendements que nous pourrons
présenter a notre tour au Sénat et pour donner suite a la
volonté de la population. L’Association canadienne de
I'immeuble et la Chambre de commerce du Canada ont soulevé
le méme point et donné le méme exemple. Ainsi, aux termes de la
loi, deux agents immobiliers qui se donneraient I'un I'autre en
référence seraient considérés comme des criminels. Je
recommande que nous étudiions les amendements proposés par
ces organismes.

Le président : Je rappelle au comité que nous avons seulement
jusqu’au 11 juin. Nous entendrons d’autres témoins lors de la
séance de demain, que le sénateur Hervieux-Payette aura le plaisir
de preésider.

Je remercie les témoins d’avoir comparu cet aprés-midi.

(La séance est levée.)
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OTTAWA, Thursday, May 14, 2009

The Standing Senate Committee on Banking, Trade and
Commerce met this day at 10:30 a.m. to examine those elements
dealing with the Competition Act (Part 12) contained in
Bill C-10, the Budget Implementation Act, 2009.

Senator Céline Hervieux-Payette (Deputy Chair) in the chair.

[Translation]

The Vice-Chair: The Standing Senate Committee on Banking,
Trade and Commerce is examining those elements dealing with
the Competition Act contained in Bill C-10, the Budget
Implementation Act, 2009. The committee has a mandate to
examine the changes to the Competition Act arising from
Bill C-10 as of March 12, 2009, the very same day on which the
Governor General gave the bill Royal Assent.

[English]

Among other things, Bill C-10 changed the Competition Act to
include new information disclosure requirements for large
mergers, an expanded definition of bid-rigging and amended
penalty provisions that are expected to increase consumer
protection from misleading advertising and deceptive marketing
practices.

[Translation]

I am pleased to welcome today representatives of the Canadian
Bar Association to discuss the changes to the Competition Act.

[English]

John D. Bodrug, Chair, National Competition Law Section;
Paul Collins, Vice-Chair, Enforcement, National Competition
Law Section; Janet Bolton, Chair, Legislation and Competition
Policy Committee, National Competition Law Section; and Omar
Wakil, Chair, Mergers Committee, National Competition Law
Section.

[Translation]

Kindly proceed with your presentations.

[English)

John D. Bodrug, Chair, National Competition Law Section,
Canadian Bar Association: Thank you. We appreciate the
opportunity to appear before the committee today in relation to
the study of the Competition Act. I do not think I need to give
this committee too much background on the Canadian Bar
Association, CBA; however, the National Competition Law
Section is one of the most active sections in the CBA. We have
about 1,500 members.

OTTAWA, le jeudi 14 mai 2009

Le Comité sénatorial permanent des banques et du Commerce
se réunit aujourd’hui a 10 h 30 pour étudier les ¢léments
concernant la Loi sur la concurrence (Partie 12) contenu dans le
projet de loi C-10, Loi d’exécution du budget de 2009.

Le sénateur Céline Hervieux-Payette (vice-présidente) occupe le
fauteuil.

[Frangais]

La vice-présidente : Le Comité sénatorial permanent des
banques et du commerce se penche sur les éléments concernant
la Loi sur la concurrence contenu dans le projet de loi C-10, Loi
d’exécution du Budget de 2009. Le comité a été autorisé a étudier
les changements a la Loi sur la concurrence instauré par le projet
de loi C-10, le 12 mars 2009, la journée méme ou la gouverneure
générale lui a accordé la sanction royale.

[Traduction]

Entre autres choses, le projet de loi C-10 a modifié la Loi sur la
concurrence en y ajoutant de nouvelles exigences en matiére de
divulgation de renseignements pour les grandes fusions, en
¢largissant la définition du trucage d’offres et en modifiant des
dispositions relatives aux pénalités dans le but d’accroitre la
protection des consommateurs contre la publicité mensongere et
les pratiques de commercialisation trompeuses.

[Frangais]

Pour discuter des changements a la Loi sur la concurrence, il
me fait plaisir d’accueillir aujourd’hui de 1’Association du Barreau
canadien.

[Traduction)

John D. Bodrug, président, Section nationale du droit de la
concurrence; Paul Collins, vice-président, Section nationale du
droit de la concurrence; Janet Bolton, présidente, comité de la
législation et des politiques, Section nationale du droit de la
concurrence; et Omar Wakil, président, comité de fusion, Section
nationale du droit de la concurrence.

[Frangais]

Je vous invite a procéder a vos présentations.

[Traduction)

John D. Bodrug, président, Section nationale du droit de la
concurrence, Association du Barreau canadien : Je vous remercie.
Nous apprécions I’occasion qui nous est donnée de comparaitre
devant le comité aujourd’hui dans le cadre de I'¢tude de la Loi sur
la concurrence. Je ne pense pas avoir besoin d’exposer
longuement au comité les antécédents de 1’Association du
Barreau canadien, ’ABC, cependant, la Section nationale du
droit de la concurrence est I'une des sections de '’ABC les plus
actives. Nous avons 1 500 membres.
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I wanted to thank the Senate and commend the committee on
its further study of the Competition Act amendments contained in
Bill C-10. The amendments are far-reaching and will affect many
Canadian businesses, both large and small.

We have submitted some fairly extensive written comments, so
we will try to keep our initial comments brief.

The National Competition Law Section supported some of the
amendments to the Competition Act in Bill C-10; we expressed
reservations about others and opposed some. In our limited time
today, we do not intend to cry over spilled milk or try to revisit
the basic principles underlying the amendments that were passed
with Bill C-10. We would like to focus on two areas where we
believe that additional amendments would assist in both achieving
the intended goals of Bill C-10 with respect to the Competition
Act and provide some needed certainty for Canadian businesses.

Mr. Collins and Mr. Wakil will talk about some aspects
of merger review. Ms. Bolton and I will discuss the new
section 45 offence for agreements among competitors and some
proposed amendments that we think would help to relieve some
of the significant uncertainty created by the new law.

Turning first to the criminal offence for agreements among
competitors, one of the key elements of the amendments package
was to repeal the existing offence for agreements that unduly
lessen competition and replace it with a new per se offence — per
se as a legal term — an offence making it illegal for competitors to
agree to fix price, fix or limit production or allocate markets,
regardless of whether there is any adverse effect on competition.
The prohibition applies equally to large and small firms, even
small businesses that could not possibly have any impact on
market prices.

There is a defence in the new section 45, and that
section comes into effect next March. There will be a defence
for agreements that are ancillary to and reasonably necessary for
a larger or separate agreement that in itself does not violate the
section. However, it remains to be seen how the courts will
interpret this defence.

Last Friday, Competition Bureau Canada released
draft guidelines on how the bureau will apply the new
section 45 offence, as well as how they will apply new
provisions relating to non-criminal routes to challenging
agreements among competitors. We commend the bureau for
these efforts. While the guidelines are not binding on the bureau,
we believe that the bureau’s guidelines will provide Canadian
businesses with a significant degree of certainty about when the
bureau will pursue criminal charges and seek to put people in jail.

Je tenais a remercier le Sénat et le féliciter d’avoir entrepris
cette étude approfondie des modifications de la Loi sur la
concurrence que renferme le projet de loi C-10. Ces modifications
ont une profonde portée et toucheront bien des entreprises
canadiennes, petites et grandes.

Nous avons soumis d’assez longs commentaires par écrit, alors
nous nous efforcerons d’abréger nos observations préliminaires.

La Section nationale du droit de la concurrence a appuyé
certaines des modifications a la Loi sur la concurrence que
renferme le projet de loi C-10; nous avons exprimé des réserves
relativement a d’autres et nous sommes opposés a d’autres encore.
Dans le peu de temps que nous avons aujourd’hui, nous n’avons
aucune intention de pleurer sur les pots cassés ni d’essayer de
revenir sur les principes fondamentaux sur lesquels s’appuient les
modifications qui ont été adoptées avec le projet de loi C-10.
Nous voudrions nous concentrer sur deux aspects ou nous
pensons que des modifications additionnelles non seulement
contribueraient a I’atteinte des objectifs que vise le projet
de loi C-10 relativement a la Loi de la concurrence, mais aussi
comporteraient un certain degré de certitude dont ont besoin les
entreprises canadiennes.

MM. Collins et Wakil parleront de certains éléments de
I’examen des fusions. Mme Bolton et moi-méme discuterons de
la nouvelle infraction, a I’article 45, relativement aux ententes
entre concurrents et de certaines modifications proposées qui,
selon nous, contribueraient a atténuer en partie ’énorme malaise
que suscite la nouvelle loi.

Parlons d’abord de I'infraction criminelle constituée par les
ententes entre compétiteurs. L’un des principaux ¢léments de la
série de modifications visait a abroger I'infraction actuelle pour
les ententes qui limitent la concurrence et la remplacer par une
nouvelle infraction per se — en termes juridiques — selon laquelle
il est illégal pour les compétiteurs de convenir de fixer un prix, de
fixer ou limiter la production ou d’octroyer des marchés, que cela
ait ou non un effet défavorable sur la concurrence. L’interdiction
s’applique également aux petites et aux grandes entreprises, méme
aux petites entreprises qui ne pourraient avoir la moindre
incidence sur les prix du marché.

Un motif de défense est prévu dans le nouvel article 45, lequel
doit entrer en vigueur en mars prochain. Il y aura un motif de
défense pour les ententes qui sont accessoires a une entente plus
importante ou distincte, et qui sont raisonnablement nécessaires,
lesquelles ententes ne sont pas en infraction avec Iarticle.
Cependant, il reste a voir comment les tribunaux interpréteront
ce motif de défense.

Vendredi dernier, le Bureau de la concurrence au Canada a
diffusé une ébauche de lignes directrices sur la maniére dont le
bureau appliquera le nouvel article 45, ainsi que les nouvelles
dispositions relatives aux moyens non criminels de remettre en
cause des ententes entre concurrents. Nous félicitons le bureau
pour ses efforts. Bien que les lignes directrices n’aient pas force
exécutoire pour le bureau, nous estimons qu’elles apporteront aux
entreprises canadiennes une importante mesure de certitude quant
aux situations dans lesquelles le bureau intentera des poursuites
criminelles dans le but d’obtenir des peines d’emprisonnement.
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In particular, the draft guidelines clearly indicate that the
bureau will pursue criminally only agreements that are so likely to
harm competition and to have no pro-competitive benefits that
they are deserving of prosecution without a detailed inquiry into
their actual competitive effects.

The problem, in our view, is that the actual words of the new
section 45 are capable of a much broader interpretation, and the
draft guidelines do not attempt to define the outer limits of that
prohibition. Even if they did, they are not binding on a court. The
draft guidelines do not fully address the uncertainty of the
business community about how the courts may interpret the new
section 45, for example in civil actions, including class actions.
We are seeing an increasing trend toward more litigation in
Canada in class actions in the competition law context.

The violations of this new provision expose parties to actions
for damages, potentially injunctions and parties seeking to avoid
contracts on the basis of illegality, in addition to any risk of
criminal exposure.

I will now turn it over to Ms. Bolton to talk about a few
specific examples of the types of agreements that we think have
uncertain legal status under the new law and some of the
exemptions that we think might be helpful in addressing this.

[Translation]

Janet Bolton, Chair, Legislation and Competition Policy
Committee, National Competition Law Section, Canadian Bar
Association: I am pleased to be here today.

[English)

Let me first say that the CBA is entirely supportive of a legal
regime that ensures that parties to hard-core cartels, price fixing
and other agreements will be brought to justice. The amendments
in Bill C-10 will make it easier for the government to prosecute
cartels, and we believe that is a very positive development.
However, we are concerned that the law will bring into it certain
non-harmful agreements between competitors, including small
businesses, at a time when our economy can least afford it.

As Mr. Bodrug has indicated, the CBA’s concern arises from
the language of the statute itself. The language is extremely broad,
and it is not clear that the ancillary defence would be available in
all instances to protect legitimate business arrangements.

For example, the new criminal prohibition captures any
agreement between competitors to control or fix the price of a
product. As you probably know, it is very common for small
businesses to band together into buying groups in order to

Le projet de lignes directrices indique clairement en particulier
que le bureau n’intentera de poursuites criminelles que lorsque les
ententes seront si susceptibles de défavoriser la concurrence et de
ne présenter aucun avantage pour elle qu’elles justifieraient une
poursuite sans enquéte approfondie sur leur incidence réelle sur la
concurrence.

Le probléme, a notre avis, c’est que le libellé actuel du nouvel
article 45 pourrait donner lieu a une interprétation beaucoup plus
¢largie et le projet de lignes directrices ne cherche pas a définir les
limites extérieures de cette interdiction. Méme si elles le faisaient,
ces lignes directrices n’ont aucune force exécutoire devant un
tribunal. Elles n’é¢liminent pas tout a fait I'incertitude qui pése
dans le milieu des affaires relativement a l'interprétation que
pourraient faire les tribunaux du nouvel article 45, par exemple
dans des poursuites civiles, y compris les poursuites collectives.
Nous constatons une tendance a la hausse du nombre de
poursuites collectives au Canada dans le contexte du droit de la
concurrence.

Les infractions a cette nouvelle disposition exposent les parties
a des actions en dommages-intéréts, potentiellement a des
injonctions et a ce que des parties cherchent a éviter les contrats
pour motif d’illégalité, outre le risque d’exposition a des
poursuites au criminel.

Je vais maintenant laisser la parole a Mme Bolton, qui donnera
quelques exemples des types d’ententes dont, selon nous, le statut
légal pourrait étre rendu incertain par la nouvelle loi et certaines
des exemptions qui, & notre avis, pourraient contribuer a corriger
cela.

[Frangais]

Janet Bolton, présidente, Comité de la législation et des
politiques, Section nationale du droit de la concurrence,
Association du Barreau canadien : Il me fait plaisir d’étre ici
aujourd’hui.

[Traduction]

Permettez-moi de dire tout d’abord que I’ABC appuie
pleinement le régime juridique qui permet de porter devant la
justice les complices d’activités purement collusoires, de fixation
des prix et d’autres ententes du genre. Les modifications au projet
de loi C-10 faciliteront pour le gouvernement I’adoption de
sanctions contre les ententes injustifiables, et pour nous, c’est trés
positif. Cependant, nous nous inquiétons que la loi favorise
certains accords inoffensifs entre compétiteurs, y compris des
petites entreprises, a une époque ou notre économie peut le moins
se le permettre.

Comme le disait M. Bodrug, les craintes de ’ABC découlent
du libellé de 1a loi elle-méme. Ce libellé est extrémement vaste, et il
n’est pas clair que la défense accessoire pourrait étre invoquée
dans tous les cas pour protéger les ententes commerciales
parfaitement légitimes.

Par exemple, la nouvelle interdiction criminelle vise tout accord
entre concurrents pour contrdler ou fixer le prix d’un produit.
Comme vous le savez probablement, il est trés courant que les
petites entreprises fassent front commun et forment des
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negotiate favourable terms and volume discounts with suppliers.
This is really the only way that mom-and-pop type businesses are
able to remain cost competitive with larger players.

However, a buying-group agreement is an agreement between
competitors, and the agreement is directed at controlling the price
of a product. While the bureau has indicated in its guidelines that
it does not believe that section 45 extends to buying agreements,
this is not clear from the language of the statute, and, ultimately,
it will fall to the courts to determine this matter.

It is also not clear that the ancillary defence would apply in
these circumstances because the very purpose of setting up a
buying group is to control prices, and it may thus be alleged that
the pricing arrangements are non-ancillary to a broader
agreement.

A further category of agreements that may raise issues are
agreements between a principal and an agent. I understand that
the Canadian Real Estate Association has written to the
committee to talk about principal-agent circumstances in the
real estate industry that may raise issues. [ will not get into that
here, but I urge you to read their letter. We have given you
examples of problematic agreements in our written materials. I
will not go through them because I would like to focus on how we
can remedy the situation.

The CBA is proposing that the uncertainty created by the new
section 45 offence be resolved through further amendments to the
Competition Act that would exempt certain types of agreements
from the new criminal provision. I stress that these exemptions
would only be for agreements clearly not intended to be caught by
section 45.

Let me now highlight a few of the exemptions from our
materials. First, we propose a principal-agent exemption to
address the situation highlighted by the Canadian Real Estate
Association.

Second, we propose two revisions to the law to address drafting
deficiencies. Bill C-10 exempts agreements between corporate
affiliates, for example a parent company and its wholly owned
subsidiary. That exemption applies both to the criminal provision
and to the civil regime for review of competitor agreements. It is
settled law that there can be no conspiracy when all actors are
commonly controlled because it takes two parties to agree, and
you have only a single actor when there is common control. The
problem with the exemption in Bill C-10 is that it relies on the
definition of ‘“‘affiliate” in the Competition Act, and that
definition is narrow and technical. It would not apply to many
types of business organizations, for example, trusts. The result
could be that agreements among related parties could be
criminally sanctioned in Canada. This is something that needs
to be fixed.

consortiums d’achat dans le but de négocier des modalités
favorables et des ristournes avec les fournisseurs. C’est vraiment
le seul moyen pour les entreprises familiales de continuer d’avoir
des prix concurrentiels avec ceux des plus grosses entreprises.

Cependant, une entente de consortium d’achat est une entente
entre concurrents, et vise a contrdler le prix d’un produit. Bien
que le bureau ait indiqué dans ses lignes directrices ne pas estimer
que l'article 45 englobe les ententes d’achat, ce n’est pas clair dans
le libell¢ de 1a loi et, au bout du compte, c’est aux tribunaux qu’il
incombera d’en décider.

Il n’est pas clair, non plus, que la défense accessoire puisse étre
invoquée dans ces circonstances parce que le but méme de la
création d’un consortium d’achat est de contrdler les prix, et on
pourrait donc alléguer que les ententes sur les prix ne sont pas
accessoires a une entente plus vaste.

Une autre catégorie d’ententes qui pourraient poser probléme
est celle des ententes entre un mandat et un agent. Je sais que
I’Association canadienne de 'immeuble a écrit au comité pour lui
exposer la situation mandat-agent dans I'industrie immobiliére,
qui pourrait soulever des problémes. Je n’entrerai pas dans les
détails, mais je vous incite a lire cette lettre. Nous vous avons
donné des exemples d’ententes problématiques dans les
documents que nous vous avons remis. Je n’en parlerai pas
parce que je préfére me concentrer sur les moyens de remédier a la
situation.

L’ABC propose de résoudre I'incertitude créée par le nouvel
article 45 au moyen d’autres modifications a la Loi sur la
concurrence qui pourraient exempter certains types d’ententes des
nouvelles dispositions criminelles. J'insiste sur le fait que ces
exemptions ne viseraient que les ententes dont il est clair qu’il
n’avait pas été prévu qu’elles soient visées par 1’article 45.

Permettez-moi maintenant d’expliquer certaines des
exemptions que nous proposons dans nos documents. Tout
d’abord, nous proposons une exemption mandat-agent pour
régler la situation que décrit I’Association canadienne de
I'immeuble.

Deuxiemement, nous proposons deux modifications a la loi
pour corriger des lacunes du libellé. Le projet de loi C-10 exempte
les ententes conclues entre les sociétés affiliées, par exemple une
compagnie parente et sa filiale en toute propriété. Cette
exemption s’applique a la fois a la disposition criminelle et au
régime civil relativement a 1’examen des ententes entre
concurrents. Selon un principe juridique déja établi, il ne peut y
avoir complot quand tous les acteurs sont sous contréle commun
parce qu’il faut deux parties pour conclure une entente, et il n’y en
a qu'une dans un cas de contréle commun. Le probléme, avec
I’exemption qu’énonce le projet de loi C-10, c’est que celle-ci est
fondée sur la définition de « filiale » dans la Loi sur la
concurrence, et cette définition est étroite et technique. Elle ne
s’appliquerait pas a bien des types d’organisations, dont les
fiducies. Il pourrait en découler des sanctions criminelles contre
les ententes entre parties apparentées. C’est quelque chose qu'’il
faut corriger.
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It is also settled law that where a regulator requires or
authorizes competitors to enter into an agreement, that agreement
is exempt from the Competition Act. In the relatively distant past,
there were a number of challenges to the courts from provincial
agricultural marketing boards. It was alleged they were illegal
conspiracies. The boards were, and in many cases still are,
controlled by groups of producers — competitors who jointly set
prices for agricultural products as part of our supply-management
scheme. The courts, however, found that because the boards were
acting pursuant to valid regulation, the Competition Act did not
apply. The case law established what is called the regulated
conduct defence, or RCD. In Bill C-10, Parliament has attempted
to codify the RCD. However, there is a problem with the drafting.
Section 45(7) adopts the rule as established in the case law.
Unfortunately, in a recent case, the Supreme Court of Canada
suggested that the defence only applies where the Competition
Act language provides “leeway” — that is the word they used —
for provincial regulation. The courts said that the words ““‘undue
lessening of competition” provide such leeway.

However, as Mr. Bodrug stated, Bill C-10 removes the “undue
lessening of competition” language in section 45. As a result, it is
possible that a court would conclude that provincially
regulated conduct, including aspects of our agricultural
supply-management system, is no longer protected from the
application of the Competition Act. This is a drafting problem. |
do not think this is what was intended, and it needs to be fixed.

We have also submitted in our written materials and in other
contexts that the RCD should be a defence more broadly. In
Bill C-10, it should have been added to new section 90.1, the civil
competitor agreement review provision.

In our submission, we have also proposed a number of other
general and specific exemptions, including the power to prevent
block exemptions. Exemptions would provide a safety valve in
what could otherwise be an inflexible regime. The power to grant
exemptions would be faster and more efficient than having to go
back to Parliament to deal with unintended consequences of the
criminal regime for competitor agreements.

I want to stress that the list we have given you is preliminary.
We, as the National Competition Law Section, are just beginning
to debate the details of an exemption regime but think it is
something that merits further thought and discussion. Thank you
for your interest and your time. I will now ask Mr. Wakil and
Mr. Collins to continue the presentation.

Selon un autre principe juridique établi, lorsqu’une instance de
réglementation exige ou autorise des concurrents a conclure une
entente, celle-ci est exemptée des dispositions de la Loi sur la
concurrence. Dans un passé relativement lointain, des
commissions de commercialisation agricole ont contesté devant
les tribunaux a diverses reprises. On alléguait de complots
illégaux. Les commissions étaient, et dans bien des cas sont
encore, sous le controle de groupes de producteurs — des
concurrents qui, d’un commun accord, fixent les prix de produits
agricoles dans le cadre d’un scénario de gestion de
lapprovisionnement. Les tribunaux ont toutefois conclu que
comme les commissions agissaient en vertu d’un réglement valide,
la Loi sur la concurrence ne s’appliquait pas a ces ententes. La
jurisprudence a établi ce qu’on appelle la défense fondée sur des
actes réglementés. Dans le projet de loi C-10, le Parlement a tenté
de codifier ce motif de défense. Le libellé pose pourtant probleme.
Le paragraphe 45(7) adopte la régle comme étant établie dans la
jurisprudence. Malheureusement, dans un cas récent, la Cour
supréme du Canada a laissé entendre que ce motif de défense ne
s’applique que lorsque le libellé de la Loi sur la concurrence laisse
une certaine marge de manceuvre pour la réglementation
provinciale. Les tribunaux ont soutenu que les termes
« réduction indue de la concurrence » donnaient cette marge de
manceuvre.

Cependant, comme 1’a dit M. Bodrug, le projet de
loi C-10 supprime I’expression « réduction indue de la
concurrence » a larticle 45. En conséquence, un tribunal
pourrait conclure qu’une conduite réglementée par la province,
y compris les ¢éléments de notre systéeme de gestion de
I’approvisionnement agricole, n’est plus protégée par
l’application de la Loi sur la concurrence. C’est un probléme de
formulation. Je ne pense pas que c’était le but viseé, et il faudrait
corriger cela.

Nous avons expliqué dans la documentation que nous avons
remise et dans d’autres contextes que la défense fondée sur des
actes réglementés devrait pouvoir étre un motif de défense de
fagon plus générale. Dans le projet de loi C-10, ce motif aurait da
étre ajouté au nouvel article 90.1, la disposition d’examen civil des
ententes entre compétiteurs.

Dans notre documentation, nous proposons aussi plusieurs
autres exemptions générales et spécifiques, notamment le pouvoir
de prévenir les exemptions en bloc. Les exemptions
constitueraient une espece de valve de slreté dans ce qui
pourrait autrement €tre un régime inflexible. Le pouvoir
d’octroyer des exemptions serait plus rapide et plus efficace que
s’il fallait retourner devant le Parlement pour composer avec les
conséquences imprévues du régime pénal pour les ententes entre
concurrents.

Je tiens a souligner que la liste que nous vous avons remise est
préliminaire. A la Section nationale du droit de la concurrence,
nous ne faisons qu’amorcer notre débat sur les détails d un régime
d’exemptions, mais nous estimons que c’est quelque chose qui
mérite une réflexion et une discussion plus approfondies. Nous
vous remercions de votre intérét et du temps que vous nous
accordez. Je vais maintenant laisser MM. Wakil et Collins
poursuivre la présentation.



Public 106
7:50 Banking, Trade and Commerce 14-5-2009
[Translation] [Frangais]

The Deputy Chair: I am sorry to interrupt. I simply want to
point out that we have until 11:15 a.m. Therefore, I suggest you
limit the length of your presentations to ensure that senators have
an opportunity to ask questions, if they so desire.

[English]

Paul Collins, Vice-Chair, (Enforcement) National Competition
Law Section, Canadian Bar Association: I will be brief. For a few
minutes, I will address the implications of Bill C-10 in terms of
the Investment Canada Act, particularly one component of that
act, namely, the introduction of a national security test and
process for reviewing acquisitions by non-Canadians of Canadian
businesses that involve potentially a national security test.

The Deputy Chair: If we enter into that aspect, we will not be
dealing entirely with this question, which merits a lot of
examination. You may proceed. I will not cut you off, but I
think our committee would prefer to have a specific consultation
on this bill after this one so that we can review the bill by all the
stakeholders and Canadians in general.

There is also a time frame — that is, the question of the
competition law that will take effect next year. We may be able to
make corrections and reintroduce amendments in Parliament. I
want to caution you about this.

Mr. Collins: 1 will take two minutes to register one principle
point, namely, the CBA is not objecting to the concept of a
national security test. The issue that we think is important is to
remove the uncertainty that will exist going forward in terms of
the current language of the statute. We are missing two things
that are important to bring a greater sense of certainty. One is
that there is an absence of a definition of national security. It is
important to have that, although we appreciate that it is a fluid
concept and one that may be difficult to articulate in the context
of a statute.

In the alternative, the CBA would like to see a combination of
two things: First, some guidelines so that the business community
has a sense of what the government is considering would fall
within the realm of national security and the weight of the various
factors that would come into play; and, second, a process by
which parties could, on a voluntary basis, approach Industry
Canada and get some sort of clearance or sense of whether a
transaction will be treated in any way, shape or form under a
national security test, either in whole or in part.

The national security test is very broad. It would capture even
small transactions and has incredible scope. In absence of those
sorts of procedural protocols, the parties to a transaction are left
with a great deal of uncertainty. My focus is on the process of
implementing what this test is trying to achieve in a way that the

La vice-présidente : Je suis désolée de vous interrompre. Je vous
signale que nous avons jusqu’a 11 h 15. Par conséquent, je suggere
que vous fassiez de bréves présentations afin de permettre aux
sénateurs qui le désirent de vous poser des questions.

[Traduction)

Paul Collins, vice-président, (application), Section nationale du
droit de la concurrence : Je serai bref. Dans les prochaines
minutes, je vais parler des conséquences du projet de
loi C-10 relativement a la Loi sur Investissement Canada,
particuliérement un élément de cette loi, soit la création d’un
critére relatif a la sécurité nationale et d’un processus pour passer
en revue les achats, par des acheteurs qui ne sont pas Canadiens,
d’entreprises canadiennes auxquels pourrait s’appliquer un critére
relatif a la sécurité nationale.

La vice-présidente : Si nous devons parler de cet aspect, nous
n’en traiterons pas en profondeur, comme il le mériterait. Vous
pouvez poursuivre. Je ne vous interromprai pas, mais je pense que
notre comité préférerait avoir une consultation axée uniquement
sur ce projet de loi aprés ceci, pour que nous puissions faire
examiner le projet de loi par tous les intervenants et les Canadiens
en général.

Nous sommes aussi limités dans le temps — c’est-a-dire pour ce
qui est de la Loi sur la concurrence qui doit entrer en vigueur
I’année prochaine. Nous pourrions étre en mesure d’apporter des
corrections et de présenter de nouvelles modifications au
Parlement. Je tiens a vous en prévenir.

M. Collins : Je prendrai deux minutes pour parler d’un élément
de principe, c’est-a-dire que ’ABC ne s’oppose pas au concept
d’un critére relatif a la sécurité nationale. Ce qui, pour nous, est
important de supprimer, c’est 'incertitude qui naitra des lors du
libellé actuel de la loi. I y manque deux choses qui sont
importantes pour favoriser plus de certitude. L’une est I’absence
d’une définition de la sécurité nationale. Il serait important d’en
avoir une, bien que nous comprenions que ce soit un concept
fluide et qu’il puisse étre difficile de ’exprimer dans le contexte
d’une loi.

Autrement, ’ABC souhaiterait une combinaison de deux
choses. Tout d’abord, certaines lignes directrices afin que la
communauté des affaires comprenne ce qui, selon le
gouvernement, reléverait du domaine de la sécurité¢ nationale et
le poids des divers facteurs qui pourraient entrer en jeu; et
deuxiémement, un processus par lequel les parties pourraient, a
titre volontaire, s’adresser a Industrie Canada pour obtenir une
espéce d’autorisation ou savoir si une transaction sera traitée de
quelque maniére que ce soit sous I’angle du critére de la sécurité
nationale, que ce soit en tout ou en partie.

Le critére relatif a la sécurité nationale est trés vaste. Il
capterait méme les plus petites transactions et sa portée est
immense. En 1’absence de ce type de protocole de procédure, les
parties a une transaction nagent dans I'incertitude. Ce sur quoi je
me concentre, c’est le processus de mise en ceuvre de ce que ce



Public

14-5-2009

Banques et commerce

107

7:51

business community can have certainty as they plan and try to
consummate transactions.

I will leave it at that, in light of your remarks.

Omar Wakil, Chair, Mergers Committee, National Competition
Law Section, Canadian Bar Association: 1 will also keep my
remarks brief so that we can move to questions as soon as
possible.

I propose to speak briefly about the changes to the mergers
provisions of the Competition Act. As this committee knows, an
important principle underlying the amendments was to implement
the recommendations of the Wilson panel. Our section believes
that a significant Wilson panel recommendation was not included
in the budget amendments. The Wilson panel recommended, “In
addition to or in lieu of increasing financial thresholds,” the
increasing of financial thresholds for premerger notification,
“consideration should be given to creating more exemptions from
merger notification for classes of merger transactions that do not
raise competition concerns.” The Wilson panel also said that such
changes — and, it is certainly accurate — can be effected
relatively expeditiously by prescribing regulations under
section 124 of the Competition Act.

The National Competition Law Section believes that adding
additional classes of exemption would enhance the efficiency and
effectiveness of the merger review process in Canada. Parties to
the exempted merger transactions would face lower transaction
costs in the form of reduced legal and filing fees. The Competition
Bureau, for its part, would not be required to divert time and
resources in processing the clearance of a large number of
non-problematic merger transactions.

The Competition Bureau would certainly continue to exercise
and maintain jurisdiction over such transactions. It would simply
mean that merger parties would not be required to go through a
mandatory merger notification review process in all of these cases.

The competition law section believes that consideration ought
to be given to adding to or expanding exemptions relating to real
estate acquisitions, acquisitions in the upstream oil and gas sector,
income trust conversions, sale and leaseback transactions, and
corporate reorganizations where ultimate control remains
unchanged.

In the past 20 years, the Competition Bureau has not
challenged a merger involving any of these sorts of acquisitions.
This clearly suggests, in our view, that these categories of merger
transactions are largely non-problematic. The competition law
section is not aware of any public statement by any member of the
bureau that work is being done to consider or actually draft any
additional exemptions as advised by the Wilson panel, and we
believe it would be helpful if the committee would endorse the
Wilson panel recommendation and recommend that additional
exemptions for merger notification be added to the act.

critére vise a réaliser de maniére a ce que la communauté des
affaires puisse avoir une certaine assurance quand elle planifie et
essaie de réaliser des transactions.

Je n’en dirai pas plus, compte tenu de vos commentaires.

Omar Wakil, président, Comité des fusions, Section nationale du
droit de la concurrence, Association du Barreau canadien : Moi
aussi, je serai bref, pour que nous puissions rapidement passer aux
questions.

Je me propose de parler brievement des modifications aux
dispositions visant les fusions de la Loi sur la concurrence.
Comme le comité le sait, 'un des grands objectifs des
modifications était de mettre en ceuvre les recommandations du
comité Wilson. Une importante recommandation de ce comité,
d’aprés notre section, a ¢été laissée pour compte dans les
modifications budgétaires. Ce comité a recommandé que « en
plus de I’accroissement des seuils financiers, ou comme mesure de
substitution », 1’augmentation du seuil financier déclenchant
I’émission d’un avis de fusion, « on pourrait examiner le
bien-fondé de créer d’autres exceptions a I’avis de fusion pour
les catégories de transactions qui ne soulévent pas de
préoccupations au titre de la concurrence ». Le comité Wilson a
aussi ajouté que de tels changements — et c’est certainement juste
—- peuvent étre effectués assez facilement en prescrivant des
réglements afférents a larticle 124 de la Loi sur la concurrence.

La Section nationale de la Loi sur la concurrence estime que
l’ajout de catégories d’exemptions augmenterait l’efficacité et
I’efficience du processus d’examen des fusions au Canada. Les
frais juridiques et taxes de dépot seraient réduits pour les parties
aux transactions de fusion exemptées. Le Bureau de la
concurrence, pour sa part, n’aurait pas a consacrer du temps et
des ressources au traitement des autorisations d’un grand nombre
de transactions de fusion qui ne posent aucun probléme.

Le Bureau de la concurrence continuerait certainement
d’exercer et de maintenir son autorité sur ces transactions. Cela
signifierait seulement que les parties aux fusions n’auraient pas a
passer par le processus obligatoire d’examen d’avis de fusion dans
tous ces cas.

La section de la Loi sur la concurrence estime qu’il faudrait
envisager d’ajouter ou d’¢largir les exemptions relatives aux
acquisitions immobiliéres, aux acquisitions dans le secteur en
amont du pétrole et du gaz, aux conversions de fiducie du revenu,
aux transactions de vente et de cession-bail, et aux réorganisations
d’entreprises quand le contrdle ultime reste inchange.

Depuis une vingtaine d’années, le Bureau de la concurrence n’a
contesté aucune fusion portant sur aucun de ces types
d’acquisition. Nous pouvons clairement en conclure, a notre
avis, que ces catégories de transactions de fusion posent
généralement peu de problémes. La Section de la Loi sur la
concurrence ne connait aucune déclaration publique, d’aucun
membre du bureau, voulant qu'on envisage des exemptions, ou
méme qu’on soit en train d’en rédiger, comme celles que propose
le comité Wilson, et il nous semble qu’il serait utile que le comité
appuie les recommandations de ce comité et recommande 1’ajout
d’autres exemptions dans la loi pour les avis de fusion.
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Those are all of my remarks and all of the remarks of my
colleagues. We would be pleased to take your questions now.

Senator Ringuette: I am pleased you are here today. You have
raised a major flag in regard to the agriculture community. We all
know that in the last three years the current government has gone
through extensive measures to try to disband or dismantle the
Canadian Wheat Board.

You have highlighted the amendments in Bill C-10 to the
Competition Bureau and the issue that the exemption regime is
not there. It is not in the guidelines either. This is a hypothetical
question. In regard to the issue of abuse of competition, which is
one of the issues, and price fixing, I want to know with your legal
expertise if the Canadian Wheat Board could be subject to an
offence, whether criminal or civil, under the amendments of
Bill C-10. For instance, can the New Brunswick potato board be
subject to a criminal investigation by the Competition Bureau, or
the milk marketing board?

From my perspective so far, you have highlighted what I see as
a major issue, especially when we look at the current World Trade
Organization, WTO, negotiations. If we have that sort of
legislation, it gives carte blanche to the government to say,
based on the Competition Act, that they are not competitive.
They are price fixing; by the quota part of production, they are
inflating prices. That could be said. This is major.

Ms. Bolton: I agree this is potentially major. I do see this as
more of a drafting error than an intent in regard to the criminal
provision. The intent was to retain the defence. It is just the way it
was drafted in light of the Supreme Court of Canada case. It
creates the possibility that you can have two completely opposing
interpretations of the same provision, one where the defence
applies and one where the defence cannot exist in light of the
jurisprudence. That is something that can be fixed.

I want to point out that the bureau has stated — and again,
these guidelines are not binding — that it does not intend to go
after regulated conduct. The other problem is that this statutory
RCD is only in the criminal provision. Therefore, you could have
an agriculture marketing board, under the amended law, hauled
in front of the competition tribunal and asked to explain itself. It
may be difficult in light of the regime for it to pass the scrutiny
under the new section 90.1.

This is something that can be fixed with some relatively narrow
amendments to the law. Those amendments would be in the spirit
of what Parliament intended in the first place.

C’est la-dessus que je termine mes observations et celles de mes
collegues. Nous répondrons maintenant volontiers a vos
questions.

Le sénateur Ringuette : Je suis heureuse de vous voir ici
aujourd’hui. Vous avez soulevé une grande problématique
relativement 4 la communauté agricole. Nous savons tous que
depuis trois ans, le gouvernement actuel s’évertue a défaire ou
démanteler la Commission canadienne du blé.

Vous avez parlé des modifications au projet de
loi C-10 relativement au Bureau de la concurrence et du
probléme de I’absence d’un régime d’exemption. Ce n’est pas
non plus dans les lignes directrices. C’est une question théorique.
En ce qui concerne la question de I’abus et la concurrence, qui est
I'un des problémes, et de la fixation de prix, j’aimerais savoir si,
d’apres votre expertise juridique, la Commission canadienne du
blé pourrait faire I'objet de poursuites, que ce soit pénales ou au
civil, en vertu des modifications au projet de loi C-10? Par
exemple, est-ce que l'office des pommes de terre du
Nouveau-Brunswick pourrait faire 1’objet d’une enquéte
criminelle du Bureau de la concurrence, ou encore I'office de
mise en marché du lait?

De mon point de vue jusqu’a maintenant, vous avez fait
ressortir ce qui, selon moi, est un gros probléme, surtout en regard
des négociations actuelles de I’Organisation mondiale du
commerce, 'OMC. Ce genre de loi donnerait carte blanche au
gouvernement pour affirmer, en se fondant sur la Loi de la
concurrence, qu’ils ne sont pas compétitifs. Ils fixent les prix; au
moyen des quotas de production, ils gonflent les prix. On pourrait
laffirmer. C’est d’importance.

Mme Bolton : Je suis d’accord que ce pourrait étre énorme. Je
pense que c’est plus une erreur de formulation qu’un but en ce qui
concerne I'infraction criminelle. L’objectif vis¢ était de maintenir
le motif de défense. C’est seulement la maniere dont cela a été
formulé a la lumiére du cas dont a été saisie la Cour supréme du
Canada. Cela crée la possibilit¢ qu’il puisse y avoir deux
interprétations diamétralement opposées de la méme
disposition, 'une voulant que le motif de défense est valable et
lautre voulant qu’il ne peut s’appliquer si on se fonde sur la
jurisprudence. C’est quelque chose qui peut étre corrigé.

Jaimerais souligner que le bureau a déclaré — et je le répéte,
ces lignes directrices n’ont pas force exécutoire — qu’il n’a aucune
intention de s’en prendre a une conduite réglementée. L’autre
probléme, c’est que la défense fondée sur des actes réglementés
n’est citée que dans la disposition criminelle. Il serait donc
possible, en vertu de la loi modifiée, quune commission de
commercialisation agricole se fasse trainer devant le Tribunal de
la concurrence pour s’expliquer. Il peut étre difficile, d’apres le
régime, de se sortir positivement de cet examen avec le nouvel
article 90.1.

C’est quelque chose qui peut €tre corrigé avec des
modifications relativement mineures a la loi. Ces modifications
seraient dans I’esprit de ce que le Parlement recherchait pour
commencer.
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Senator Ringuette: Could you provide members of this
committee with a proposed amendment to this specific issue?

Ms. Bolton: We could. We would take that as a take-away.

Senator Ringuette: | reiterate my concerns because of past
actions of the current government. We cannot afford to have a
window that could jeopardize our farming community.

Ms. Bolton: We would be happy to propose an exemption.

Mr. Bodrug: In addition to what Ms. Bolton said, the risk of
the Competition Bureau actually prosecuting that conduct is low,
but the ambiguity invites civil actions by private parties as well.

Senator Ringuette: That increases the risk in regard to
discussion with world trade and especially with the free trade
agreement we have with the U.S. and Mexico. The milk issue is a
major one, as well as the derivatives of milk products. We are
opening the door to many conflicts with our trading partners, in
addition to putting a major uncertain situation in our farming
communities. This is not the time to be doing this.

Senator Gerstein: Ms. Bolton, in your opening remarks, you
referred to — and you seemed to be pleased — the principle of
certainty that was exemplified by some of the areas of the act. If I
then move to another comment you made about the non-harmful
agreements, I am unclear as to the position you have as to the
degree of certainty you are looking for as to who and how the
lines are determined between what might be considered a
non-harmful agreement and a harmful agreement. Could you
clarify that for me, please?

Ms. Bolton: I will invite my colleagues to jump in as well. It is
universally appreciated in the Competition Bureau that harmful
agreements are what we call naked cartels: agreements entered
into only for the purpose of fixing price, allocating markets or
restricting outputs. Those are competition by universals.
Unfortunately, it has become a “you know it when you see it”
test.

We are saying that everything else should be viewed civilly.
There is this civil position. The tribunal has the ability to look at
other agreements, and we think anything else can be shifted into
the civil track. If a problem exists, the tribunal can remedy that,
but it is no longer a criminal matter. I think we would shift the
line as far as we could toward confining the criminal provision to
those hard-core, naked agreements.

Senator Gerstein: Thank you for that clarification.

Le sénateur Ringuette : Pourriez-vous remettre aux membres de
ce comité¢ un projet de modification pour régler ce probléme
particulier?

Mme Bolton : Certainement. Nous vous la ferons parvenir.

Le sénateur Ringuette : Je réitére les préoccupations que
suscitent chez moi les actions passées de 1’actuel gouvernement.
Nous ne pouvons pas nous permettre d’ouvrir une fenétre qui
pourrait mettre en péril notre communauté agricole.

Mme Bolton : Nous proposerons volontiers une exemption.

M. Bodrug : Outre ce qu'a dit Mme Bolton, le risque que le
Bureau de la concurrence intente des poursuites pour ce type de
conduite est faible, mais ’ambigiiité invite les poursuites au civil
du coté privé aussi.

Le sénateur Ringuette : Ceci augmente le risque en regard des
discussions concernant le commerce international, et
particulierement 1’accord de libre-échange que nous avons
conclu avec les Etats-Unis et le Mexique. Le probléme du lait
est énorme, ainsi que celui des produits dérivés du lait. Nous
ouvrons la porte a de nombreux conflits avec nos partenaires
commerciaux, en plus de créer une situation des plus incertaines
dans nos communautés agricoles. Le moment est mal choisi pour
agir ainsi.

Le sénateur Gerstein : Madame Bolton, dans vos observations,
vous avez parlé — et vous sembliez heureuse — du principe de
certitude illustré par certains éléments de la loi. Si je passe
maintenant a un autre commentaire que vous avez fait sur les
accords inoffensifs, je ne saisis pas trés bien votre position sur le
degré de certitude que vous recherchez quant a qui fixe les limites
entre ce qui pourrait étre considére inoffensif et préjudiciable, et
comment. Pourriez-vous m’éclairer?

Mme Bolton : J’inviterai mes collégues a répondre aussi. Il est
universellement reconnu, au Bureau de la concurrence, que les
accords préjudiciables sont ce que nous appelons des ententes
caractérisées : les ententes sont conclues uniquement aux fins de
fixation des prix, de répartition des marchés ou de limitation de la
production. Ce sont des modes de concurrence universels.
Malheureusement, c’est devenu le genre de chose qu’on ne sait
que quand on les voit.

Selon nous, tout le reste devrait étre vu sous ’angle civil. Il
existe cette position civile. Le tribunal a la capacité d’examiner
d’autres ententes, et nous pensons que tout le reste peut étre
intégré au processus civil. S’il y a probléme, le tribunal peut y
remédier, mais ce n’est plus un enjeu criminel. Je pense que nous
devrions repousser autant que possible les limites de maniére a
confiner les dispositions criminelles aux ententes collusoires
injustifiables.

Le sénateur Gerstein: Je vous remercie pour ces
éclaircissements.
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Senator Fox: I have two questions. The first one is to
Mr. Collins, if I may. You raised your real concern about the
fact that the words ‘“‘national security”” are not defined. In the
absence of a definition, is it the minister who decides what
national security is in a given case?

Mr. Collins: Yes, the minister would raise the question, and
then it would go ultimately to the Governor-in-Council.

Senator Fox: Is there any way to challenge it? Is there is a
difference between national security and national interest?

Mr. Collins: Yes. The standard test for matters not raising
national security is whether a transaction is of net benefit to
Canada. That is assessed against a number of statutory criteria.
While there is some subjectivity to it, that process has worked
reasonably well over the years, and there is a fairly well-accepted
practice. National security opens up a lot of uncertainty as to how
that will be assessed.

Senator Fox: How could you challenge it? Is it a minister’s
certificate, as in other areas where the minister determines there is
a national security element because someone is trying to get into
the country? Does this amount to another national-security
certificate where the minister determines with his advisers that
there is a question of national security here? Is there any possible
appeal?

Mr. Collins: The way the process starts, as I understand it —
and we are all in uncharted waters as to how it will play out — is
that the question is raised. It is not as though the determination is
made up front. The question is raised, and the parties have an
ability to argue and make submissions as to why it should not be a
concern, or, to the extent it is a concern, it is addressable through
undertaking.

The fact that a transaction is labelled as one that raises
national security issues does not mean it is fatal to the transaction,
but it requires the parties to address that issue in some way. If the
minister is not ultimately satisfied that it can be addressed, then
he or she has the ability to prevent the transactions from
occurring.

Senator Fox: Is your main concern that no guidelines exist as to
what constitutes national security?

Mr. Collins: We all have a sense of what that might entail.
Again, we appreciate that it is a difficult thing to codify in a
statute.

The next thing we would look to is some sort of guidance, and
while we appreciate that would not be binding, the business
community would welcome that greatly. There is precedent for
that in other jurisdictions, namely, in the United States under the
Committee on Foreign Investment in the United States, CFIUS,
rules where they have published a set of non-exhaustive points
that could raise national security issues and also, importantly,
establish a voluntary process whereby parties can get comfort

Le sénateur Fox : J’ai deux questions a vous poser. La premiére
s’adresse a M. Collins, si vous voulez bien. Vous avez parlé des
vives préoccupations que suscite chez vous le fait que ’expression
« sécurité nationale » n’ait pas de définition. En ’absence d’une
définition, est-ce le ministre qui décide de ce qu’est la sécurité
nationale dans un cas particulier?

M. Collins : Oui, le ministre souléverait la question, et elle
serait acheminée en bout de ligne au gouverneur en conseil.

Le sénateur Fox : Y a-t-il moyen de contester le résultat?
Y a-t-il une différence entre la sécurité nationale et I'intérét
national?

M. Collins : Oui. Le critére standard pour les questions qui ne
touchent pas a la sécurité nationale est a savoir si la transaction
présente un avantage net pour le Canada. C’est évalué en regard
de plusieurs critéres réglementaires. Bien qu’il soit empreint d’une
certaine subjectivité, le processus a été raisonnablement efficace
au fil des années, et c’est une pratique généralement assez bien
acceptée. La maniére dont sera évaluée la sécurité nationale
suscite beaucoup d’incertitude.

Le sénateur Fox : Par quels moyens pourriez-vous en contester
I’évaluation? Est-ce un certificat du ministre, comme dans
d’autres domaines ou le ministre décéle un ¢élément de sécurité
nationale parce que quelqu’un essaie d’entrer dans le pays? Est-ce
que c’est la méme chose qu’un autre certificat relatif a la sécurité
nationale, ou le ministre détermine avec ses conseillers que la
sécurité nationale est en jeu? Est-ce qu’il y a possibilité d’appel?

M. Collins : A la fagon dont fonctionne le processus, si je le
comprends bien — et nous sommes tous ici en territoire peu
connu en ce qui concerne le mode d’application — c’est que la
question est soulevée. Ce n’est pas comme si c’est déterminé a
l’avance. La question est soulevée, et les parties ont la possibilité
d’argumenter et d’expliquer pourquoi ce ne devrait pas étre un
facteur de préoccupation ou, si c’en est un, il est possible de le
régler au moyen de certaines mesures.

Le simple fait, pour une transaction, de soulever des questions
de sécurité nationale ne lui sera pas nécessairement fatal. Il faudra
simplement que les parties en cause prennent certaines
dispositions. Si le ministre n’est pas convaincu que les difficultés
peuvent étre surmontées, il pourra alors bloquer la transaction.

Le sénateur Fox : Qu’est-ce qui vous inquicte alors? Le fait
qu’il n’y ait pas de lignes directrices qui définissent ce qui
constitue une question de sécurité nationale?

M. Collins : Nous en avons tous une bonne idée. Et nous
sommes bien conscients qu’il peut s’agir d’un concept difficile a
codifier dans une loi.

Nous aurions en fait besoin de directives, d’une sorte de
manuel d’instruction. Méme si nous savons que ces directives
n’auraient pas force de loi, elles seraient tout de méme vues d’un
bon ceil par le milieu des affaires. Ce genre de chose se fait déja
ailleurs. Je pense notamment au Comité sur les investissements
étrangers, aux Etats-Unis, qui a publié une liste non exhaustive de
points susceptibles de soulever des questions de sécurité nationale
et qui, surtout, a créé un processus volontaire permettant aux
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before a transaction is made public in that process to get some
certainty that what they are about to embark on will not raise
national security issues.

Finally, leaving it as open-ended as it is right now subjects
parties to a frivolous or strategic behaviour by other parties who
are not part of the transaction to try to frustrate a transaction or
delay it for strategic reasons.

Senator Fox: Obviously, you have looked at the U.S. situation
and the guidance they have on circumstances in which foreign
investment can give rise to security concerns. Are you satisfied
with the guidelines the U.S. developed? Are you saying those
guidelines should be incorporated into Canadian practice?

Mr. Collins: This is a personal view. I do not think we should
just adopt them. However, they are a good start. They are
something we should look at carefully, but we should bring to the
table views that are important to Canada as well, which may or
may not correspond to what they have.

Senator Fox: I assume we are talking about situations where a
foreign group would want to buy, as a random example, all of the
potash-producing facilities in Canada. What other examples can
you give me?

Mr. Collins: The ones that come to mind immediately are
related to the military and defence, things of that nature.

We have heard discussed, in some consultations historically,
that it also depends on the origin of the investment and who that
investor is. For example, if an investor is U.S.-based, they may
not raise national security issues, but in another jurisdiction, the
same acquisition could. We appreciate that it is a fluid concept,
and that is why guidance is important.

Senator Fox: Will the bar association be articulating the type of
guidance rules they would like to see? Will your committee be
producing that?

Mr. Collins: We would be pleased to do that. We have given it
some thought. We have a subcommittee of the competition law
section that focuses on the foreign investment review committee,
so we would be pleased to come up with something.

Senator Fox: I am tempted to ask an opinion because I have a
distinguished panel of competition lawyers in front of me, but I
will refrain from that. Some of the members of the committee will
understand where I am going with this.

On section 45, you say the following in your brief:

Canadian businesses, both large and small, will continue to
face significant uncertainty that could most effectively be
relieved by statutory amendments. In particular, if an
agreement between competitors — even small businesses

parties d’obtenir certaines assurances quant au risque que la
transaction qu’elles se proposent de conclure pose probléme a cet
égard.

Enfin, si on ne définit pas mieux des balises a suivre, nous
ouvrons tout grand la porte aux tiers qui, par des manceuvres
stratégiques ou tout simplement frivoles, tenteraient de bloquer la
transaction ou du moins de la retarder.

Le sénateur Fox : De toute évidence, vous avez étudié la
situation aux Etats-Unis et pris connaissance des directives
expliquant les circonstances dans lesquelles les investissements
étrangers peuvent soulever des questions de sécurité. Que
dites-vous des lignes directrices que vous avez consultées?
Devraient-elles étre intégrées aux pratiques canadiennes?

M. Collins : Je vous répondrai a titre personnel. Selon moi, on
ne peut pas les reprendre telles quelles. 11 s’agirait cependant d’un
bon départ. Nous devrions certes les étudier soigneusement, mais
il faudrait aussi faire en sorte qu’elles tiennent compte de la réalité
canadienne, qui ne correspond pas toujours a ce qui se fait au sud
de notre frontiére.

Le sénateur Fox : J'imagine que vous voulez parler de
situations ou un groupe étranger voudrait acheter, pour citer un
exemple au hasard, la totalité des installations de production de
potasse du Canada. Auriez-vous d’autres exemples en téte?

M. Collins : A brale-pourpoint, je pense immédiatement au
matériel militaire et a la défense, a ce genre de choses.

Nous avons déja entendu dire, lors de consultations
antérieures, que l'origine des sommes investies et 'identite de
I'investisseur entraient aussi en ligne de compte. Par exemple, si
un investisseur avait son siége social aux Etats-Unis, la
transaction ne souléverait aucune question de sécurité nationale.
Au contraire, si son siége social était situé¢ ailleurs, la méme
transaction pourrait poser probléme. Nous sommes conscients
qu’il s’agit d’un concept flou, et c’est précisément 1a que les
directives prennent toute leur importance.

Le sénateur Fox : Est-ce que I’Association du Barreau canadien
compte produire des directives en ce sens? Est-ce que votre comité
pourrait s’en charger?

M. Collins : Pourquoi pas. Nous y avons déja pensé. Nous
avons déja un sous-comité, issu de la Section du droit de la
concurrence, qui s’occupe des activités du Comité d’examen sur
I'investissement étranger. Alors oui, nous pourrions certainement
nous pencher sur la question.

Le sénateur Fox : Je suis bien tenté, ayant a ma disposition
autant d’éminents spécialistes du droit de la concurrence, de leur
demander un avis juridique, mais je vais me retenir. Certains de
mes collégues comprendront probablement ou je veux en venir.

Voici ce que dit votre mémoire a propos de I’article 45 :

Tant les petites que les grandes entreprises canadiennes
continueront a faire face 4 une incertitude de taille, laquelle
pourrait facilement étre efficacement éliminée par des
modifications législatives. Par exemple, si un accord entre
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That seems to be a serious state of affairs. Is there a way, under
this new Competition Act, for people who are in a commercial
relationship with a large entity that exercises strong market power
to get together to negotiate with that entity, let us say a duopoly
in this case, without incurring the wrath of section 45? I am not
sure I am clear.

Ms. Bolton: This is one of the areas where issues are possible.
The competition bureau will probably not go after legitimate
negotiations where parties are trying to negotiate against a larger
player with considerable market power.

However, there certainly would be incentive, if that larger
player did not want to deal with parties on a joint basis, for it to
turn around and allege that you cannot negotiate jointly because
that would be a breach of these provisions, and to try to challenge
it that way.

Senator Oliver: You are all lawyers. The Canadian bar is made
up of lawyers, and there are lawyers in the competition area. You
would like to have a law that would make it easier for you to
advise your clients on what would happen if they entered into a
certain arrangement with other people with whom they are doing
business.

Many statutes in Canada have regulations; many have
directives; and others have guidelines. It is not surprising to
find there are guidelines made pursuant to a statute or
amendment to a bill.

The guidelines will, in fact, help lawyers to give advice to their
clients as to when actions will likely be brought by the bureau.
There is a lot of certainty, but if we hear the representations you
have made today, one might get the impression that this law has
been passed and received Royal Assent, and there is a huge
amount of uncertainty. I do not think that is the case.

Some of the guidelines came out last Friday, and you have not
had a chance to thoroughly study them, but I did not want to
leave the impression that just because the bureau has come out
with guidelines that that has muddied the waters and made things
more difficult because I do not think that is the case.

My second question deals with exemptions. You, I think,
would like to see many more exemptions to exempt all types of
activity that might be caught in the web of competition, and you
are basing it on what they are doing in other jurisdictions in
Europe and in the United States. In your paper, under “Schedule
B,” for instance, you list a number of things, and I am wondering
how far you want to go. You say:

For example in the United States, there is a long list of
statutory exemptions (e.g. for standards-setting
organizations, agricultural marketing boards, air transport
alliance agreements), a number of judicially developed

article 45, les parties s’exposeraient a actions privées [...]

C’est grave, il me semble. La nouvelle Loi sur la concurrence
permet-elle a une personne qui entretient des relations
commerciales avec une grande entreprise qui a, de son coté, une
grande emprise sur le marché, de négocier avec elle, disons pour le
besoin de la cause qu’il s’agirait du duopole, sans encourir les
foudres de I’article 45? Est-ce que je me fais bien comprendre?

Mme Bolton : C’est en effet I'un des aspects ou il pourrait y
avoir des problémes. Selon toute vraisemblance, le Bureau de la
concurrence ne s’en prendra pas aux négociations légitimes dont
les parties tentent de s’allier contre un gros joueur ayant beaucoup
d’emprise sur le marché.

Jimagine cependant une situation ou le gros joueur en
question, ne voulant pas négocier avec les autres parties réunies,
serait tenté d’alléguer qu’il est illégal de négocier conjointement
parce qu’il y a infraction aux dispositions a 1’étude, et tenterait de
contester leurs démarches.

Le sénateur Oliver : Vous étes tous des avocats. L’Association
du Barreau canadien est composée d’avocats, et il y a tout plein
d’avocats qui travaillent dans le domaine de la concurrence. Vous
souhaiteriez avoir une loi qui vous permettrait d’informer plus
facilement vos clients de ce qui risque d’arriver s’ils concluent une
entente avec des gens avec qui ils font déja affaire.

Au Canada, beaucoup de lois sont assorties de réglements, de
directives ou de lignes directrices. Il n’y a donc rien de surprenant
a ce que des lignes directrices se rattachent a une loi ou a un
amendement a un projet de loi.

Dans les faits, ces lignes directrices aideront les avocats a
conseiller leurs clients quant aux démarches susceptibles d’attirer
l’attention du bureau. Il y a beaucoup de certitudes, mais a vous
entendre aujourd’hui, on pourrait croire que la loi a I’étude est
déja adoptée, qu’elle a déja regu la sanction royale, et qu’on nage
en pleine incertitude. Je crois que c’est loin d’étre le cas.

Une partie des lignes directrices n’a été rendue publique que
vendredi dernier, et vous n’avez certes pas eu la chance de les
¢tudier en profondeur, mais je m’en voudrais de vous laisser
I'impression que, simplement parce que le bureau a publié des
lignes directrices, nous nageons maintenant en eau trouble et que
les choses sont maintenant rendues trés compliquées, parce que je
ne pense pas que ce soit le cas.

Ma deuxiéme question porte sur les exemptions. Vous aimeriez
bien, du moins c’est ce que je pense, que ’on ajoute toutes sortes
d’exemptions, pour que soient ainsi exclues différentes activités
susceptibles de se prendre au filet de la législation sur la
concurrence, et vous fondez vos demandes sur ce qui se fait
ailleurs en Europe et aux Etats-Unis. L’annexe B de votre
mémoire propose une série d’exemples, et je me demande jusqu’ou
vous voulez aller. On y lit :

Par exemple, aux Etats-Unis, il y a une longue liste
d’exceptions prévues par la loi (p. ex., pour les
organisations de normalisation, les agences de
commercialisation des produits agricoles et les accords
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exemptions (e.g. baseball), and more than 100 years of
jurisprudence interpreting the ‘“ancillary restraints”
doctrine.

Is that how far you want to go?

Mr. Bodrug: I certainly did not want to give the impression
that we thought the bureau’s guidelines muddied the water. We
think those guidelines are very helpful and as far as the bureau
could reasonably go. The problem is in civil actions.

Senator Oliver: The courts do not accept them as binding.

Mr. Bodrug: In some instances the bureau has changed its
mind — and they are entitled to do that — and in other instances
the courts have not necessarily followed the guidelines set out by
the bureau. We are not saying that the world is about to end here,
but we are trying to identify what we think is a real issue in terms
of advising clients on a day-to-day basis.

Senator Oliver: You would like more certainty.

Mr. Bodrug: We have tried to identify some categories of
agreements that we think are unambiguously not intended to be
caught by the new legislation and would be helpful to provide
certainty to Canadian businesses.

Senator Oliver: However, you know that Bill C-10 is now law;
it has received Royal Assent and is now law.

Mr. Bodrug: Yes, except the provision we are talking about,
section 45, does not come into effect until next March. Therefore,
I believe we have is an opportunity to perhaps make some minor
revisions. We think these are relatively minor revisions and in
most cases consistent with the intent to deal with these actually.
Maybe I am optimistic, but the budget bill went through pretty
quickly too, so maybe there is an opportunity to address some of
these points before March.

Ms. Bolton: In terms of how far we would want to go, because,
as you can appreciate, things happen very quickly and this bill
was passed, exemption is really something we have only just
started to look at. The list we put together for our submission was
based on input from our members over a two-week or three-week
period. This is something we would have to look into it further.

I want to stress that the advantage of the exemption regime
over just having the bureau guideline or even going to the bureau
for advice on whether they would go after a particular agreement
is that it would protect parties against civil actions. Competition
civil actions, in particular class actions, have started to become
quite commonplace in Canada, so it is definitely something that
costs businesses.

d’alliance entre transporteurs aériens), un certain nombre
d’exemptions ¢laborées par les tribunaux (p. ex., pour le
baseball), et plus de 100 ans de jurisprudence portant sur
I’interprétation de la doctrine des « restrictions
accessoires ».

Souhaitez-vous aller jusque-1a?

M. Bodrug : Chose certaine, nous ne voulons pas donner au
comité I'impression que, selon nous, les lignes directrices du
bureau nous amenaient en eau trouble. Ces lignes directrices nous
seront trés utiles et vont probablement aussi loin que le bureau
peut raisonnablement aller. Nous nous inquiétons davantage des
poursuites civiles.

Le sénateur Oliver : Vous savez que les tribunaux ne les
reconnaissent pas comme exécutoires.

M. Bodrug : Il est arrivé que le bureau change d’avis — et c’est
son droit — et il est arrivé aussi que les tribunaux ne suivent pas
nécessairement les lignes directrices du bureau. Ce n’est pas la fin
du monde, nous le savons bien, mais nous tentons de signaler ce
qui constitue un véritable probléme pour nous qui conseillons nos
clients au quotidien.

Le sénateur Oliver : Vous aimeriez pouvoir vous appuyer sur
davantage de certitudes.

M. Bodrug : Nous avons tenté¢ de recenser les catégories
d’ententes qui ne devraient jamais étre visées par la nouvelle loi,
ce qui nous aiderait a répondre aux entreprises canadiennes avec
plus de certitude.

Le sénateur Oliver : Vous savez pourtant que le projet de
loi C-10 a été adopté, qu’il a regu la sanction royale et qu’il a
maintenant force de loi.

M. Bodrug : Oui, sauf que la disposition dont nous parlons,
I’article 45, n’entre pas en vigueur avant le mois de mars
prochain. Je crois donc que nous pouvons encore y apporter
quelques révisions mineures. Selon nous, il s’agit bel et bien de
révisions relativement mineures, qui vont certainement dans le
méme sens que lintention initiale des dispositions. Peut-étre
suis-je trop optimiste, mais le projet de loi sur le budget a été
adopté plutdt rapidement lui aussi, alors je me dis que nous
pourrions peut-tre régler certains points avant le mois de mars.

Mme Bolton : Pour ce qui est de vous dire jusqu’ou
sommes-nous préts a aller, nous avons a peine commencé a
étudier la question des exceptions. En effet, comme vous le savez,
les choses vont trés vite, et le projet de loi a été adopté. La liste
que nous avons dressée aux fins de notre mémoire se fondait sur
deux ou trois semaines de consultation auprés de nos membres.
Nous devrons creuser la question.

Je veux souligner I’avantage que présente le régime des
exceptions par rapport a des lignes directrices du Bureau ou
méme par rapport a la demande d’un avis du Bureau sur une
éventuelle poursuite contre un accord particulier. L’avantage
serait de protéger les parties contre les actions civiles. Les
poursuites civiles en matiére de concurrence, les recours collectifs
notamment, se sont multiplices au Canada. Elles commencent
vraiment a colter cher aux entreprises.



Public

7:58

Banking, Trade and Commerce

114

14-5-2009

Senator Oliver: Are you all in agreement that you think there
will now be an increase in class action suits brought as a result of
the provisions of Bill C-10?

Ms. Bolton: We have looked at some statistics and cannot
determine this exhaustively. However, within the past decade,
about 30 competition class actions were brought before the
courts. There is no way really to count them because we would
have to go to each and every court in Canada and figure out what
has been filed. We have at least a list of 30. The removal of the
burden on parties to prove an undue lessening of competition
does facilitate pleading for the plaintiffs. The plaintiffs’ bar is
becoming very expert in the competition-law field, so it is likely
that we will see more class actions in the future.

Mr. Bodrug: It is not necessarily limited to class actions. Part
of the issue is that the risk changes negotiating dynamics
generally, so it is difficult to measure this. It is difficult to say
whether this will translate into more class actions by numbers or
more civil actions generally. However, there is definitely a change
in the negotiating positions of parties as a result of this.

[Translation]

The Deputy Chair: Some persons | spoke to told me that the
European system discarded the option of criminal prosecution.
Offences are dealt with as civil matters and much higher fines are
imposed.

I am talking about principles. As I see it, financial sanctions
have totally different implications. The threat of criminal
prosecution is not the ideal way of stopping business men and
women from committing offences.

I am interested in hearing your philosophical opinion on the
substance of this issue, from a legal standpoint. Should our legal
system continue to deal with these offences as criminal matters,
when a fine of up to $100 million or even higher could be
imposed? Do you have a preference between the European system
and the North American one? The evidentiary burden in the case
of a criminal offence is much greater. Would treating these
offences as civil matters be a more effective way of preventing
offences and maintaining an acceptable level of competition?

[English)

Mr. Bodrug: As a general proposition, there is not as much
controversy around the addition of the new civil provision of the
Competition Act dealing with agreements among competitors.
We agree that there is not much opposition to the proposition of a
quicker, non-criminal route to address agreements between
competitors that fall outside of the hard-core category. It is
probably generally accepted that criminal sanctions should be
preserved for really bad agreements between competitors that are
directed at fixing prices or, as Ms. Bolton described them and
they are commonly described, naked cartels. It is generally
thought that the category of this type of conduct should continue
to be subject to criminal sanctions, even acknowledging that it is

Le sénateur Oliver : Prévoyez-vous tous une augmentation du
nombre de poursuites en recours collectif du fait des dispositions
du projet de loi C-10?

Mme Bolton : Les statistiques que nous avons consultées ne
sont pas exhaustives. Cependant, au cours de la derniére décennie,
on compte une trentaine de recours collectifs en matiére de
concurrence. C’est un chiffre approximatif, parce qu’il faudrait
recenser toutes les poursuites intentées devant tous les tribunaux
du Canada. Notre liste en compte au moins 30. Les parties
n’ayant plus a prouver une diminution excessive de la
concurrence, cela avantage les plaignants. Comme leurs avocats
deviennent des spécialistes du droit de la concurrence, les recours
collectifs seront probablement plus nombreux a I’avenir.

M. Bodrug : Il n’y a pas que les recours collectifs. Une partie
du probléme vient du fait que, en général, le risque modifie la
dynamique de la négociation, ce qui rend difficile la mesure du
phénoméne. 11 est difficile de prévoir si cela se traduira par plus de
recours collectifs ou, de fagon générale, par plus d’actions civiles.
Cependant, ce facteur modifie sans contredit les positions de
négociation des parties.

[Frangais]

La vice-présidente : Certaines personnes avec qui j’ai discuté
ont indiqué que le systéme européen n’a pas retenu option de
poursuite au criminel. On traite seulement ces infractions au civil
en imposant des amendes beaucoup plus élevées.

Je parle de principes. A mon avis, les pénalités financiéres sont
d’une autre époque. Lorsqu’on veut empécher des hommes et
femmes d’affaires de commettre des infractions, les poursuites au
criminel ne sont pas idéales.

Jaimerais entendre votre point de vue philosophique sur le
fond de cette question sur le plan juridique. A-t-on encore de la
place dans notre systéme juridique pour traiter ces infractions
comme étant d’ordre criminel, alors qu’une amende maximale
pourrait aller jusqu’a 100 millions de dollars et méme plus? Si on
compare le systéme européen au systéme nord-américain,
avez-vous une préférence? Le niveau de preuves au criminel est
beaucoup plus élevé. Le civil serait-il plus efficace pour empécher
les infractions et maintenir un niveau de concurrence acceptable?

[Traduction]

M. Bodrug : En principe, la nouvelle disposition de la Loi sur
la concurrence concernant les accords entre concurrents n’est pas
aussi controversée. La proposition d’appliquer plus rapidement
des sanctions non criminelles dans le cas d’accords entre
concurrents qui ne se rangent pas dans la catégorie des ententes
injustifiables ne souléve pas beaucoup d’opposition. Cela, nous le
reconnaissons. De fagcon générale, on semble accepter de réserver
les sanctions criminelles aux accords vraiment crapuleux entre
concurrents visant a fixer les prix ou, comme Mme Bolton et
beaucoup d’autres les appellent, aux cartels flagrants, caractérisés
ou ouvertement collusoires. On estime généralement que ce type
d’entente devrait €tre passible de sanctions criminelles, méme s’il
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more difficult to prosecute, that it takes longer and a higher
standard exists. However, there is definitely also room for a non-
criminal route as well.

[Translation]

The Deputy Chair: In Quebec, a number of small gas station
operators were recently charged with Criminal Code offences. |
find it ludicrous that Criminal Code sanctions were applied.
Perhaps this kind of collusion could have been avoided had these
individuals been told that they could lose their home and their
business and that they could be liable to hefty financial penalties.

No doubt, there is a moral aspect to this issue. A government
has a responsibility to manage the country’s economy efficiently.
However, I am tempted to think that civil prosecution would be a
more effective approach. We would intervene more often, the
evidentiary burden would not be as great and investigations
would not last as long. The system would therefore be far more
efficient. Europe has long opted for this intervention approach. I
am simply throwing this out there for your consideration.

The $25 million fine does not seem high enough to me.
Businesses can often come to an agreement amongst themselves.
Their sales can be in the billions of dollars. I am still talking about
the principle behind sanctions. As I see it, it is better to provide
for minimum rather than maximum sanctions so that judges,
when dealing with two large multinationals, can always opt to
impose a much harsher penalty than the one provided for.

[English)

Ms. Bolton: I would like to point out that the prior level of fine
or the existing level of fine until March 2010, which is $10 million,
has actually not been a barrier to higher fines. In cases where
there have been convictions, which have generally been the result
of guilty pleas, parties have pleaded to multiple charges. I believe
the highest fine has actually been $50 million in Canada. As well, I
would say that the vast majority of the large cartels do not
originate in Canada. Therefore, the same cartel may be punished
in the U.S. and Europe and in other jurisdictions, so there are
principles of international comity that come into play in terms of
how much Canada wants to get into double counting of fines.

Senator Moore: Mr. Bodrug, I am looking at your letter of
February 3 to Mr. Ron Parker at Industry Canada. The
provisions of the Competition Act that we are discussing here
today were buried in that omnibus budget bill, which was tabled
on January 27 in the House of Commons and received Royal
Assent, as you know, on March 12. Your letter is dated
February 3, 2009, and you say, “I am writing . .. to provide
preliminary views on potential amendments to the merger review
process in the Competition Act as recommended by the
Competition Policy Review Panel.” That is the Wilson panel,

est reconnu qu’il est plus difficile et plus long de poursuivre les
coupables et qu’il faut respecter des critéres plus rigourcux.
Toutefois, on ne peut pas nier qu’il y ait place aussi pour des
sanctions non criminelles.

[Frangais]

La vice-présidente : Au Québec, on a récemment condamné des
détaillants qui opéraient chacun une petite station d’essence
d’infractions en vertu du Code criminel. Je trouve ridicule que la
sanction soit appliquée en vertu du Code pénal. Si on avait dit a
ces gens qu’ils pourraient perdre leur maison, leur commerce et
qu’ils seraient passibles de sanctions financiéres importantes, on
aurait peut-€tre pu empécher ce genre de collusion.

On a gardé sans doute un co6té de moral. Sur le plan de la
gouvernance des activités économiques d’un pays, on se doit
d’étre efficace. Je serais tentée de croire que la poursuite au civil
serait plus efficace. On interviendra plus souvent, on n’aura pas le
méme niveau de preuve a obtenir et les enquétes dureront moins
longtemps. On aura donc un systéme beaucoup plus efficace.
Cette pratique est en usage depuis longtemps en Europe, 1a ou
effectivement on est intervenu. Je vous soumets cet argument aux
fins de réflexion.

L’amende de 25 millions de dollars ne me semble pas suffisante.
Les entreprises souvent peuvent s’entendre. Ces entreprises ont un
chiffre d’affaires pouvant s’¢lever a des milliards de dollars. Je
parle toujours du principe des sentences. A mon avis, il s’agirait
plutot de fixer une sentence minimale plutdt que maximale afin de
permettre aux juges, qui se trouvent devant deux grandes
multinationales, d’imposer une sanction beaucoup plus sévére
que celle qui est prévue.

[Traduction]

Mme Bolton : J’aimerais signaler que le montant actuel de
I’amende, celui qui est en vigueur jusqu’en mars 2010, soit
10 millions de dollars, n’a pas empéché I'imposition d’amendes
plus salées. Les condamnations, généralement consécutives a des
plaidoyers de culpabilité, faisaient suite a des accusations
multiples. L’amende maximale imposée au Canada a été, je
crois, de 50 millions de dollars. Autre précision, la vaste majorité
des grands cartels ne sont pas montés au Canada. En
conséquence, le méme cartel peut €tre puni aux Etats-Unis et en
Europe ainsi que dans d’autres juridictions, ce qui fait intervenir
des principes de courtoisie internationale pour le comptage en
double des amendes au Canada.

Le sénateur Moore : Monsieur Bodrug, j’ai sous les yeux votre
lettre du 3 février a M. Ron Parker, d’Industrie Canada. Les
dispositions de la Loi sur la concurrence dont nous discutons
aujourd’hui sont enfouies dans ce projet de loi budgétaire
fourre-tout qui a été déposé a la Chambre des communes
le 27 janvier et qui a recu la sanction royale, comme vous le
savez, le 12 mars. Dans cette lettre, je lis : « J’écris [...] pour vous
présenter nos points de vues préliminaires sur les modifications
possibles au processus d’examen des fusions en vertu de la Loi sur
la concurrence recommandées par le Groupe d’¢tude sur les
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correct? In February you were writing a note to the department in
response to the panel’s recommendations.

Did the Canadian Bar Association have any input to possible
amendments to the Competition Act before it was tabled in
House of Commons? Is this your first attempt to have input?

Mr. Bodrug: The origin of this letter was, first, that we saw this
recommendation in the Wilson report. I may have my facts a little
wrong here, but I think the Conservative Party platform, before
the election — I cannot remember the exact date — included some
references to adopting that provision, the recommendations of
that panel. We struck a task force, actually some time before this,
to respond to this particular recommendation because we felt this
was not a recommendation or a topic that had been canvassed.
We did not feel that the comments were really solicited in the
original paper that the Wilson panel put out to solicit comments.
We were surprised by that. It took us time. We had a group with
which, I think, Mr. Wakil and Mr. Collins were involved that
spent some time on it. You will see that it is a detailed letter.

Senator Moore: Eleven pages.

Mr. Bodrug: We recognized that the bureau had a legitimate
concern about getting enough information fast enough. We were
concerned that this proposal was not the right path to take. We
took some time to put an alternate suggestion together. We did
not know the budget bill was coming out the next week, so it was
an accident, or fortuitous timing.

Senator Moore: Did you get a response to this letter from
Mr. Parker?

Mr. Bodrug: I do not believe so, not a formal response,
anyway. I know he received it. I did speak to him, and he
acknowledged receipt of it.

Senator Moore: You sent him an 11-page letter and he did not
come back to you.

Mr. Bodrug: We may have received a short acknowledgement
— I cannot recall specifically — but not a detailed response.

Senator Moore: Did it not deal with the issues you raised?

Mr. Bodrug: Not in any depth.

Senator Moore: At the start of your letter, you mention the
panel recommendations, and there are two bullets. The second
bullet, in which you quote the panel, says:

“the initial review period be set at 30 days, and the
Commissioner of Competition should be empowered, in
its discretion, to initiate a ‘second stage’ review that

politiques en matiére de concurrence ». C’est le panel Wilson,
n’est-ce pas? En février, vous écriviez une note au ministére en
réponse aux recommandations du groupe d’étude.

L’Association du Barreau canadien a-t-elle eu un mot a dire sur
d’éventuelles modifications au projet de Loi sur la concurrence
avant son dépdét a la Chambre des communes? Est-ce votre
premiere tentative pour faire connaitre votre point de vue?

M. Bodrug : Cette lettre a d’abord été inspirée par cette
recommandation du rapport Wilson. Il se peut que je me trompe
un peu, mais je crois que la plateforme du Parti conservateur,
avant I’élection — la date précise m’échappe — faisait a quelques
reprises allusion a l’adoption de cette disposition, des
recommandations de ce groupe d’é¢tude. Nous avons créé un
groupe de travail, quelque temps avant cette lettre, en fait, pour
répondre a cette recommandation particuliére, car nous estimions
que la recommandation ou la question n’avait pas été examinée a
fond. Nous avions I'impression que, dans le document original
qu’il a publié pour solliciter les commentaires, le groupe d’étude
Wilson avait manifesté de la tiédeur dans sa démarche. Cela nous
a pris au dépourvu. Il nous a fallu un certain temps. Nous avions
un groupe avec qui MM. Wakil et Collins ont travaillé, je pense,
et qui a consacré du temps a la lettre. Vous constaterez que c’est
une lettre détaillée.

Le sénateur Moore : Onze pages.

M. Bodrug : Nous avons reconnu que le Bureau éprouvait des
craintes légitimes quant a ’obtention, de fagon assez rapide, d’une
quantité suffisante d’informations. Nous craignions que cette
proposition ne fasse fausse route. Il nous a fallu du temps pour
formuler une solution de rechange. Nous ne savions pas que le
projet de loi budgétaire était sur le point d’étre déposé — il I’a été
la semaine suivante —, de sorte que 1’on peut parler d’accident ou
de coincidence fortuite.

Le sénateur Moore : M. Parker a-t-il répondu?

M. Bodrug : Je ne crois pas, pas officiellement, de toute fagon.
Je sais qu’il a regu la lettre. J’ai lui ai parlé, et il a reconnu avoir
recu la lettre.

Le sénateur Moore : Vous lui avez envoyé une lettre
de 11 pages, et il ne vous a pas répondu.

M. Bodrug : Nous avons peut-€tre regu un bref accusé de
réception — je ne me le rappelle pas précisément —, mais pas une
réponse détaillée.

Le sénateur Moore : N’y était-il pas question des problémes
que vous avez souleveés?

M. Bodrug : Pas en profondeur.

Le sénateur Moore : Au début de votre lettre, vous faites
allusion aux recommandations du groupe d’¢tude, dans deux
alinéas pointés. Le deuxiéme alinéa, dans lequel vous citez le
groupe d’étude, se lit comme suit :

« ()a période initiale d’examen devrait étre fixée
a 30 jours, et le commissaire a la concurrence devrait
avoir le pouvoir, a sa discrétion, de lancer une deuxiéme
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would extend the review period for an additional period
ending 30 days following full compliance with a ‘second
request’ for information.”

With respect to initiating a second-stage review that would
extend the review period for an additional period ending 30 days
following full compliance, could you walk me through an example
of how that would work?

Mr. Wakil: The parties would submit a premerger notification
filing, and they would not be able to complete their transaction, a
merger transaction, until 30 days had elapsed. Within that 30-day
period, the commissioner could request that additional
information be provided to it by the merger parties, and the
statute provides that they would not be able to complete the
transaction pending the receipt of that information. They would
have to gather that information, provide it to the Competition
Bureau and, once they provide a response that is complete and
correct in all material respects, another 30-day period would start
effectively giving the Competition Bureau 30 days to review that
information. Following the completion of that second 30-day
period, the parties would be able to close their merger transaction.
If the information request was a very long and significant one, it
could take months or a year for the parties to respond to the
information request. If the information request was short, it could
be done in a matter of days or weeks perhaps.

Mr. Collins: Within the second 30 days, after substantial
compliance, unless there is some other action by the Competition
Bureau, the parties would be in a legal position to close. However,
the Competition Bureau still has the right to go to the
Competition Tribunal and seek an injunction to stop the
transaction if they feel the information they received has given
them enough evidence to do so. Then they need to meet a
statutory test before the tribunal to receive the injunction.
Therefore, you are not assured that you will be able to close the
deal even with the passage of 30 additional days.

Senator Moore: Do the parties get a letter from the bureau
saying that they have received the additional information that was
requested, and when they get that letter, is that when the second
30-day period starts to run?

Mr. Wakil: No. I think the expectation is that the parties
would certify that their request is complete and correct in all
material respects.

Senator Moore: Do you think it is something from the bureau
saying, “Okay, you have met that™?

Mr. Wakil: I am not sure if the bureau has developed a process
or determined how it will respond to that. They probably will not
respond to that because it could be a considerable volume of
information, and they may not want to be on the record as
confirming that they believe that your request is correct in all
material respects.

¢tape d’examen qui prolongerait le processus et qui se
terminerait 30 jours aprés la pleine conformité avec une
deuxiéme demande d’information. »

Pour ce qui concerne la deuxiéme étape d’examen qui
prolongerait la période d’examen d’une période supplémentaire
qui se terminerait 30 jours aprés la pleine conformité,
pourriez-vous me donner un exemple détaillé de son mécanisme
de fonctionnement?

M. Wakil : Les parties présenteraient un préavis de fusion et
elles ne seraient pas en mesure de parachever 'opération, la
fusion, avant 30 jours. Pendant ces 30 jours, le commissaire
pourrait demander des renseignements supplémentaires aux
parties, et la loi prévoit que les parties ne peuvent pas
parachever 1'opération de fusion tant que le commissaire n’a
pas regu les renseignements demandés. Elles doivent réunir ces
renseignements, les communiquer au Bureau de la concurrence et,
une fois qu’elles ont fourni une réponse, compléte et exacte sous
tous ses rapports pertinents, on entre dans une autre période
de 30 jours, pendant laquelle le Bureau examine ces
renseignements. A la fin de cette deuxiéme période, les parties
peuvent conclure leur fusion. Si la demande vise de nombreux
renseignements, longs a réunir, les parties pourraient prendre des
mois ou une année pour y répondre. Dans le cas contraire, elles
prendront peut-étre quelques jours ou quelques semaines.

M. Collins : Au cours de la deuxieéme période de 30 jours, apres
une conformité substantielle, & moins que le Bureau de la
concurrence entreprenne une autre mesure d’action quelconque,
les parties seraient légalement dans une situation qui leur
permettrait de compléter la transaction. Toutefois, le Bureau de
la concurrence a toujours le droit de s’adresser au Tribunal de la
concurrence pour obtenir une injonction afin d’arréter la
transaction s’il estime que I'information qu’il a regue justifie de
le faire. Alors, il doit satisfaire a un critére juridique devant le
tribunal pour obtenir Iinjonction. Par conséquent, vous n’étes pas
assuré d’étre en mesure de compléter la transaction méme apres
que les 30 jours additionnels se sont écoulgs.

Le sénateur Moore : Est-ce que les parties regoivent une lettre
du bureau pour accuser réception de 'information additionnelle
qui a été demandée, et lorsqu’elles regoivent cette lettre, est-ce a ce
moment-la que la deuxiéme période de 30 jours débute?

M. Wakil : Non. Je pense qu’on s’attend a ce que les parties
attestent que leur demande est compléte et exacte a tous les égards
importants.

Le sénateur Moore : Pensez-vous que c’est quelque chose
provenant du bureau qui dirait : « Trés bien, vous avez respecté
cela? »

M. Wakil : Je ne suis pas certain si le bureau a élaboré un
processus ou s’il a déterminé comment il répondra a cela. Il est
probable qu’il ne répondra pas parce qu’il pourrait s’agir d’un
volume d’information considérable et qu’il pourrait hésiter a
avoir un document officiel confirmant qu’il croit que votre
demande est correcte a tous les égards importants.
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It would most likely work that you would certify your request
as complete and correct, and they would have 30 days to review it
and potentially challenge it because they may say that it is not
complete and correct in all material respects, that there are gaps
here, and there is non-compliance.

Mr. Collins: You are certifying that submission of your
material under oath.

Senator Moore: Yes, sure.

Mr. Collins: Obviously, the parties will look at that seriously
and do everything they can to ensure that they are complying.

Senator Moore: They want the deal to go ahead.
Mr. Collins: They do not want that to be challenged.

Senator Moore: This is why I find it interesting that the bureau
still has the opportunity to seek an injunction. Somewhere along
the way, do they not have to tell the parties that they met their
requirements and that they can go ahead with certainty and close
the deal? I find it extraordinary that you would be going through
the process and they could still challenge you after you have given
everything they have asked for. Where is the ending?

Mr. Wakil: That may be a preferable outcome, but you are
right; there will be subjectivity and uncertainty. The act also
contemplates the possibility of fines of $10,000 a day for every
day that you, as a merger party, are in breach of the no-close
waiting periods under the act.

For example, if you certify compliance with respect to the
second request, you wait for the elapse of the 30-day period, you
close your transaction and the bureau subsequently challenges
you and says, “No, you are actually in breach. You did not
comply with the request,” not only could the bureau seek an
injunction, but the parties could also face significant financial
penalties for being in violation of the no-close waiting periods
under the act.

Senator Moore: You went to great length here to point out the
shortcomings of the U.S. second-request process, and you did not
get any response to that. You say that that process is notorious in
international competition law circles, so why do we go down that
road? The bar knows what it is talking about, we know what the
international experience is, and you have no response. I find it
extraordinary because we are talking about potentially millions of
dollars of fines.

Mr. Wakil: We were also concerned that, as Mr. Bodrug had
indicated, there was not greater public consultation on this
throughout the entire process. In about 150 submissions to the
Wilson panel, I am not aware of one — maybe there was one or
two — that commented on potential changes to the merger

Cela fonctionnerait vraisemblablement de la maniére suivante :
vous attesteriez que votre demande est compléte et exacte, et le
bureau aurait 30 jours pour I’examiner et, potentiellement, la
contester parce qu’il pourrait dire qu’elle n’est pas compléte et
exacte a tous les égards importants, qu’il y a des lacunes ici, qu’il y
a non-conformité.

M. Collins : Vous faites I’attestation de la présentation de vos
renseignements sous serment.

Le sénateur Moore : Oui, certainement.

M. Collins : De toute évidence, les parties examineront la
question sérieusement et feront tout pour s’assurer d’étre
conformes.

Le sénateur Moore : Elles veulent que la transaction se réalise.
M. Collins : Elles ne veulent pas qu’elle soit contestée.

Le sénateur Moore : C’est pourquoi je trouve intéressant que le
bureau ait encore I’occasion d’obtenir une injonction. Quelque
part au cours du processus, n’a-t-il pas a dire aux parties qu’elles
ont rempli les exigences et qu’elles peuvent aller de I’avant avec
certitude et compléter la transaction? Je trouve extraordinaire le
fait que vous pouvez avoir suivi le processus et que le bureau peut
tout de méme contester aprés que vous lui avez donné tout ce qu’il
vous a demandé. Ou cela s’arréte-t-il?

M. Wakil : Cela pourrait étre un résultat préférable, mais vous
avez raison; il y aura de la subjectivité et de [Iincertitude.
La loi prévoit également la possibilité d’imposer une amende
de 10 000 $ par jour ou, en tant que partie a une fusion, vous étes
en non-respect des périodes d’attente pendant lesquelles une
transaction ne peut étre complétée en vertu de la loi.

Par exemple, si vous attestez la conformité en ce qui a trait a la
deuxiéme demande, vous attendez I’épuisement de la période de
30 jours, vous complétez la transaction et, par la suite, le bureau
conteste le tout et dit: « Non, vous €tes en fait en état de
non-conformité. Vous n’avez pas respecté la demande. « Non
seulement le bureau pourrait chercher a obtenir une injonction,
mais les parties pourraient également devoir payer des amendes
substantielles pour avoir violé les périodes d’attente pendant
lesquelles une transaction ne peut étre complétée en vertu de la loi.

Le sénateur Moore : Vous n’avez pas ménagé vos efforts pour
mettre en évidence les lacunes du processus américain de
demandes de renseignements supplémentaires, et vous n’avez
pas obtenu de réponse a cela. Vous dites que ce processus est
réputé dans les cercles internationaux de droit sur la concurrence,
alors pourquoi s’engager dans cette voie? Le barreau sait de quoi
il parle. Nous connaissons I’expérience internationale et vous
n’avez pas de réponse. Je trouve cela extraordinaire parce que
nous parlons d’amendes pouvant s’¢lever a des millions de dollars.

M. Wakil : Nous étions également préoccupés par le fait,
comme I’a dit M. Bodrug, qu’il n’y a pas eu de consultation du
public sur cette question pendant tout le processus. Sur environ
150 mémoires adressés au groupe d’¢tude Wilson, je n’en connais
aucun — il y a peut-étre un ou deux — qui traitait des
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provisions of the act. This blindsided many people. We did not see
it coming, and they are massive changes.

At one point in the Wilson panel, they describe some of these
changes as relatively modest upgrades to the act, and they are
certainly, in our view, quite massive, particularly in the merger
and cartel areas.

[Translation]

The Deputy Chair: 1 would like to welcome Tim Kennish,
counsel for the firm of Osler, Hoskin and Harcourt. You may
begin your presentation, Mr. Kennish. We already have a copy of
your submission.

[English]

Please give us an overview of your document rather than
reading it.

Tim Kennish, Counsel, Osler, Hoskin & Harcourt LLP: I am
pleased to be here. I am counsel to the legal firm of Osler, Hoskin
& Harcourt LLP, located at its Toronto office, although I am
appearing here in my personal capacity and not on behalf of the
firm. The views expressed by me are my own.

I wish to thank you for the opportunity to speak to you about
the amendments. These are the most significant and far-reaching
amendments to be made to the act in over 20 years. I believe that
they effect valuable and needed improvements to our competition
law. However, I also recognize that the amendments remain
controversial for a number of people, even now when the
parliamentary process has put an end to further debate over
their general merits.

While I agree that it is possible that the provisions may be
improved upon in terms of clarifying their scope of application, I
recognize that we are dealing with general law that applies to a
multitude of transactions. It will necessarily be cast in general
language, and there will be some areas of uncertainty. The
guidelines we have been talking about this morning go a
considerable distance to helping remove some of that uncertainty.

While I am in favour of these changes to the act, I do have
some personal reservations about a number of them, and I have
included those qualifications in the appendices to the brief, which
document you have seen.

Due to time limitations, I will speak about three areas. The first
is section 45 reform, the second is merger review and the third is
dominance. Other areas are touched on by the bill, but these are
the most important areas, and they have the greatest priority in
our approach to the law in this area.

I will talk a bit about the legislative process. Contributing a bit
to the controversy that continues to surround the amendments
was the process by which they were enacted as part of a tightly
packaged budget implementation bill. There was effectively no

modifications potentielles aux dispositions de la loi concernant les
fusions. Cela a dérouté beaucoup de gens. Nous ne 1’avions pas vu
venir, et ce sont des changements énormes.

A un certain moment, au sein du groupe d’étude Wilson,
certains de ces changements ont été qualifiées de mises a jour
relativement modestes de la loi, alors qu’il s’agit certainement, a
notre avis, de modifications énormes, particulierement dans le
domaine des fusions et des cartels.

[Frangais]
La vice-présidente : Je voudrais souhaiter la bienvenue a Tim
Kennish, avocat a la I’¢tude Osler, Hoskin et Harcourt. Me

Kennish vous pouvez procéder a votre présentation. Nous avons
déja votre document.

[Traduction)

S’il vous plait, veuillez nous donner un résumé de votre
document plutot que de le lire.

Tim Kennish, avocat, Osler, Hoskin & Harcourt LLP : Je suis
heureux d’étre ici. Je suis avocat-conseil auprés du cabinet
d’avocats Osler, Hoskin & Harcourt LLP, situé a Toronto. Je
m’exprimerai aujourd’hui en mon nom personnel et non en tant
que représentant de ce cabinet. Par conséquent, les propos que je
tiendrai représentent uniquement mon opinion personnelle.

Je tiens a vous remercier de I'occasion qui m’est accordée de
vous parler de ces modifications. Ce sont les modifications les plus
importantes et les plus ambitieuses qui ont été apportées a la loi
depuis 20 ans. A mon avis, il s’agit de modifications nécessaires
qui amélioreront notre droit de la concurrence. Toutefois, je suis
conscient qu’il s’agit de modifications controversées, encore
aujourd’hui méme si le processus parlementaire a mis fin au
débat sur cette question.

Bien que je sois d’accord pour dire qu’il est possible
d’améliorer ces dispositions pour ce qui est de clarifier leur
portée, je reconnais que nous avons affaire a la loi générale qui
s’applique a une multitude de transactions. Elle sera
nécessairement rédigée en termes généraux et il y aura certaines
zones d’incertitude. Les lignes directrices dont nous avons parlé ce
matin aident beaucoup a ¢liminer une partie de cette incertitude.

Bien que je sois en faveur de ces modifications apportées a la
loi, j’éprouve des réserves a I’égard du libellé de certaines
dispositions, et j’ai mis ces réserves dans les annexes du
document qui vous a été remis.

En raison des contraintes de temps, je vais parler de trois
domaines particuliers. Le premier est la réforme de I’article 45, le
second est ’examen des fusions et le troisiéme est la position
dominante. Le projet de loi touche a d’autres domaines, mais il
s’agit 1a des domaines les plus importants et ce sont ces domaines
qui regoivent la plus grande priorité dans notre approche a la loi
dans ce domaine.

Je vais parler un peu du processus législatif. Un facteur qui a
contribué un peu a la controverse qui se poursuit toujours autour
de ces modifications a été le processus d’adoption dans le cadre
d’un projet de loi d’exécution du budget trés étoffé. Il n’y a pas eu
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public consultation specifically in relation to the bill. It is
regrettable that the legislative process did not accommodate an
opportunity to talk about these specific provisions. That is
particularly the case with regard to merger pre-notification, which
was not previously the subject of any consultation.

However, with the exception of the merger pre-notification,
which is definitely an important area of the bill, virtually every
other change to the act that was recommended by the panel or
appears in the bill has been the subject of extensive public debate
and discussion ranging over a lengthy period of time. Some of
these matters have been under discussion or have been parts of
bills or proposals for over 15 years. We have had white papers,
bureau reports, studies done at the behest of the bureau and bills
that were tabled and went through several stages of review before
they died on the Order Paper. More recently, we had a fairly
extensive review of the field by the House of Commons Standing
Committee on Industry, Science and Technology and the panel,
which was a comprehensive canvassing of views on their topic.

With regard to the reforms in the area of merger
pre-notification, the panel did receive from several experienced
legal practitioners submissions contending that the system we
have had became problematic and was in need of changes, both to
speed up the time taken to complete merger reviews for the more
run-of-the-mill cases and also to increase time certainty, but also
to provide the bureau with increased time in cases that were
difficult to analyze.

I think the panel saw in this situation an opportunity to
recommend the adoption of a system — I am talking about the
U.S. merger clearance system — that could address both of those
issues while, at the same time, aligning our merger review system
more closely with that of the United States. There are several
statements in the Wilson panel report indicating their preference
for conformity between the laws in the different jurisdictions
where they may deal with the same business transactions.

Foremost among the important changes brought about by the
amendments was the correction of a pressing need for reform of
section 45. That provision is the cornerstone of our act, and it is
celebrating its 120th year as part of the legislation.
Notwithstanding that it is the cornerstone of the act, I believe it
has been significantly deficient and has lacked enforcement
integrity. That is unfortunate, because cartel arrangements are,
by common agreement throughout the developed world, the kind
of business practices that have the greatest potential for
competitive harm. Prosecution of cartels is, therefore, usually
the highest enforcement priority for competition authorities
around the world.

Although it has been the subject of some controversy, the need
for this reform has been fairly obvious to me for some time.
Canada has a law that is a critical tool in the control of
international anti-trust enforcement cartels, but that is seriously

de consultations publiques réelles portant sur le projet de loi. Il est
regrettable que le processus législatif n’ait pas fourni I’occasion de
discuter de ces dispositions particulieres. C’est particulieérement
vrai en ce qui concerne les préavis de fusion qui n’ont jamais fait
I’objet de consultations publiques.

Toutefois, a I’exception des préavis de fusion, qui est
certainement un domaine important du projet de loi, presque
toutes les autres modifications a la loi qui ont été recommandées
par le groupe d’étude ou incluses dans le projet de loi avaient fait
I’objet d’un débat public trés étendu qui s’est échelonné sur une
longue période de temps. Certaines de ces questions ont fait
I'objet de discussions ou ont fait partie de projets de loi ou de
propositions au cours des 15 derniéres années. Nous avons eu des
livres blancs, des rapports du bureau, des études commandées par
le bureau et des projets de lois qui ont été déposés et qui ont
franchi plusieurs étapes du processus d’adoption avant de mourir
au Feuilleton. Plus récemment, nous avons eu un examen
relativement poussé du domaine qui a été réalis¢ par le Comité
permanent de I'industrie, des sciences et de la technologie de la
Chambre des communes ainsi que le rapport du groupe d’étude,
qui représentaient des sondages complets sur les points de vue liés
a leur sujet.

En ce qui a trait aux réformes proposées a 1’égard des préavis
de fusion, le groupe d’é¢tude a regu des mémoires de plusieurs
juristes chevronnés qui soutenaient que le systéme était devenu
problématique et avait besoin d’étre réformé tant pour accélérer le
processus d’examen des fusions les plus simples, mais ¢galement
pour donner plus de temps au bureau pour analyser les cas les
plus difficiles.

Je pense que le groupe d’étude a vu dans cette situation
I’occasion de recommander 1’adoption d’un systéeme — je parle du
systeme américain d’approbation des fusions — qui pourrait
régler ces deux problémes tout en harmonisant en méme temps
notre processus d’examen des fusions avec celui des Etats-Unis. Il
y a plusieurs énoncés dans le rapport du groupe d’étude Wilson
témoignant d’une préférence pour une harmonisation des lois
entre différentes entités administratives qui pourraient avoir a se
pencher sur les mémes transactions d’affaires.

Les changements les plus importants apportés par ces
modifications étaient liés a la nécessité urgente de réformer
larticle 45. Cette disposition de la loi, qui céleébre cette année son
120° anniversaire, est la pierre angulaire de notre loi. Malgré son
importance, elle comportait, a mon avis, des lacunes importantes
et avait un pouvoir d’application limité. C’est malheureux, parce
que les cartels sont considérés a travers le monde comme étant les
ententes commerciales les plus nuisibles pour la concurrence. Par
conséquent, les poursuites qui concernent les cartels figurent
habituellement en haut de la liste des priorités des autorités de
réglementation de la concurrence du monde entier.

Bien qu’elle ait suscité une certaine controverse, la nécessité de
cette réforme était assez évidente a mes yeux depuis un certain
temps. Le Canada a une loi qui constitue un outil important pour
lapplication a I’échelle internationale des regles antitrust, mais
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out of step with similar laws in virtually every other developed
country in the world. That is due to the fact that the
section creates a criminal offence but, at the same time,
incorporates a rule-of-reason standard in the legislation.

That requires the prosecution to show not only that the
agreement contravened the prescribed action by having an
agreement with the competitor, but also that it affected a
market to an undue degree. That, in turn, requires measuring
and identifying which product and geographic markets are
affected by the agreement and then determining whether the
adverse effects in those markets reach a level of undueness. That
must all be done according to the criminal law standard of proof
beyond a reasonable doubt.

By contrast, the comparable laws of virtually every other
developed country use a per se evidentiary standard that dispenses
with the need for either of those requirements. Also, in most
jurisdictions where the relevant provisions are cast in per se form,
their application is strictly limited to a narrow list of
unambiguously harmful competition arrangements, such as
price-fixing, market allocation or supply-limiting agreements,
so-called hard-core agreements.

That is not true of section 45 currently, prior to its amendment.
It was potentially applicable to all inter-competitor agreements.
That is the difficulty on another side for dealing with
inter-competitor agreements not of the hard-core cartel variety.
Clearly there was a need to have a separate civil provision dealing
specifically with these kinds of arrangements that would permit a
more nuanced approach involving the assessment of the
competitive effects of those kinds of agreements, joint ventures
and so on, to determine whether there was a harmful outcome. In
the other ones, it was presumed because of the nature of the
agreements.

The makeover of former section 45 brought about by
Bill C-10 splits the former provision into two separate sections,
one of which, the criminal side, continues to be criminal but
replaces the rule of reason with a per se standard now only
applying to traditional hard-core cartels. That is one segment.
The other is a new civil provision, section 90.1, which has
potential application to all other horizontal agreements and
applies a rule of reason standard and judges the legality of the
agreement under civil evidentiary standards, which is more
accommodating, more lenient and less strict. The increased
enforcement capacity has been significantly elevated by the
higher fines that are contemplated, the $25-million limit, and
the possibility of increased jail terms for people who contravene
the criminal provision.

One of the principle complaints, and this is what is animating
people like the Canadian Bar Association coming forward, is that
because section 45 in the criminal version will now no longer
require a demonstration of harm but presumes it to flow from the
type of agreement, there could be many agreements that
contravene section 45 but where the parties are not in a
position to create harm. An example frequently kicked around

qui est dépassée par rapport aux lois similaires de presque tous les
autres pays développés. Cela serait attribuable au fait que bien
que cet article crée une infraction criminelle, il incorpore dans la
loi une régle de raison.

Ainsi, la cour doit non seulement démontrer qu’une entente ou
un arrangement avec un concurrent est anticoncurrentiel dans les
faits, mais également qu’il restreint indiment la concurrence sur
un marché donné. Par conséquent, cela nous oblige a mesurer et &
déterminer quels produits et quels marchés géographiques sont
touchés par I’entente et ensuite, a déterminer a quel degré les effets
nuisibles sur ces marchés sont indus. De plus, tous ces ¢léments
doivent étre prouvés hors de tout doute raisonnable
conformément a la régle du droit criminel.

De leur coté, les lois comparables de presque tous les autres
pays développés appliquent la régle de la preuve « per se » qui
dispense de ces exigences. De plus, dans la plupart des pays qui
ont adopté cette régle de la preuve « per se », son application se
limite strictement a une courte liste d’ententes qui nuisent
clairement a la concurrence, telles que les ententes de fixation
des prix, les ententes de répartition de clients ou de marchés et les
ententes visant a réduire ou a plafonner la production, ce qu’on
appelle les ententes injustifiables.

Cela n’est pas vrai de I'article 45 actuel, avant sa modification.
Il pouvait s’appliquer a toutes les ententes intervenues entre des
concurrents. C’est la difficulté, d’un autre c6té, pour faire face a
des ententes entre concurrents qui ne sont pas des ententes
injustifiables. 11 était clairement nécessaire d’avoir une disposition
distincte en droit civil portant précisément sur ce genre d’ententes
qui permettrait une analyse plus nuancée des effets sur la
concurrence de ce genre d’ententes, d’entreprises en
coparticipation, « et cetera », pour déterminer s’il y a un
résultat nuisible. Dans les autres cas, il était présumé a cause de
la nature des ententes.

La refonte de I’article 45 apportée par I'intermédiaire du projet
de loi C-10 a pour effet de diviser cet article en deux articles
distincts, dont I'un demeure une disposition de nature pénale,
mais remplace la régle de raison par une régle « per se » et
s’applique uniquement aux infractions commises par les grands
cartels traditionnels. C’est une partie. L’autre partie est une
nouvelle disposition civile, I'article 90.1, qui vise toutes les autres
ententes ou tous les autres arrangements horizontaux entre
concurrents et applique la régle de raison et évalue la légalité
des arrangements a la lumicre de la régle de preuve du droit civil,
qui est habituellement plus douce et moins stricte. La capacité de
mise en application a été considérablement augmentée par les
amendes plus €levées qui sont envisagées, la limite de 25 millions
de dollars, et la possibilité de peines d’emprisonnement accrues
pour les gens qui violent la disposition criminelle.

L’une des principales critiques fomentées par des organismes
tels que I’Association du Barreau canadien, est qu’en raison du
fait que I’article 45 du Code criminel n’exigera plus une preuve de
I’effet défavorable mais présumera qu’il découlera du type
d’entente, de nombreuses ententes dans lesquelles les parties ne
sont pas en position de créer des effets défavorables pourraient
donc contrevenir a l'article 45. L’exemple souvent cité est celui de
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is two newspaper vendors on a street corner in the city of Toronto
agreeing to charge the same price for their newspapers. That
could be, theoretically, a technical violation. However, the fact is
that the department, at least the bureau, is under-resourced in its
enforcement capacity, and it would be foolish in the extreme for it
to spend its time prosecuting such arrangements. I appreciate it is
not a legal defence, but in practical situations it probably
mitigates a lot of concern people have about taking these to the
extreme.

Examples are frequently cited of business arrangements where
one part of the arrangement is that there is an agreement that
might trip over section 45. An example might be that a vendor
agrees to sell to a purchaser a business and, in that connection,
enters into a separate agreement not to compete with the
purchaser following the acquisition for some period of time.
Theoretically, this could be a contravention of section 45 on the
ground that it is a market allocation arrangement. At the same
time, it is directly connected to the sale of the business because it
would not be entered into but for the fact that its purpose is to
facilitate the agreement being executed. The practical reality is
that the purchaser will not buy the business and pay for the
goodwill that he is purchasing if he will be faced immediately
following the closing with the old vendor, who may know his
customer base much better than the purchaser, competing those
customers away. That kind of situation would be a good example
of what was referred to in the previous session as an ancillary
defence brought into play because it would meet the requirements
of that section and many other multiple aspect relationships
where this could happen.

Another question has been alluded to: What about private
plaintiffs? They are not bound by what the bureau says.
Maybe the bureau does not care, but we could bring a private
action. I think private plaintiffs are even more constrained
in their ability or inclination to go after what you might call
competitively neutral transactions that might technically violate
section 45. Their rights are limited to collecting damages or trying
to recover damages for a violation of the provision. Where there is
no competitive harm, they will not have any damages and there
will not be a payday. In addition, in this field, litigation is
burdensome, and typically what happens in most jurisdictions
where they have private litigation as well as public enforcement is
that the private litigants often wait until there is a conviction and
then come in and assert that they have been harmed by the
violation of the law and obtain damages. If the bureau does not
take a case, it becomes more difficult for the private plaintiffs to
pursue such a thing, even assuming they have a damage claim they
can make out.

I submitted about merger pre-notification. Although it was not
notoriously deficient, I think the merger process was
acknowledged to have some shortcomings. I mentioned before
that one was that some of the cases that everyone would recognize
would never be challenged before the tribunal nevertheless were

deux vendeurs de journaux au coin d’une rue a Toronto qui
décident de vendre leurs journaux au méme prix, ce qui
théoriquement pourrait constituer une infraction technique.
Cependant, le fait est que le ministére, du moins le bureau, a
des ressources d’application limitées et il serait tout a fait insensé
qu’il consacre son temps a intenter des poursuites pour ce type
d’arrangements. Je conviens qu’il ne s’agit pas d’une défense en
droit, mais dans la pratique beaucoup de gens concernés y
réflechiront a deux fois avant de lancer de telles poursuites.

On cite souvent des exemples d’accords commerciaux
comportant un élément qui prévoit qu’il y a une entente
pouvant aller a l’encontre de I’article 45. On peut penser,
par exemple, a la vente d’une entreprise dans le cadre de
laquelle le vendeur et I’acheteur concluraient une convention de
non-concurrence pendant une certaine période apres la conclusion
de la vente. En théorie, cela pourrait étre une violation de
l’article 45 sous prétexte qu’il s’agit d’une entente de répartition
de marché. En méme temps, elle est directement liée a la vente de
I’entreprise car elle n’en ferait pas partie si ce n’était pour faciliter
la conclusion de cet accord. En réalitée, l'acheteur refusera
d’acheter si immédiatement aprés la vente, le vendeur qui
connait mieux les clients risque de les lui soutirer. Cet exemple
illustre bien la défense relative au caracteére accessoire dont il a été
question lors de la précédente séance et qui est utilisée car elle
répondrait aux exigences de I’article et de nombreux autres types
de situation ou ce genre d’entente peut étre conclue.

Une autre question a été soulevée : Qu’en est-il des particuliers
qui intentent des poursuites? Ils ne sont pas obligés de respecter ce
que dit le bureau. Le bureau ne s’en soucie peut-€tre pas, mais
nous pouvons intenter une action privée. Je pense que la capacité
ou la volonté des demandeurs particuliers d’intenter des
poursuites a I’¢égard de ce qu’on pourrait appeler des
transactions neutres sur le plan de concurrence pouvant
techniquement transgresser ’article 45 sont encore plus limitées.
Le demandeur a peu de chance de recouvrer ou d’essayer de
recouvrer des dommages et intéréts qu’il a subis par suite d’une
violation de l'article. S’il n’y a aucun effet défavorable sur la
concurrence, il n’y aura ni recouvrement de dommages et intéréts
ni dédommagement. En outre, les poursuites a cet égard sont
fastidieuses, et généralement dans la plupart des juridictions ou
sont intentées des actions privées et ou il y a des mesures
d’application publiques, les plaideurs particuliers attendent qu’il y
ait une condamnation avant de prouver qu’ils ont subi des torts
par suite de la violation de la loi et d’obtenir des dommages et
intéréts. Si le bureau n’accepte pas un dossier, les demandeurs
particuliers auront plus de difficulté a poursuivre ’affaire, méme
en supposant qu’ils puissent déposer une demande de
dédommagement.

Le mémoire que je vous ai présenté fait mention du préavis de
fusion. Méme s’il n’était pas notoirement déficient, le processus de
fusion comportait un certain nombre de lacunes. J’ai indiqué
auparavant que I'on compte parmi ces lacunes certains dossiers
dont tout le monde s’accorderait a dire qu’ils ne seront jamais
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taking longer than expected. The other piece was that the
maximum waiting period the bureau can rely upon is 42 days
under the law. Some cases that raise difficult issues — and there
might be 10 a year at most — are not concluded within 42 days.
From the bureau’s side, for those kinds of cases, there just was not
enough time.

The importation of the U.S. system provided the opportunity
of doing something about that situation.

A third consideration was that because so many of our mergers
reviewed here are also the subject of parallel reviews in the U.S., it
is thought to be undesirable to have the two systems not
synchronized to create the maximum efficiency and review, but
desirable to have greater degree of congruity between the two
areas.

Under the U.S. system, which is different from the Canadian
process as it has been until now, there are one or two stages. If
you go through the first stage and you are not asked for more
information in so-called second request, then you are out the door
at the end of 30 days and you have a green light to close. If they
ask for additional information, a second request is issued; then
you are into a longer time period. It was discussed how that
works. I will not make light of it. It can be a burdensome process
both from a time and a money point of view. However, the U.S.
experience indicates, in recent times at least, that over 97 per cent
of all filed cases go through in the 30-day initial time period, and
fewer than 3 per cent are flagged for a second request.

In the U.S. system, the process forces the reviewing agency to
make an earlier decision on the case as to whether or not it will be
required to go through this second stage. Therefore, it effectively
clears more cases in the first 30 days than we have experienced.

There are definitely trade-offs in adopting the U.S. system, a
number of shortcomings that have been experienced in the U.S.,
particularly with the more difficult cases, which are mentioned in
CBA'’s brief.

I think it is pretty clear that if the bureau follows the examples
set by its U.S. counterparts, there would be a greater number of
cases cleared in the 30 days and a fewer number that go beyond
that. How it actually would work in practice would depend just
on what they do, because they are not required to parallel the U.S.
practice. Nevertheless, given that Parliament appeared to intend
to adopt the U.S. practice to get the advantages out of it, it may
be expected the bureau would try to follow some similar sort of
record. We will have to see.

Another thing about the U.S. process is that it avoids reliance
on the formality and the awkwardness of going through court
orders for getting information, whereas the Canadian process has
relied upon section 11 orders.

contestés devant le tribunal pourtant ils prenaient plus de temps
que prévu. Deuxiémement, selon la loi, la période d’attente
maximale imposée au bureau est de 42 jours. Certains cas ont fait
apparaitre des problémes épineux — il y en a tout au plus 10 par
an — qui ne sont pas réglés en moins de 42 jours. Le bureau
estime qu’il ne disposait pas de suffisamment de temps pour régler
ce genre de dossiers

L’adoption du processus d’examen américain a permis de faire
quelque chose pour régler cette situation.

Troisiemement, du fait qu'un grand nombre de nos fusions
examinées ici sont également examinées en paralléle aux
Etats-Unis, on pense qu’a des fins d’optimisation de ’efficacité
et du processus d’examen il n’est pas souhaitable que les deux
systemes ne soient pas synchronisés, mais une plus grande
cohérence entre les deux systémes serait désirable.

Le systéme américain, qui est différent du processus canadien
tel qu’il existe jusqu’a présent, comporte une ou deux étapes. Si
I’examen ne comporte qu’une seule étape et qu’aucun
renseignement supplémentaire n’est demandé pour une
« deuxiéme requéte », ’approbation est donnée a la fin de la
période de 30 jours et la fusion est autorisée. En cas de demande
de supplément d’information, I’examen se fait dans le cadre d’une
deuxiéme requéte et le processus est plus long. Ce mécanisme a
fait I'objet d’une discussion. Je ne le tiendrai pas pour acquis.
Il peut s’avérer long et couteux. Toutefois, I’expérience des
Etats-Unis indique que plus de 97 p. 100 des cas sont autorisés au
cours de la période initiale de 30 jours et moins de 3 p. 100 des cas
ont fait I'objet d’une deuxiéme requéte.

Le processus en vigueur aux Etats-Unis oblige l'autorité
chargée de ’examen a décider rapidement si le cas fera ou non
I’objet d’une deuxieme requéte. Ce qui explique qu’ils traitent plus
de dossiers que nous durant les 30 premiers jours.

L’adoption du systéme américain est assurément le fruit d’un
compromis, car un certain nombre de lacunes ont été relevées aux
Etats-Unis, surtout en ce qui concerne les cas les plus difficiles
mentionnés dans le mémoire de I’Association du Barreau
canadien.

Selon moi, il est clair que si le bureau suivait I’exemple de ses
homologues américains, un nombre accru d’opérations serait
approuvé au cours des 30 premiers jours et, de ce fait, le nombre
de dossiers dont ’examen prendrait plus de 30 jours diminuerait.
Toutefois, la fagon dont le systéme sera appliqué dépendra de ce
qu’ils feront, parce qu’ils ne sont pas obligés de suivre le modéle
américain. Cependant, puisque le Parlement semble vouloir
adopter le processus des Etats-Unis pour en retirer les
avantages, on peut s’attendre a ce que le bureau essaie de faire
de méme. Nous verrons bien.

De plus, le processus des Etats-Unis permet d’éviter d’avoir
recours de maniére formelle et embarrassante a des ordonnances
judiciaires pour l’obtention de renseignements alors que le
processus canadien invoque les ordonnances de I’article 11.
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The final thing I want to talk about is the abuse of dominance.
There is one major change in this area, apart from taking
out the airline abuse provisions, which also happened as part of
Bill C-10, and that is providing that administrative monetary
penalties be imposed for abuse of dominance.

In the civil area, unlike criminal, ever since we first started
putting civil provisions into the act back in the mid 1970s for
business practices that were less obviously harmful — things like
exclusive dealing and tied selling, sometimes harmful, sometimes
not, depending on the circumstances — the remedies for
infringement were effectively, “Do not do it again,” once they
determined that it had adverse effects. There was not any way, in
effect, of penalizing a party for having infringed the section in the
past. That was seen to be a deficiency in terms of deterrence.
People would talk about getting one free bite, or we will stop after
you tell us that we are offside.

In the area of abuse of dominance, the most important aspect
of civil provision, they have one alternative remedy; they can
actually mandate the divestiture of the party’s business. That is a
pretty severe remedy. In fact, that is the problem. Because it is so
severe, the tribunal would be hesitant to impose that kind of an
ultimate solution to resolve an issue in a sense that these business
practices are sometimes hard to figure out as to whether they are
offside or onside, and what is purely aggressive good competition
and what is actually competition limiting and has harmful public
effects.

Even in this area, however, there was no ability to impose a
penalty consequence for past behaviour. The amendments
effectively address this as well by permitting the Competition
Tribunal to impose administrative monetary penalties. The
maximums are $10 million for a first order and $15 million for
subsequent orders.

I have commented in the paper that I think these
maximums are at the high end, but you may have read in the
last few days that the European Commission has fined Intel under
their abuse-of-dominance provision over a billion Euros for a
violation. I have explained in the paper why I think it is probably
unnecessarily high. A lot of this stuff is in play right now, and it
may be that it is looking more modest.

I want to conclude by saying I appreciate that you have a
difficult assignment. You are looking at something on an ex post
facto basis, and you did not have an opportunity to provide your
comments before provisions became law. All I am here to say is
that while I recognize there are some deficiencies — I have tried to
mention some of them and certainly the CBA has focused on
others — 1 think the legislation effects some important
improvements to our law in the major areas of its application,
and I certainly support it. I am happy to respond to any
questions.

L’abus de position dominante est le dernier point que je
souléverais. A I’exception de I’abrogation des dispositions visant a
prévenir les abus des transporteurs aériens, qui découle du projet
de loi C-10, un important changement a été apporté a ce sujet, il
s’agit de l'imposition de sanctions administratives pécuniaires
pour abus de position dominante.

Dans le domaine civil, contrairement au pénal, depuis que nous
avons commence a incorporer des dispositions civiles dans la loi
au milieu des années 1970 pour les pratiques commerciales
manifestement moins dommageables — par exemple : 'exclusivité
et les ventes liées qui, selon les circonstances, ont parfois des effets
deéfavorables et parfois n’en ont pas —, les remédes en cas de
violation étaient effectivement de dire » Ne refaites pas cela » une
fois qu’ils avaient déterminé que ces pratique avaient des effets
défavorables. En fait, par le passé, aucune sanction n’était
imposée a une partie qui aurait transgressé 1’article de la loi. Il
y avait donc une lacune au niveau de la dissuasion. Les gens
parlaient d’une chance de s’en tirer, ou de ne s’arréter qu'une fois
qu’on leur dirait qu’ils contreviennent a la loi.

Pour ce qui est de ’abus de position dominante, il y a un
recours et c’est la Iaspect le plus important de la disposition
civile : le dessaisissement de I’entreprise de ’auteur de la violation
peut étre ordonné. Ce recours est trés sévére. En fait, c’est ce qui
pose probléme, car du fait de cette sévérité, le tribunal hésitera a
imposer ce genre de solution ultime pour régler une question
compte tenu de la difficulté a déterminer parfois si ces pratiques
commerciales sont illégales ou non, ce qui est un comportement
concurrentiel audacieux et ce qui limite la concurrence et a des
effets défavorables sur le public.

Cependant, méme dans ce domaine, il n’était pas possible
d’imposer une sanction pour un comportement passé. Les
amendements abordent efficacement aussi cette question en
autorisant le Tribunal de la concurrence a imposer des
sanctions administratives pécuniaires. Le montant maximal est
de 10 millions de dollars pour la premiére ordonnance et
de 15 millions de dollars pour toute ordonnance subséquente.

J’ai mentionné dans le mémoire que ces plafonds sont trop
¢levés, et vous avez pu lire ces derniers jours que la Commission
européenne a impos¢, en s’appuyant sur sa disposition relative a
I’abus de position dominante, une sanction de plus de un milliard
d’euros a Intel pour violation. J'explique dans le mémoire les
raisons pour lesquelles ce montant est probablement inutilement
¢levé. Plusieurs situations de ce genre sont apparues depuis et le
montant peut sembler plus modeste.

Je veux conclure en disant que je reconnais que votre comité est
chargé d’une tache difficile, celle de présenter un rapport
rétrospectif sans avoir eu l’occasion de formuler des
commentaires avant ’adoption du projet de loi. Je suis ici pour
vous dire que bien que je reconnaisse qu’il y a des lacunes — j’ai
essayé d’en mentionner quelques-unes et I’Association du Barreau
canadien en a certainement soulignées d’autres —, je pense que la
mesure législative touche d’importantes améliorations a notre loi
dans les domaines essentiels de son application, et je 'appuie
¢videmment. Je me ferai un plaisir de répondre a toute question.
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The Deputy Chair: Thank you, Mr. Kennish. You made quite a
comprehensive presentation.

Due to the fact that we have two other witnesses and normally
we finish at 12:30, I am in the hands of the committee. Maybe we
will ask just two questions and we will proceed, or we will have to
extend the time for the next witnesses because we all want to hear
from them as well. It is up to the committee to decide. I am in
your hands.

Senator Tkachuk: We have a special caucus meeting at 12:45.

The Deputy Chair: Can we say a maximum of five minutes for
one question on your side and one on our side?

Senator Tkachuk: I do not have any questions.

The Deputy Chair: You gave us a lot of material, Mr. Kennish;
food for thought.

Senator Moore: I will be brief. Thank you, Mr. Kennish, for
appearing.

You mentioned the Canadian Bar Association’s brief, their
letter and comments with regard to the American system, the
second request. Do you support the position of the bar? Have you
seen their letter?

Mr. Kennish: I have seen it. I have not studied it in great detail.
I am supportive of the approach that the panel took. Some of the
things that are being sought after as exemptions are also things
that, in the current law, are not provided for. I think there is some
legitimacy amongst the complaints that are set forth there and
others that people have lived with in the past and do not seem to
be a problem.

I have not looked at that letter since within the last couple of
weeks, so I do not recall exactly what their focus was.

Senator Moore: Thank you.

Senator Fox: One short question, on the regulated conduct
defence, which you have appearing in Appendix A on page 2. In
view of what has gone on in the past between the CRTC and the
Competition Bureau, you are basically saying here that it is not
clear that the regulated conduct is a defence in section 45. What
would be the situation if it is not clear? Would it not be a defence?

Mr. Kennish: Regulated conduct defence is a judicial principle.
It was developed by the courts. It has been applied by the courts
even though there are no defences in a number of these statutes,
including the Competition Act. The Competition Act has been
involved in some of these other cases.

The main concern here is that the last statement on the
regulated conduct defence was made by the Supreme Court of
Canada in the Garland case. The Garland case looked at the
Competition Act as it was. Under the new system, the main point
that the Supreme Court of Canada made at the opening for the

La vice-présidente : Merci, monsieur Kennish. Votre exposé est
trés exhaustif.

Etant donné que nous avons deux autres témoins et que nous
terminons normalement a 12 h 30, je m’en remets a la décision des
membres du comité. Nous pouvons peut-€tre poser deux
questions seulement et nous continuerons ou nous prolongerons
la séance pour les prochains témoins car nous voulons tous
entendre aussi leurs témoignages. Il incombe au comité de
décider. Je m’en remets a vous.

Le sénateur Tkachuk : Nous avons une réunion spéciale du
groupe parlementaire a 12 h 45.

Le vice-président : Que diriez-vous de cinq minutes au
maximum pour une question posée par votre coté et une par le
notre?

Le sénateur Tkachuk : Je n’ai pas de question.

Le vice-président : Vous nous avez fourni beaucoup
d’informations, monsieur Kennish, il y a la matiére a réflexion.

Le sénateur Moore : Je serai bref. Merci d’étre venu témoigner,
monsieur Kennish.

Vous avez mentionné le mémoire, la lettre et les observations
de I’Association du Barreau canadien au sujet du systeme
américain, de la deuxiéme requéte. Appuyez-vous la position du
Barreau? Avez-vous lu la lettre de cette association?

Je I’ai lue. Je ne Iai pas étudiée en détail. Je rejoins la position
du groupe de témoins. Certaines choses dont on voudrait faire des
exemptions sont aussi des choses qui ne sont pas prévues dans la
loi actuelle. Je pense qu’il y a une certaine légitimité dans les
critiques faites la-bas et d’autres que nous avons vues par le passé
et qui ne semblent pas poser de probléme.

Je n’ai pas relu la lettre depuis au moins deux semaines, aussi je
ne me souviens pas exactement ce dont il s’agit précisément.

Le sénateur Moore : Merci.

Le sénateur Fox : Une question courte sur la défense fondée sur
le comportement réglementé dont le paragraphe la concernant se
trouve a la page 2 de 'Annexe A. Compte tenu de ce qui s’est
passé entre le CRTC et le Bureau de la concurrence, vous dites
essentiellement dans ce paragraphe qu’il n’est pas clair qu’en
vertu de Darticle 45, le comportement réglementé soit un moyen
de défense. Que se passerait-il si ce n’est pas clair? Ne serait-ce pas
un moyen de défense?

M. Kennish : La défense fondée sur le comportement
réglementé est un principe juridique élaboré par les tribunaux.
Les tribunaux ’ont appliqué méme en I’absence de moyens de
défense dans un certain nombre de lois, notamment dans la Loi
sur la concurrence. La Loi sur la concurrence a été utilisée dans
certains de ces autres.

Ce qui est surtout préoccupant, c’est que la derniere
déclaration sur la défense fondée sur le comportement
réglementé a été faite par la Cour supréme du Canada dans
larrét Garland. L’arrét Garland a examiné la Loi sur la
concurrence telle qu’elle était. Dans le nouveau systéme, le
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application of the principle was — Ms. Bolton mentioned this —
leeway, and they pointed to the term “undue.” That is no longer
in the statute as far as section 45 is concerned.

‘What is in the bill, whatever the law was, is still the law. I think
we are now in a situation where if you want to provide protection
for governmentally mandated or legislated actions, or where it is
authorized by legislation, we have to come out and say it. It is not
clear at all now that that situation will be protected.

It is intolerable for a board or for people acting pursuant to a
board’s direction, when someone has been operating under validly
authorized legislation, to hit them with a fine in a competition
process for doing that very thing. Therefore, I agree with the bar
on that issue. The regulated conduct doctrine statement in regard
to section 45, as amended, is not affected. There is not a similar
one for the civil version, which is section 90.1. A stronger case can
be made for the civil version.

That is my view on that. I am hopeful there will be some
openness to considering it, although this topic is controversial
between the bureau and the bar.

[Translation]

The Deputy Chair: I would like to welcome our next witnesses:
Michael Janigan, Director of and General Counsel for the Public
Interest Advocacy Centre, and Anu Bose, Head of the Ottawa
office of Option consommateurs.

Anu Bose, Head of the Ottawa Office, Option consommateurs:
Madam Deputy Chair, Option consommateurs was founded in
Montreal in 1983 as a not-for-profit association whose mission is
to promote and defend the interests of consumers and to ensure
that they are respected.

Over the years, Option consommateurs has developed expertise
in the area of financial services, health and agrofood, energy,
travel, access to justice, commercial practices, debt and privacy.

With me today is Michael Janigan, General Counsel for the
Public Interest Advocacy Centre, a not-for-profit agency with
head offices in Ottawa. Founded in 1956, PIAC provides legal
and research services on behalf of consumers who do not have the
resources to actively participate in decisions involving the delivery
of important public services.

For over three decades, PIAC has played a leading role in the
regulatory action taken by the energy, air transportation,
telecommunications and financial services sector. Our two
organizations will be making a joint presentation.

point majeur soulevé par la Cour supréme du Canada au
commencement de la mise en ceuvre du principe était —
Mme Bolton I’a mentionné — la marge de manceuvre et le mot
« abusif. « Ce mot ne se trouve plus dans I'article 45 de la loi.

Ce qui se trouve dans le projet de loi, peu importe quelle était la
loi, reste la loi. Je pense que nous sommes maintenant dans une
situation ou si ’on veut protéger les mesures mandatées ou
legiférées par le gouvernement, ou lorsque la loi I'autorise, nous
devons le dire sans ambages. Il n’est maintenant pas clair du tout
si une protection sera assurée dans cette situation.

Il est inadmissible pour un conseil ou pour des gens qui
agissent sous les directives d'un conseil, si quelqu’un est
intervenu sous lautorité de la loi, de lui imposer une amende
dans le cadre d’un processus concurrentiel pour avoir fait
précisément cela. Par conséquent, je suis du méme avis que le
Barreau a cet égard. La doctrine de conduite réglementée
relativement a I’article 45 modifié n’est pas touchée. Il n’y en a
pas une semblable pour la version civile, qui se trouve a
larticle 90.1. On peut présenter de meilleurs arguments pour la
version civile.

C’est mon point de vue a cet égard. J’espere qu’on fera preuve
d’une certaine ouverture d’esprit lorsqu’on examinera la question,
bien qu’elle soit un sujet de controverse entre le bureau et le
Barreau.

[Frangais)

La vice-présidente : J’aimerais souhaiter la bienvenue a nos
représentants du Centre pour la défense de l'intérét public,
Michael Junigan, directeur exécutif et avocat-conseil, ainsi que
Mme Anu Bose, d’Option Consommateurs, responsable du
bureau d’Ottawa.

Anu Bose, responsable du bureau d’Ottawa, Option
consommateurs : Madame la vice-présidente, nous sommes un
organisme a but non lucratif dont le siége social est a Montréal.
Fondé en 1983, Option consommateurs a pour mission de
promouvoir et de défendre les intéréts des consommateurs ainsi
que de veiller a ce qu’ils soient respectés.

Au cours des ans, Option consommateurs a notamment
développé une expertise dans le domaine des services financiers,
de la santé et de I'agroalimentaire, de 1’énergie, du voyage, de
I’accés a la justice, des pratiques commerciales, de I'endettement et
de la protection de la vie privée.

Je suis accompagnée par Maitre Janigan de PIAC, qui est un
organisme a but non lucratif dont le siége social est a Ottawa.
Créé en 1956, le PIAC offre des services de représentation
juridique, des services de recherche et de défense des intéréts
publics au nom des consommateurs qui n’ont pas les ressources
pour participer activement aux décisions touchant la prestation
d’importants services publics.

Pendant plus de trois décennies, le PIAC a joué¢ un drdle
premier plan dans les démarches réglementaires entreprises par
des industries du secteur de I’énergie, du transport aérien, des
téelecommunications et des services financiers. Il s’agit d’une
présentation conjointe de nos deux organismes.
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PIAC and Option consommateurs took part jointly in the
public debate on changes to the Competition Act arising from
Bill C-10, both in the media and in hearings before the House of
Commons Finance Committee.

[English)

While the bill before us was not perfectly tailored for the needs
of consumers, it represents a genuine attempt to make the
promotion of competitive markets and enforcement of
prohibitions against anti-competitive conduct a priority.

We maintain that stakeholders are a broader group than
shareholders. According to the Conference Board of Canada,
consumers account for over 60 per cent of GDP. Therefore, it can
be argued that they are the prime stakeholders, since they buy the
products and services offered by suppliers. The regulation of
markets and products is therefore intimately related to the role of
government in maintaining a balance between consumer and
producer interests.

As early as 2002, the House of Commons Industry, Science and
Technology Committee issued an extensive report on competition
policy that touched on many of the legal developments contained
in Bill C-10. For example, it recommended the two-track system
of criminal and civil enforcement with more rational standards.

In 2004, many of the committee’s recommendations were
reviewed by the Organisation for Economic Co-operation and
Development, OECD, in their comprehensive report on Canada’s
competition law and policy. Among other recommendations, the
report green-lighted such reforms as the two-track approach to
anti-competitive conduct with accompanying toughening of
monetary penalties and private party access. Since I am not a
lawyer, I will pass it on to Mr. Janigan.

Michael Janigan, Executive Director/General Counsel, Public
Interest Advocacy Centre: With respect to Bill C-10, we wrote to
the chair of the Senate Committee on National Finance, the
Honourable Joseph Day, with copies to the committee members,
regarding our views about Bill C-10 prior to its passage. We
informed Senator Day that, first, the proposed amendments,
while quite comprehensive, have been the subject of considerable
past discussion among stakeholders. Finally, they represented a
fairly balanced approach on necessary refinements to the act.

As we noted in our letter of March 4, 200:

Yet while the changes to the framework, powers, and
procedures are likely to be very effective in helping the
competition authorities achieve the objectives of the Act,
they are, in fact, provisions that have been much discussed
and lauded by significant national and international
authorities. The government has apparently realized that

Le PIAC et I’'OC ont participé conjointement au débat public
sur les modifications apportées a la Loi sur la concurrence
contenue dans le projet de loi C-10 a la fois dans les médias et
devant le Comité des finances de la Chambre des communes.

[Traduction]

Bien que le projet de loi dont nous sommes saisis ne soit pas
parfaitement adapté aux besoins des consommateurs, il représente
un effort sincére pour faire en sorte que la promotion des marchés
concurrentiels et I’application des interdictions visant les
conduites anticoncurrentielles deviennent des priorités.

Nous soutenons que les intervenants forment un groupe plus
large que les actionnaires. Selon le Conference Board of Canada,
les consommateurs représentent plus de 60 p. 100 du PIB. Par
conséquent, on peut faire valoir qu’ils sont les principaux
intervenants, puisqu’ils achétent les produits et services offerts
par les fournisseurs. La réglementation des marchés et des
produits est donc étroitement liée au role du gouvernement en
vue de maintenir un équilibre entre les intéréts des
consommateurs et ceux des producteurs.

Dé¢s 2002, le Comité permanent de 'industrie, des sciences et de
la technologie de la Chambre des communes a publié un rapport
exhaustif sur les politiques en matiére de concurrence qui portait
sur un grand nombre des nouvelles dispositions législatives
figurant dans le projet de loi C-10. Par exemple, il a
recommandé¢ le systéme a deux volets pour I’application de la
loi au pénal et au civil, ainsi que des normes plus rationnelles.

En 2004, ’Organisation de coopération et de développement
¢conomiques, ’OCDE, a examiné un grand nombre des
recommandations du comité dans son rapport exhaustif sur les
lois et les politiques en matiére de concurrence. Parmi d’autres
recommandations qui ont été formulées, le rapport a donné le feu
vert a de telles réformes, comme I’approche a deux volets a la
conduite anticoncurrentielle, le durcissement de sanctions
pécuniaires et la réduction de Iacces des particuliers. Comme je
ne suis pas avocat, je vais céder la parole a M. Janigan.

Michael Janigan, directeur exécutif et avocat conseil, Centre
pour la défense de I’intérét public : En ce qui concerne le projet de
loi C-10, nous avons envoyé une lettre au président du Comité des
finances nationales, I’honorable Joseph Day, de méme que des
copies pour les membres du comité, dans laquelle nous exposons
nos opinions au sujet du projet de loi C-10 avant son adoption.
Dans un premier temps, nous avons informé le sénateur Day que
les modifications proposées, bien qu’elles soient trés détaillées, ont
fait ’objet de discussions approfondies avec les intervenants. Elles
représentent une position assez équilibrée sur les précisions qu’il
faut apporter a la loi.

Voici un passage tir¢ de notre lettre du 4 mars 2009 :

Bien que les changements apportés au cadre, aux pouvoirs et
aux procédures seront vraisemblablement trés efficaces pour
aider les autorités en matiére de concurrence a atteindre les
objectifs de la loi, ce sont en fait des dispositions dont on a
abondamment discuté et qui ont été applaudies par de
grandes autorités nationales et internationales. Le
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their adoption by Parliament could represent a much needed
boost to competitive markets and a substantial deterrence to
job destroying anti-competitive conduct.

The present amendments also complete the reform of
provisions on misleading advertising or deceptive marketing
that has been the consensus for over two decades. These
amendments will help the competition authorities address this
abuse in an economic and administrative fashion. By so doing, the
intent of the provisions will be more efficiently enforced and
appropriate sanctions meted out that are commensurate to the
conduct of the offending advertiser.

Naturally, there has been an effort to bolster the effectiveness
of non-criminal enforcement procedures to encourage
compliance, including more realistic maximums on administered
monetary penalties and some new rights for complainants. This
package of amendments places appropriate emphasis on the
importance of deterring anti-competitive conduct, particularly in
the current difficult financial environment.

It is essential that the committee understand that these
amendments are designed to make markets work better and to
protect the legitimate interests of consumers and suppliers on
open markets. These amendments will act as a deterrent to
practices that entail conduct that subverts the operation of a
competitive market and that prevents the existence of an informed
marketplace of customers; and, finally, the ability of suppliers to
challenge dominant players with new products and services.

In terms of looking at this legislation as to who wins or who
loses, I would note, honourable senators, you generally never get
to hear from the businesses that need this kind of protection. For
example, you will not be hearing from the independent business
person who has used the family assets to finance a new business
only to see it crushed by the actions of suppliers of the new
business, at the instigation of a market incumbent.

You might read about a scam luring shoppers to purchase a
wonder product that is misrepresented and misdescribed, but you
will never see before you the pensioner who has had to cut back
on necessities because she fell for the scam. She will not be here to
tell you that what happened to her is an acceptable risk that
allows more creative advertising to take place.

You will not hear from the parties complaining about increases
to maximum penalties, that the existence of dollar amounts
sufficiently robust to deter the largest of businesses from
breaching the act will probably prevent more bureau files from
being opened because of business self-policing to avoid such
sanctions.

It is of highest importance that senators understand that
deterring anti-competitive conduct as proposed here is not the
heavy hand of government in operation. Instead, it is supportive

gouvernement a, semble-t-il, pris conscience que leur
adoption par le Parlement pourrait étre le coup de pouce
dont les marchés concurrentiels ont tant besoin et un moyen
de dissuasion important a la conduite anticoncurrentielle qui
¢limine les emplois. [Traduction]

Les modifications viennent aussi compléter la réforme des
dispositions sur la publicité ou les pratiques commerciales
trompeuses qui font ’objet d’un consensus depuis deux
décennies. Ces modifications aideront les autorités en matiére de
concurrence a s’attaquer a cet abus de fagon économique et
administrative. Ce faisant, l'intention des dispositions sera
appliquée plus efficacement et les sanctions infligées seront
proportionnelles a la conduite du publicitaire fautif.

Naturellement, on a tenté de renforcer I’efficacité de
lapplication de la loi sans recourir a la procédure pénale pour
encourager le respect de la loi, ce qui comprend des sanctions
pécuniaires maximales plus réalistes et des droits nouveaux pour
les plaignants. Cette série de modifications met I’accent sur
I'importance de décourager la conduite anticoncurrentielle, plus
particuliérement dans la situation financiére difficile actuelle.

11 est essentiel que les membres du comité comprennent que ces
modifications sont congues pour améliorer le fonctionnement des
marchés et protéger les intéréts légitimes des consommateurs et
des fournisseurs sur les marchés ouverts. Elles permettront de
décourager les gens a se livrer notamment a des pratiques qui
nuiraient au fonctionnement d’un marché concurrentiel, qui
empécheraient I’existence d’un marché de consommateurs
informés et qui compromettraient la capacité des fournisseurs
de rivaliser avec les principaux acteurs en mettant sur le marché
de nouveaux produits et services.

Si on examine la mesure législative du point de vue de qui
gagne ou de qui perd, je signalerais, honorables sénateurs, que
vous n’avez jamais ’occasion d’entendre les entreprises qui ont
besoin de ce type de protection. Par exemple, vous n’entendrez
pas les gens d’affaire indépendants qui ont investi leurs actifs
familiaux pour financer une nouvelle entreprise, seulement pour
voir celles-ci détruites par les gestes des fournisseurs de la nouvelle
entreprise, a la demande d’un titulaire déja établi sur le marché.

Vous pourriez lire un article au sujet d’une escroquerie en vue
de leurrer les consommateurs pour qu’ils achétent un produit
merveilleux qui est faussement représenté et décrit, mais vous ne
verrez jamais devant vous le pensionné qui a di réduire ses
dépenses de premicre nécessité parce qu’il s’est fait berner. Il ne
viendra pas vous dire que ce qui lui est arrivé est un risque
acceptable qui favorise une plus grande créativité dans la
publicité.

Les parties ne se plaindront pas du durcissement des sanctions
maximales, ni des amendes suffisamment ¢élevées pour décourager
les plus grandes entreprises a contrevenir a la loi qui permettront
probablement d’éviter qu’'un plus grand nombre de dossiers soient
ouverts parce que les entreprises s’autoréglementent pour éviter
de telles sanctions.

Il est de la plus haute importance que les sénateurs
comprennent que décourager les pratiques anticoncurrentiels
comme on le propose ici n’est pas de 'autoritarisme de la part
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of open markets and less regulation. The fact is that a lot of
money can be made by misleading the public or unfairly stacking
the deck against competitors. Unless government has the tools at
hand to prevent such conduct from being rewarded, three
unfortunate things will occur. First, informed choice and
possible innovation will be stifled; second, possible inefficiency
in the delivery of a product or service will occur; and third,
incumbents will have little incentive to curb behaviour.

That is not to say that everything was perfect in these
amendments. We would have preferred for the exemptions
under the merger sections to be examined and reviewed. These
allow some business arrangements that may hurt consumers.
They are allowed to subsist under the total welfare test for
efficiencies as long as such agreements or mergers provide an
aggregate benefit to shareholders that is greater than the harm in
the form of loss of choice and higher prices. The reason we have
not made the test one of consumer welfare is a combination of
muddled economics and old-fashioned protectionism that should
have vanished in our current economy. Our businesses do not
need to be able to merge or work in collusion to be competitive
with continental and world rivals. We got over that hump in the
1990s and do not need it now for Canadian business. Mergers and
business agreements or concerted action with anti-competitive
effects should provide a net benefit to consumers or be
disallowed.

As the members of the committee may know, consumer
groups, including our own, are active in ensuring compliance with
consumer protection laws by way of class actions. Most of these
cases are settled or adjudicated with the provision of a percentage
of funds to consumer or public interest organizations to carry out
education or similar proactive work around the issues in play in
the litigation. It is good public policy to have the wrongdoers pay
for attempts to stop other wrongdoers.

It is likely that, in the future, civil remedies under this new
legislation may be pursued in preference to class actions in
provincial courts. In our view, it is important that the use of any
leftover funds associated with restitution be directed to enhance
the ability of consumer advocates to increase their ability to
exercise vigilance to prevent abuses similar to the ones that
triggered the cause of action.

We are prepared to take your questions.

Senator Oliver: I would like to go to one of the very last things
you mentioned, and that is class actions. Other witnesses
appearing before us have said that with Bill C-10 and the
change in the test, it seems the floor will now be open for a
flood of new class action lawsuits. You do not seem to think that.
You said that other civil remedies will be used.

du gouvernement. C’est plutot propice a ’ouverture des marchés
et a une diminution de la réglementation. Le fait est qu’on peut
faire beaucoup d’argent en trompant la population ou en ne
jouant pas franc jeu avec les concurrents. Si le gouvernement n’a
pas les outils sous la main pour prévenir qu’une telle conduite soit
récompensée, trois événements malheureux pourraient survenir.
Premiérement, cela pourrait faire obstacle aux choix éclairés et a
I’innovation éventuelle. Deuxiémement, la fourniture d’un
produit ou d’un service pourrait étre inefficace. Troisiemement,
les gens seraient peu encouragés a mettre un frein au
comportement.

Cela ne veut pas dire que tout était parfait dans ces
modifications. Nous aurions préféré que les exemptions dans les
articles portant sur les fusions soient examingées et révisées. Elles
ont donné lieu a des ententes commerciales pouvant nuire aux
consommateurs. Ces ententes sont permises en vertu d’un critére
sur le bien-étre global relatif aux gains en efficience dans la
mesure ou de telles ententes ou fusions offrent un avantage global
aux actionnaires supérieur au tort causé par la perte de choix et la
hausse des prix. La raison pour laquelle nous n’avons pas utilisé le
premier critére sur le bien-étre des consommateurs, c’est a cause
d’une économie nébuleuse et d'un protectionnisme rétrograde qui
auraient da disparaitre dans notre économie actuelle. Nos
entreprises n’ont pas besoin de pouvoir fusionner ou travailler
en collusion pour étre concurrentielles avec les rivaux sur le
continent et sur la scéne internationale. Nous avons traversé ce
moment difficile dans les années 1990 et les entreprises
canadiennes n’en ont pas besoin maintenant. Les fusions et les
ententes commerciales ou les actions concertées accompagnées
d’effets anticoncurrentiels devraient fournir un avantage net aux
consommateurs ou ne devraient pas étre admises.

Comme vous le savez peut-étre, les groupes de consommateurs,
y compris le notre, travaillent activement a assurer le respect des
lois sur la protection des consommateurs au moyen de recours
collectifs. La plupart de ces affaires sont réglées en offrant un
pourcentage des fonds aux consommateurs ou aux organisations
d’intérét public pour mener des séances d’éducation ou des projets
proactifs semblables entourant les probléemes en jeu dans le litige.
Il est dans l'intérét public que les fautifs paient pour essayer
d’arréter d’autres fautifs.

Dans I’avenir, il est probable que ’on privilégie les recours au
civil en vertu de la nouvelle législation aux recours collectifs
devant les tribunaux provinciaux. A notre avis, il est important
que toute somme résiduelle liée a la restitution serve a accroitre la
capacité des groupes de défense des consommateurs de faire
preuve de vigilance pour prévenir des abus semblables a ceux qui
ménent a des poursuites.

Nous sommes préts a entendre vos questions.

Le sénateur Oliver : J’aimerais revenir a I’'un des derniers points
que vous avez mentionnés, a savoir les recours collectifs. D’autres
témoins qui ont comparu devant nous ont dit que le projet de
loi C-10 et le changement apporté au critére laisseront le champ
libre a une foule de nouveaux recours collectifs. Ce n’est pas ce
que vous semblez penser. Vous avez dit que d’autres recours au
civil seront intentés.
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What other civil remedies did you have in mind that will be
used instead of a group of people bringing a class action?

Mr. Janigan: In this case, it is the circumstance of the
commissioner seeking restitution for misleading practices, in
which case there is a class of individuals that will be benefited by
that restitution. In that circumstance, instead of a class action that
may be commenced under provincial legislation in, for example,
Quebec or Ontario, you may see the entire thing get rolled into
actions by the Commissioner of Competition that may have the
same effect. In that circumstance, we would like to see the same
kind of result that occurs in many class actions now, which is that
any money left over that has not been compensated to consumers
be directed to the use of organizations that deal with these issues
on a day-to-day basis and that try to prevent wrongdoing.

Senator Oliver: Restitution has been available before, but now
it is codified and it is there, so the tribunal will have the right
when requested to have that as one of the possible remedies. It
will vary based on the facts of a particular case.

Do you think there will be a lot of new class action suits as a
result of these amendments?

Mr. Janigan: It is just too early to say at this point in time.
Certainly, class action has been a burgeoning field over the
last 10 years.

Senator Oliver: Have you brought them yourself and, if so,
how many class action suits have you been involved in, in this
area?

Mr. Janigan: No, we are not in a position as an organization to
bring actions. From time to time we have advised clients on
different issues associated with actions that they brought, the last
one being on financial instruments, but we are not in a position to
actually bring actions, because they involve a level of legal work
that we do not have the resources to provide.

The Deputy Chair: Are there other questions?

You made a very good presentation. I agree with you on the
fact that you represent probably a larger number of people,
meaning consumers, and we will look at what we can review and
strike a balance between those who are selling and those who are
buying. We thank you for your recommendations.

(The committee adjourned.)

Quels autres recours au civil seront présentés a la place
d’actions collectives?

M. Janigan : Dans ce cas-ci, c’est le commissaire qui réclame
une restitution pour des pratiques trompeuses, ou un groupe de
personnes profiteront de cette restitution. Dans cette situation,
plutot qu’un recours collectif soit intenté en vertu de la législation
provinciale au Québec ou en Ontario, par exemple, on pourrait
assister a des mesures prises par le commissaire de la concurrence
qui pourraient avoir le méme effet. Dans cette situation, nous
aimerions voir le méme genre de résultat que I'on obtient dans
bien des recours collectifs a I’heure actuelle, c’est-a-dire que toute
somme résiduelle qui n’a pas été remise aux consommateurs en
guise d’indemnité soit versée a des organisations qui s’occupent de
ces questions au quotidien et qui tentent de prévenir les actes
réprehensibles.

Le sénateur Oliver : Il était possible d’obtenir une restitution
auparavant, mais elle est maintenant codifiée et elle existe, et donc
le tribunal pourra, sur demande, exiger qu’il y ait restitution
parmi les recours possibles. Cela variera selon les faits d’une
affaire donnée.

Pensez-vous que ces modifications donneront lieu a bien des
nouvelles actions collectives?

M. Janigan : Il est tout simplement trop tot pour le dire. Les
recours collectifs ont certainement foisonné au cours des dix
derniéres années.

Le sénateur Oliver : Les avez-vous intentés vous-méme et, le
cas échéant, a combien de recours collectifs avez-vous participé
dans ce secteur?

M. Janigan : Non, nous ne sommes pas en mesure en tant
qu’organisation d’intenter des actions. De temps a autre, nous
avons conseillé des clients sur différentes questions liées a des
actions qu’ils ont intentées, la derniére portant sur les instruments
financiers, mais nous ne sommes pas en mesure d’intenter des
actions, car elles comportent du travail juridique et nous ne
disposons pas des ressources nécessaires pour le faire.

La vice-présidente : Y a-t-il d’autres questions?

Vous avez fait une excellente déclaration. Je suis d’accord avec
vous sur le fait que vous représentez probablement un groupe plus
large de personnes, c’est-a-dire les consommateurs, et nous
examinerons ce que nous pouvons revoir et nous établirons un
équilibre entre les vendeurs et les acheteurs. Nous vous
remercions pour vos recommandations.

(La séance est levée.)
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This is Exhibit*B” to the affidavit of Mallory Kelly, affirmed
remotely and stated as being located
in the city of Gatineau, in the province of Quebec,
before me at the city of Ottawa in the province of Ontario,on
July 4, 2025, in accordance with

O. Reg 431/20, Administering Oath or Declaration Remotely.
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[English)

The Chair (Mr. Peter Fonseca (Mississauga East—
Cooksville, Lib.)): I call this meeting to order. Welcome to meeting
50 of the House of Commons Standing Committee on Finance.

Pursuant to the order of reference of May 10, 2022, the commit-
tee is meeting on Bill C-19, An Act to implement certain provisions
of the budget tabled in Parliament on April 7, 2022 and other mea-
sures.

Today's meeting is taking place in a hybrid format pursuant to
the House order of November 25, 2021. Members are attending in
person in the room and remotely using the Zoom application. As
per the directive of the Board of Internal Economy on March 10,
2022, all those attending the meeting in person must wear a mask,
except for members who are at their place during proceedings.

I would like to make a few comments for the benefit of the wit-
nesses and members. Please wait until I recognize you by name be-
fore speaking. For those participating by video conference, click on
the microphone icon to activate your mike, and please mute your-
self when you are not speaking. For interpretation for those on
Zoom, you have the choice at the bottom of your screen of the
floor, English or French. For those in the room, you can use the ear-
piece and select the desired channel.

I will remind you that all comments should be addressed through
the chair.

For members in the room, if you wish to speak, please raise your
hand. For members on Zoom, please use the “raise hand” function
and the clerk and I will manage the speaking order as best we can.
We appreciate your patience and understanding in this regard. I re-
quest that members and witnesses treat each other with mutual re-
spect and decorum.

Now I'd like to welcome today' s witnesses.

For our first panel from 10 to 11:30, we have the Centrale des
syndicats démocratiques, and Maxime Gilbert, who is a lawyer in
the social law department.

From the Co-operative Housing Federation of Canada, we have
Tim Ross, executive director.

From Diabetes Canada, we have Andrew Jones with us in the
room, the executive director, government affairs, policy and advo-
cacy.

From the Green Budget Coalition we have David Browne, direc-
tor of conservation, Canadian Wildlife Federation; Tom L. Green,
senior climate policy adviser, David Suzuki Foundation; and An-
drew Van Iterson, manager.

We'll now begin with Mr. Gilbert from the Centrale des syndicats
démocratiques for up to five minutes, please.

Monsieur Gilbert, you have five minutes for your opening re-
marks. Thank you.

[Translation]

Mr. Maxime Gilbert (Lawyer, Social Law Department, Cen-
trale des syndicats démocratiques): Thank you, Mr. Chair.

I hope the sound is good. I unfortunately didn't receive the head-
set on time.

I want to thank you for this invitation on behalf of the Centrale
des syndicats démocratiques, or CSD, which I represent this morn-
ing.

My name is Maxime Gilbert. As mentioned, I am a lawyer with
the CSD's social law department.

First, I want to thank you for postponing our appearance. It was
supposed to take place last Thursday, but unfortunately, that wasn't
possible. We're pleased to take this opportunity today to present our
remarks on the budget implementation bill.

Our comments essentially focus on division 32 of part 5 of
Bill C-19. It's not that the rest of the bill isn't worth a few com-
ments, but CSD wants to review Parliament's response to a demand
frequently repeated by many labour organizations. Consequently,
I'll be discussing division 32 of part 5, which is entitled Employ-
ment Insurance Board of Appeal.

In CSD's view, the fact that the government is finally proposing
to reform the employment insurance appeal process is clearly ex-
cellent news, particularly since it announced that reform nearly
three years ago. Of course, a pandemic occurred in the intervening
time, but we are nevertheless pleased to see that action is being tak-
en. However, this division of Bill C-19 should be amended to en-
sure that the reform is conducted in accordance with the parameters
outlined three years ago and based on the lessons learned from the
failures of the Social Security Tribunal of Canada, the SST.
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We feel that division 32 of part 5 should contain provisions stat-
ing that the new Employment Insurance Board of Appeal will re-
port to the tripartite structure of the Employment Insurance Com-
mission, not solely to its chairperson. In our view, the employment
insurance appeal process shouldn't return to a tripartite approach
solely when an insured is heard. This tripartite approach, which em-
braces all employment insurance stakeholders, must be part of the
entire appeal structure. That would also be consistent with the dis-
cussions the government had in the fall of 2018 at the initiative of
Mr. Duclos, who was the minister at that time, and with the an-
nouncement that Employment and Social Development Canada
made in a press release in August 2019, and I quote:

The Canada Employment Insurance Commission will become responsible for
first-level EI appeals through the creation of a new tripartite decision-making tri-
bunal called the Employment Insurance Boards of Appeal. As a tripartite organi-
zation, the new Boards of Appeal will represent the interests of government,

workers and employers, helping put first-level EI appeal decisions back into the
hands of those who pay into the EI system, i.e. workers and employers.

Once again, in our view, there must be a direct line of account-
ability to the Employment Insurance Commission in monitoring the
way that union and employer representatives are recruited, appoint-
ed and trained and the way they carry out their mandates on the
boards of appeal. There must be no repeat of the error made with
the SST, which is virtually unaccountable to the Employment Insur-
ance Commission. For the record, when the SST was at its most
dysfunctional, the commission was effectively powerless to elicit
adjustments from the tribunal or to hold it accountable.

Provisions should also be added to division 32 of part 5 entitling
employment insurance claimants to regional representation and to
the strong likelihood, if not guarantee, of an in-person hearing. At
the SST, the default hearing, as it were, is by telephone. That trend
must be reversed so the default hearing is the one conducted in per-
son. Genuine access to an in-person hearing has been recognized as
an essential aspect of any reform of the employment insurance ap-
peal system.

In addition, we want hearings to be held, where possible, in the
region of the insured so that they are conducted by members who
are familiar with the regional labour market rather than by members
whose conception of that market is too general and thus detached
from reality.

® (1005)

To cite only one example that I consider obvious, the actual situ-
ation in the regions is quite different from that in the major centres.
As far as possible, decisions must take that fact into account and re-
flect it.

Furthermore, division 32 of part 5 should provide that all mem-
bers of the board of appeal shall be appointed on a part-time basis.
In its current form, the bill provides for some members of the board
to be appointed part time and others on a full-time basis. As a re-
sult, part-time and full-time members may exhibit different levels
of engagement and effectiveness. That imbalance, which seems ap-
parent from a reading of the bill—

[English]

The Chair: Monsieur Gilbert, could you start to conclude,
please?

[Translation]

Mr. Maxime Gilbert: All right.

We therefore fear that the difference in status and compensation
among members of the board of appeal may result in inequality and
unfairness.

As I said earlier, the new appeal process must be set forth in pro-
visions stating that the Employment Insurance Commission of
Canada shall direct the process of selecting members, workers, em-
ployers and the board of appeal and that the board shall be tripartite
in nature only if the social partners are directly involved in select-
ing and appointing worker and employer members.

® (1010)
The Chair: Thank you, Mr. Gilbert.
Mr. Maxime Gilbert: Thank you.
[English]

The Chair: There will be an opportunity during question time to
further your comments.

Thank you.
[Translation]

Mr. Maxime Gilbert: All right.
[English]

The Chair: We're moving now to the Co-operative Housing
Federation of Canada and Tim Ross, executive director.

You have five minutes, please.

Mr. Timothy Ross (Executive Director, Co-operative Housing
Federation of Canada): Good morning and thank you very much.

It's a pleasure to be here with you today. Thank you for the invi-
tation, on behalf of Canada's housing co-operatives and related or-
ganizations that are members of the Co-operative Housing Federa-
tion of Canada.

I'd like to acknowledge that I'm grateful to be speaking with you
today from the traditional and unceded territory of the Algonquin
Anishinabe nation, which has lived here since time immemorial.

Today, I would like to share with you some perspectives on the
housing crisis and what the 2022 federal budget can do to help ad-
dress this acute crisis.
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First, I'll start by providing a brief picture of co-op housing in
Canada. There are more than 2,200 housing co-operatives, located
in every province and territory in Canada. Housing co-ops are
home to a quarter of a million Canadians. The vast majority of
these housing co-operatives were developed in the 1970s and
1980s, supported by a robust and dedicated federal investment pro-
gram and, in some jurisdictions, provincial investments as well.
Federal investment in new co-op and non-profit housing ended
in 1993, and then resumed at a much more modest scale in the early
2000s, but without a dedicated federal co-op housing program.
Since 1993, we have really only seen a modest amount of new co-
op homes developed, primarily sourced with some provincial fund-
ing.

Why does co-op housing matter? Most would agree that we need
much more housing supply to address the housing crisis that we're
in. We're no doubt in a very serious housing crisis in Canada, so we
need more supply.

However, not all supply is created equal. In past decades, market
rental housing became less expensive over time, becoming a rela-
tively affordable option for many households. This is no longer the
case, because of a process of financialization whereby housing is
increasingly treated as an investment. In fact, we're losing more af-
fordable housing in Canada due to financialization today than we're
building. These effects are not shared equally, and they adversely
affect indigenous peoples and members of racialized communities
even more.

The supply response must intentionally build and acquire more
housing that is safe from the forces of financialization, which
means more co-op and non-profit housing in order to create a hous-
ing supply that is truly affordable, secure and inclusive. To be clear,
co-op housing is more affordable than market rental housing, be-
cause the vast majority of housing co-ops operate on a not-for-prof-
it basis, and their permanently affordable rents become more af-
fordable over time.

Co-op housing also offers security of ownership. There's no out-
side landlord who might sell property or renovict tenants. Co-ops
are inclusive by design, because almost all operate on a mixed-in-
come model. Finally, co-ops are stronger communities. During the
pandemic, we've witnessed countless stories of neighbours helping
neighbours. The value of this in a world increasingly characterized
by division cannot be overstated.

We're very excited to see in the federal budget an announcement
of a co-op housing development program funded at $1.5 billion
over five years, along with a commitment that the co-op housing
sector will co-design the program with CMHC. The program is an-
ticipated to commit funding for 6,000 co-op homes over the next
five years. We need a lot more than 6,000 new co-op homes across
the country. Most markets alone could absorb that and benefit from
at least that many, but this is an incredibly important start.

We've been reflecting on what did and didn't work so well with
previous federal co-op housing programs and how today's housing
markets differ. With that in mind, we look forward to a co-op hous-
ing development program that focuses on scale, supports acquisi-
tion alongside development and enables the co-op housing sector to
lead the way by directly delivering the program.

Our sector's excitement to start building more co-op housing is
tempered by the fact that we know more is needed to solve the
housing crisis. In particular, we know the crisis is hitting indige-
nous people in urban, rural and northern communities particularly
hard. The budget committed 300 million for the development of an
urban, rural and northern indigenous housing strategy, which is a
start, but it is broadly agreed that this funding level is inadequate.
Alongside other advocates, Canada's housing co-ops have been
calling for a robustly funded urban, rural and northern indigenous
housing strategy developed for and by the indigenous housing sec-
tor for years, and we'll continue to do so.

® (1015)

I'll close with appreciation and a sight line on what we can ac-
complish by building new co-op housing. I equally encourage all
the committee members to do what they can to realize a meaningful
investment in an urban, rural and northern indigenous housing strat-
egy going forward.

Thank you again for your time and for the invitation to appear
here today. I look forward to your questions.

The Chair: Thank you, Mr. Ross.

Now we'll hear from Diabetes Canada and Andrew Jones, the ex-
ecutive director of government affairs policy and advocacy.

Mr. Jones.

Mr. Andrew Jones (Executive Director, Government Affairs,
Policy and Advocacy, Diabetes Canada): Thank you, Mr. Chair.

I'm Andrew Jones, executive director of government affairs, poli-
cy and advocacy at Diabetes Canada. It's a pleasure to be here this
morning to assist in your study of Bill C-19. I'm looking forward to
discussing an important issue for people affected by diabetes that
aligns with your current study, which is the disability tax credit.

Before I dive into the details surrounding the disability tax credit,
let me tell you a little about the burden of diabetes and a number of
federal government initiatives from 2021 that are intended to ad-
dress this burden.
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Many of you will know that Canada gave the world the gift of
insulin more than 100 years ago. It's a discovery that ranks among
the leading achievements of medical research. Because of insulin,
millions of people around the world with diabetes live long lives.
However, insulin is not a cure and we are not at the finish line. Re-
cently, Diabetes Canada released new diabetes figures that show a
steady, continued increase in diabetes in our country, with 11.7 mil-
lion people in Canada living with diabetes or prediabetes. Just a
decade ago, that number was 9.2 million. That's a shocking 27% in-
crease.

Diabetes continues to affect more Canadians than ever before,
despite concerted effort and numerous diabetes-related accomplish-
ments in Canada and throughout the world. There is no denying
that diabetes is an epidemic.

The good news is that in 2021, in honour of the 100th anniver-
sary of the discovery of insulin in Canada and in recognition of the
huge and growing burden of diabetes on Canadians, the federal
government and all parliamentarians made significant and laudable
commitments to improve prevention, management and research in
diabetes. Canada proudly co-hosted a World Health Organization
symposium on diabetes in April 2021, and jointly with them,
launched the global diabetes compact.

The 2021 federal budget contained important commitments to
funding research and developing a national diabetes framework. On
June 29, 2021, royal assent was received for Bill C-237, An Act to
establish a national framework for diabetes, which was unanimous-
ly supported by all parliamentarians. These commitments laid a
critical foundation that we can build upon to meaningfully reduce
the burden of diabetes in Canada by implementing the recommen-
dations of Diabetes Canada's diabetes 360° nationwide strategy.

Diabetes Canada is eager to continue to collaborate with the fed-
eral government on this important and urgent work. Diabetes
Canada continues to recommend that the federal government dedi-
cate the necessary financial and human resources required to realize
the 2021 budget and Bill C-237 commitments to implement a na-
tional diabetes framework, based on the diabetes 360° framework,
as quickly and comprehensively as possible. Previous stakeholder
consultations suggest an investment of $150 million in funding
over seven years.

I'd like to also take a moment to discuss with you our concerns
surrounding the disability tax credit.

I know our friends in the diabetes community, JDRF, appeared
before you last week. You may be comforted to know that our posi-
tion regarding the disability tax credit is well aligned with what you
heard last week from JDRF.

We at Diabetes Canada ask that the federal government consider
granting eligibility for the disability tax credit to all Canadians with
diabetes who are on insulin therapy. We maintain that the current
eligibility criteria that requires a life-sustaining therapy for an aver-
age of at least 14 hours per week is antiquated and unfair.

Furthermore, we support recommendation 14 of the Canada Rev-
enue Agency's disability advisory committee. They recommend re-
placing the current eligibility requirements, including the 14-hour
rule, with the following: “Individuals who require life-sustaining

therapies...are eligible for the [disability tax credit] because of the
time required to administer these therapies.... Without them, the in-
dividual could not survive or would face serious life-threatening
challenges.”

Insulin therapy is on the recommended list of therapies. We be-
lieve that anyone who is on insulin therapy, regardless of whether
they are living with type 1 or type 2 diabetes, would qualify for the
disability tax credit following the advisory committee's recommen-
dation because unfortunately without insulin, they would not sur-
vive or they would face serious, life-threatening challenges.

Everyone with type 1 diabetes and some people with type 2 need
to use insulin as a treatment. To determine a dose of insulin multi-
ple times a day, people with diabetes must problem solve, make nu-
merous decisions and undertake many activities. These include
consulting regularly with their diabetes specialist, checking blood
sugar six or more times a day and maintaining a record of the blood
sugar levels. With that, they must identify trends requiring alter-
ations to treatment, make complex calculations accounting for such
things as the time of day, the amount or type of food they are eat-
ing, the activity or exercise they plan to do in the coming hours,
how much stress they are under and whether they are fighting a
cold or flu.

All of these factors can affect blood sugar levels. Many of these
activities are not easily quantified and/or permitted to be counted
towards the antiquated 14 hours a week disability tax credit eligibil-
ity criteria.

® (1020)

The disability tax credit helps offset costs and enables eligible
Canadians with diabetes to manage their condition. We trust that
you will amend Bill C-19 to make it easier and fairer for people liv-
ing with diabetes and relying on life-sustaining therapy to qualify
for the credit.

Thank you for your attention. I look forward to answering any
questions you might have.

The Chair: Thank you, Mr. Jones.

Now we'll go to the Green Budget Coalition. For opening re-
marks, we have Andrew Van Iterson, who is in the room with us.

Mr. Andrew Van Iterson (Manager, Green Budget Coalition):
Mr. Chairman and honourable committee members, thank you for
inviting the Green Budget Coalition to speak to you today.
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The Green Budget Coalition, active since 1999, is unique in
bringing together the expertise of 21 of Canada's leading environ-
mental organizations, collectively with over one million members,
supporters and volunteers. The Green Budget Coalition's mission is
to present an analysis of the most pressing issues regarding envi-
ronmental sustainability in Canada and to make a consolidated an-
nual set of recommendations to the federal government regarding
strategic fiscal and budgetary opportunities. We appreciated the op-
portunity to meet with the Deputy Prime Minister in February.

As the clerk mentioned, I'm pleased to be joined today by two of
my expert colleagues to help answer your questions: one of the
coalition's co-chairs, David Browne, with the Canadian Wildlife
Federation, plus the coalition's lead on climate, Tom Green, with
the David Suzuki Foundation.

The Green Budget Coalition made five feature recommendations
for budget 2022 addressing three feature objectives of net-zero
emissions by 2050, full nature recovery by 2050 and environmental
justice. Specifically regarding the renovation wave, they address
fossil fuel subsidies and public finance, freshwater management,
protected areas and a new office of environmental justice and equi-

ty.

The Green Budget Coalition much appreciated the major federal
funding announcements advancing climate and nature progress in
the April 7 federal budget and the preceding emissions reduction
plan. We particularly appreciated the funding for building retrofits
for fresh water and for incentives in infrastructure for electric vehi-
cles, including medium- and heavy-duty vehicles. We also appreci-
ated funding for clean electricity, nature-based climate solutions,
oceans protection, improving the environmental impacts of agricul-
ture and expanding tax credits to apply to more clean technologies.

At the same time, we were disappointed by the gap on fresh wa-
ter between the amount announced and the funding necessary, as
outlined in our recommendations and committed in the Liberal plat-
form. We were also disappointed by the lack of progress on phasing
out fossil fuel subsidies, on permanent funding for protected areas
and on the office of environmental justice and equity. Green Budget
Coalition members expressed particular concern about the new tax
credit for carbon capture, utilization and storage, which is estimated
to cost $2.6 billion over the next five years.

Given that I have a couple of minutes left, I would like to turn to
Tom Green with the David Suzuki Foundation to add an extra com-
ment or two on climate change in the budget.

Mr. Tom L. Green (Senior Climate Policy Adviser, David
Suzuki Foundation, Green Budget Coalition): I'm very pleased
to be here today. Thank you, committee members, for the invita-
tion.

As you know, the climate crisis is accelerating, and I understand
many of you in Ottawa are on Zoom today because it was impossi-
ble to travel around, as electricity is still out in many parts of town.
I think the urgency with which we must act is clearly evident, yet as
my colleague mentioned, we are continuing to double down on fos-
sil fuel production through the CCUS tax credit, which is very sub-
stantial and will rise to $1.5 billion a year by 2026-27.

We know that we should be putting our money into, for instance,
generating more electricity with renewable electricity. Actually, we
have a study coming out tomorrow that will show how much can be
done with that. Really, we need to rebalance our investments, take
away the subsidies and invest where the opportunities are and the
real emissions reductions are.

I'd be happy to talk more about that during questions and an-
swers. Thank you.

® (1025)
The Chair: Is that it, Mr. Van Iterson and Mr. Green?
Mr. Andrew Van Iterson: Yes. Thank you again.

The Chair: Thank you very much.

Now we are moving to the rounds of questions by members. In
our first round, for witnesses to know, each party will have up to
six minutes to ask questions. We're beginning with the Conserva-
tives.

I have MP Stewart up, for six minutes, please.

Mr. Jake Stewart (Miramichi—Grand Lake, CPC): Thank
you, Mr. Chair.

I want to thank all of the witnesses for being here today. I want
you to bear with me as I have some raging allergies today, so my
nostrils are kind of out of commission.

Anyway, first up, my questions are for Diabetes Canada. Both
kids and adults who have type 1 diabetes require life-sustaining
therapy for the rest of their lives. Most have insulin pumps that give
insulin 24 hours a day. Can you confirm that the inequality of ac-
cess to the disability tax credit is really about patients and doctors
trying to navigate arbitrary and inconsistent rules by the Depart-
ment of Finance and Revenue Canada?

Mr. Andrew Jones: Thanks very much for the question.

Unfortunately, I think you've hit the nail on the head with respect
to the disability tax credit. We find that the process for eligibility is
full of administrative burdens. Patients are required to fill out
lengthy, lengthy forms and communicate with their health care pro-
fessional. Our major concern is around the threshold of 14 hours
per week. What counts towards this 14-hour threshold is arbitrary.
As I said in my opening statement, we maintain that individuals
who are on insulin therapy—Ilife-saving insulin therapy—ought to
just simply qualify for the disability tax credit.
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Mr. Jake Stewart: I appreciate your answer to the question.

Honestly, I share your opinion and that of JDRF, as does my par-
ty.

Would you say that it defies common sense that Canadians re-
quiring insulin multiple times a day for the rest of their lives don't
automatically qualify as requiring life-sustaining therapy for at least
14 hours per week? I mean, the government doesn't ask somebody
who is blind if they cannot see at least 14 hours per week. It just
seems like a very outdated rule that people with type 1 diabetes are
faced with every day.

I've had a number of friends with type 1 diabetes, and good
friends of mine have children with type 1 diabetes, so I don't have
direct experience, but I've seen first-hand the struggles that people
have had.

How do you feel about that comment?

Mr. Andrew Jones: You know, it sounds to me as though we're
well aligned on this issue. We certainly thank you for all your hard
work on the issue.

The bottom line is that we're asking the federal government to
just simply consider granting eligibility for the disability tax credit
to all Canadians with diabetes who are on insulin therapy.

Furthermore, as I mentioned, Revenue Canada has a disability
advisory committee, and they've also gone down this road and have
recommended great improvements to the eligibility system. We
think the government ought to put those recommendations in place,
and that will eliminate this 14-hour burden and make it much sim-
pler for those who have type 1 diabetes and who are on insulin ther-
apy to qualify for the disability tax credit.

Mr. Jake Stewart: Thank you, Mr. Jones.

You're directly speaking the language, and I'm aligned with you.
I think it's long overdue and I think the beauty of this committee is
that as parliamentarians we can actually make these changes in
committee. We actually have the power to do that if all parties can
work together and find common ground.

One of my concerns with the disability tax credit is that there's
been some talk in the past by other parties about going from 14
hours to seven, which would help, no question about it. However, 1
think we're at the point where there are 300,000 Canadians living
with type 1 diabetes, or at least having problems with the program,
so would you say the gold standard really is making it so that ev-
erybody automatically qualifies over and above just going to sev-
en?

® (1030)

Mr. Andrew Jones: Yes. The short answer there, of course, is
yes.

We believe that seven would be an improvement over 14, but
seven still requires administrative burdens and still requires back
and forth with health care professionals. There is confusion around
what qualifies for the seven hours, when as you said so eloquently,
individuals who have type 1 diabetes and who are on insulin thera-
py require insulin therapy to maintain their life, as harsh as that is.

We believe it's time to get rid of the antiquated and outdated 14-
hour rule and just open up that eligibility for individuals who are on
insulin therapy.

Mr. Jake Stewart: Thank you.
I have one last comment. We appreciate your being here today

When people think of type 1 diabetes, we often think of children,
but I think government and parliamentarians alike can forget that
with type 1 diabetes, whether you get it when you're a child or
when you're older, you have it for the rest of your life. It never goes
away. You're always going to have type 1 diabetes.

As parliamentarians, moving that so that everyone can automati-
cally qualify is the right thing to do. As revenue critic, I support it,
and I have the support of my party.

I'll have some more questions for you in a little while. I'm not
sure how much time I have, Mr. Chair—

The Chair: That's the time. We just reached it.

Thank you, MP Stewart.
Mr. Jake Stewart: Thank you.

The Chair: We'll hear from the Liberals and MP Chatel, for six
minutes, please.

Mrs. Sophie Chatel (Pontiac, Lib.): Thank you, Mr. Chair.

It's always great to see Mr. Stewart passionately advocating for
diabetes.

My questions will turn to Mr. Ross from the Co-operative Hous-
ing Federation of Canada.

Mr. Ross, as you mentioned in your opening, we have invest-
ed $1.5 billion in the budget in the new co-op program. You men-
tioned that you learned a lot about what worked before and what
didn't work, and you think that the new housing programs will be
very effective in delivering affordable housing.

Could you expand on that, please?

Mr. Timothy Ross: Thank you so much for the question.

In terms of what works and what we've learned, we know that
community and co-op housing works very well in Canada, with a
well-established 50-plus year track record of creating permanently
affordable housing that puts community first and members first. We
know that works very well, especially at this time when renting or
owning in the marketplace is very, very difficult. Co-op housing is
affordable—more affordable than market housing. It provides secu-
rity of tenure and security of ownership, and it provides for a very
strong community.



Public

May 24, 2022

142

FINA-50 7

What's needed to work at a programmatic level is to deliver new
co-op housing in Canada at scale. The supply programs of the sev-
enties and eighties created a very disaggregated asset base, so a lot
of very small housing co-operatives all across the country. That was
very good, but in today's very difficult housing market, we need to
create affordable co-operative housing at scale.

One of the features in our budget proposal is that the co-op hous-
ing sector itself delivers this program at scale, to realize efficiencies
and economies of scale and ensure we are committing seed funding
and working capital to projects much faster. There are projects
stuck on desks all across the country, representing thousands of
units, because they can't navigate the bureaucracy of current pro-
grams. Having a sector-delivered program is much closer to the
ground and is going to be much more efficient and get outcomes
even faster.

® (1035)

Mrs. Sophie Chatel: What exactly do you mean by a “sector-de-
livered” housing project?

Mr. Timothy Ross: Well, we would see part of this program be-
ing delivered by the sector. Most housing programs in Canada at
the federal level are delivered by CMHC. However, there is some
precedent for other partners to come in to deliver housing pro-
grams, such as the Community Housing Transformation Centre and
the Federation of Canadian Municipalities. They are both directly
delivering programs, and creating some greater efficiencies and
proximity to the ground to commit funding faster and realize out-
comes even faster too.

Mrs. Sophie Chatel: I see. Thank you so much.

We know that beyond funding, there are, as you mentioned, nu-
merous challenges to building affordable housing. How do you
think that the federal government will work with other levels of
government, and in particular, Quebec—where there's a contribu-
tion for co-op housing already in existence—in order to make sure
we effectively deliver affordable housing to Canadians?

Mr. Timothy Reoss: 1 think one of the greatest and most impor-
tant roles for federal funding programs is to provide a very deep
level of grant contributions to projects. The supply and labour
shortages and inflation and rapid appreciation in the real estate mar-
kets make it harder and harder to deliver affordable housing every
day that goes by. Therefore, a very deep level of grants on a per-
project basis is critical for reaching the levels of affordability need-
ed to create deeply affordable housing in Canada. In doing so,
through the unilateral programs or through the bilateral agreements,
there are opportunities to do just that.

Mrs. Sophie Chatel: I represent a rural riding, and these housing
co-ops are not in scale in rural areas. It's more for municipalities,
but sometimes it's the only lever they have because big, large devel-
opers are not going into the region. Getting together as a co-op in
the community with community leaders is really perhaps the only
solution to the crisis in rural areas.

When you talk about scale, I just want to make sure you don't
forget those small and essential co-op projects for rural communi-
ties so they're not left behind.

Mr. Timothy Reoss: In rural areas, co-op and non-profit housing
is sometimes the only form of rental housing available in some

communities. I know that in Pontiac there are 34 co-op homes that
were created under previous federal programs.

Another advantage to having a sector-delivered program is to
make sure that funding and financing levels are reflective to differ-
ent regional markets, whether they be rural or urban. The way we
create scale as a sector is by delivering a program together across
the country.

We very much welcome the investment of $1.5 billion, and 6,000
units is not a lot of housing when you look at the scale of the crisis,
but it's certainly an important start.

Mrs. Sophie Chatel: It's a good first start.

Thank you very much.

The Chair: Thank you, MP Chatel and Mr. Ross.

I hope you know how many co-ops are here in Mississauga
East—Cooksville, my riding, but that was great.

We are moving to the Bloc and Monsieur Garon for six minutes,
please.

[Translation]

Mr. Jean-Denis Garon (Mirabel, BQ): Thank you, Mr. Chair.
Thanks to all the witnesses for being here today.

I'll begin with Mr. Gilbert, from the Centrale des syndicats
démocratiques.

I was listening to you, and, unless I'm mistaken, it seems to me
the employment insurance program is supported by the money of
employers and employees.

For a long time now, we've been demanding a major reform of
the Social Security Tribunal of Canada with respect to the EI first
level of appeal. As you said, there seems to be a kind of imbalance
in division 32 of part 5 of Bill C-19, as a result of which employers,
employees and unions would not be adequately considered in the
appeals process.

I'd like you to tell us about the impact of that imbalance and how
we could amend the bill to mitigate that impact.

® (1040)

Mr. Maxime Gilbert: We, the representatives of the stakehold-
ers that contribute to the employment insurance fund, that is to say,
the employers and workers, or employees, consider it important, in
the initial appeal stages, when a claimant is dissatisfied with a deci-
sion or unhappy with the result of a claim, to be able to make sub-
missions that connect with the individuals involved in the appeal
process. That, moreover, is one of the demands of CSD and the four
major labour groups in Quebec, which share our opinion and advo-
cate for it.
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I'm trying to make myself clear. We don't want to go back to the
previous arbitration boards before an umpire and so on. We're ask-
ing that, following consultations with sectoral representatives, peo-
ple from the region be appointed and trained by the Employment
Insurance Commission so they can hear these cases. This would
help reflect both the regional and economic diversity of many
workplaces in Quebec and elsewhere in Canada as well.

It's false to say that the situation in downtown and suburban
Montreal is the same as on the Basse-Cote-Nord or in Abitibi-
Témiscamingue. Representation has to be institutionalized, if I may
put it that way.

To answer the second part of your question, we understand from
the provisions in the present version of the bill that people will be
appointed from the labour and employer sides. However, there's no
indication of what mechanism will be used to appoint those per-
sons. Our understanding is that they'll be accountable to the chair-
person. Once again, we would like the appointment and training
process to be outlined in greater detail and established more clearly.
The labour associations would also like to be engaged in the repre-
sentation process.

Mr. Jean-Denis Garon: I understand.

Looking back over your remarks, which I found very interesting,
you discussed regional representation on these boards. I think that's
particularly important because, when you institute appeal proceed-
ings, it's because there's a problem. It's really a contentious case,
and you know that benefit criteria can depend on the region and lo-
cal labour market.

Could you cite any examples of problems that may arise in an
appeal process when regional representation is inadequate?

Mr. Maxime Gilbert: Here's something that comes to mind.
Employment indicators are quite good right now, but consider, for
example, a situation in which a person lives in a region where the
unemployment rate is—

Mr. Jean-Denis Garon: If [ may, I'd like to say that we've been
waiting since 2015. An announcement was made in 2019. It could
be a long time before it changes again.

Mr. Maxime Gilbert: Yes, but what immediately comes to mind
are the eligibility criteria. The current threshold is 420 hours, and
we'd like that to continue. The threshold can be calculated in hours
or weeks.

In addition, individuals are disqualified for voluntary leaving be-
cause they don't have proof that they were available for work or be-
cause they didn't take steps to look for work. It seems to me that the
question whether a person is available depends on the circum-
stances of the workplace. I'm thinking, for example, of seasonal
workers and construction workers.

Workers are often disqualified from receiving employment insur-
ance benefits in voluntary leaving cases. However, in some work-
places, some departures seem to be voluntary, whereas they're relat-
ed to employment circumstances. Once again, I'm thinking of the
construction industry and seasonal jobs, which give rise to volun-
tary leaving. That would be a response to go after.

Mr. Jean-Denis Garon: I understand. I'm picking up the pace
here because I only have a few seconds left.

You also discussed the part-time or full-time status of people
who would be called upon to rule on these judgments.

Bill C-19 allows for a distinction: it would be possible in a way
to have two types of judges. Do you see that as a fairness problem?

® (1045)

Mr. Maxime Gilbert: Yes, I ran out of time earlier too.

We're afraid of the distinction that's being made between part-
time and full-time judges. Under the bill, full-time judges would be
compensated in such a way that they would be considered members
of the public service. The part-time people might have less privi-
leged access to information and training. We feel that creates a dis-
tinction that should not exist. If we want to create a board of appeal
that's operational and autonomous and in which all members are
fully involved, no distinction should be drawn based on their em-
ployment status.

To answer your question, yes, I think it's clearly unfair.
The Chair: Thank you, Mr. Garon.

[English]
Now we move to the NDP and MP Blaikie for questions.

Mr. Daniel Blaikie (ElImwood—Transcona, NDP): Thank you
very much.

I want to direct my first question to the folks at the Green Budget
Coalition.

They talked a bit about the new carbon capture and storage tax
credit that the government has proposed in its budget. I'm wonder-
ing if they want to speak a bit more to that issue and the problems
they see with that approach. I'll send it over to them for comment.

Mr. Andrew Van Iterson: Thank you.

I'll turn to Tom Green to respond.

Mr. Tom L. Green: I think the way we look at this tax credit is
that, first of all, you have this technology that continues to disap-
point. Wherever it's used, we're promised a whole bunch of emis-
sions reductions and that a certain percentage of the carbon is going
to be captured, and typically that has come in much lower than ex-
pected. A lot of projects have had quite a few billions go into them
and then have not made it very far or have had to be cancelled.
Here, we have a very expensive way of addressing things.



Public

May 24, 2022

144

FINA-50 9

Right now, the oil and gas industry is incredibly profitable, and
we believe it should be cleaning up its own act. This can be done
through regulatory means and shouldn't be subsidized with public
funds when really where we should be putting the billions is in
deep energy retrofits. We know that's going to benefit Canadians
across the country and that it's going to help bring down emissions.
We should be helping people get into electric vehicles, as this bud-
get this does help to do, and we should be deploying more renew-
able energy.

This is a very expensive tax credit for a technology that is still
more conceptual.... I know that there are some operating projects,
but if you look at the projections of where the world was supposed
to be with carbon capture utilization and storage to where it is now,
there's such a big gap, and that's because the technology has proven
to be more complicated. We don't see that taxpayers should be the
ones subsidizing this so that we can keep having oil and gas pro-
duction, when really what the world needs to do is, as all the sci-
ence shows.... For instance, there was a recent study in Environ-
mental Research Letters, which came out on May 17, saying that
nearly 40% of the already developed fossil fuel reserves need to
stay in the ground for us to have a hope of staying within 1.5°C.

That would be a quick overview of our thoughts on CCUS.

Mr. Daniel Blaikie: You mentioned in your opening statement
and we heard from the Green Budget Coalition in the pre-budget
consultation that you had five main recommendations for govern-
ment. What kinds of things would you have hoped to see in the
budget implementation act if the government had chosen to imple-
ment all five of your recommendations?

Mr. Tom L. Green: Well, just quickly, I'll speak to the building
retrofits side of things. We really need to see deep energy retrofits.

While there are some good investments being made there, the
thing you don't want to do is a partial retrofit, where you don't get
the full benefit of a deep retrofit, which allows you to basically
electrify your building, really reduce your energy consumption and
completely switch the building off fossil fuels, for instance. We
would have wanted to see.... | mean, every budget from now on
needs to be a climate budget—just because of where we are within
the remaining time—to avoid going over 1.5°C and the scale of the
transition that we would like.

I'll let my colleagues add other things that they would have liked
to see.

® (1050)

Mr. Andrew Van Iterson: Go ahead, David.

Mr. David Browne (Director of Conservation, Canadian
Wildlife Federation, Green Budget Coalition): Hopefully, you

can hear me. We were having microphone problems. Can you hear
me if I speak right into it?

Mr. Daniel Blaikie: Yes.

Mr. David Browne: That's excellent.

In terms of the bill before us, we were expecting more action on
phasing out fossil fuel subsidies. That would have involved items in

this bill that are not there. On items like freshwater management
and permanent funding for protected areas, I don't think they would

have required aspects within the bill and legislation, but we were
expecting a greater investment in the Canada water agency and the
related promises there, and in making more of our protected areas
funding more permanent, to incentivize particularly indigenous pro-
tected and conserved areas, but also, to some degree, to incentivize
the provinces and territories to protect more land.

Those were some of the things that were in there. Not all of them
need to be in this bill, though, I would point out.

Mr. Daniel Blaikie: Thank you very much.

Mr. Chair, I'm looking to you to make sure I'm not going over
time.

The Chair: You still have a minute left, MP Blaikie.

Mr. Daniel Blaikie: That's excellent.

1 have a question for our witness from the Co-operative Housing
Federation.

Mr. Ross, there are a couple of items about housing in the bill.
There's the home accessibility tax credit, and then there's the elimi-
nation of GST and HST on assignment sales. I'm looking for your
feedback on the extent to which you think these will help address
the housing crisis in Canada and on what other things you think
government needs to focus on with a sense of urgency in order to
address that crisis.

Mr. Timothy Ross: Broadly, we're seeing greater attention given
to housing in successive federal budgets, but one area of concern
that needs to be addressed more thoroughly is the lack of a dedicat-
ed investment in an urban, rural and northern housing strategy that's
developed by and for indigenous housing organizations and com-
munities in Canada. This has been a recommendation of the nation-
al housing council. The disparities were further highlighted by the
Parliamentary Budget Officer.

That's a critical area that requires greater federal leadership.

The Chair: Thank you.
Thank you, MP Blaikie.

That concludes our first round of questions. We are moving to
our second round, members and witnesses.

We're starting with the Conservatives. I have MP Stewart up for
five minutes.

Mr. Jake Stewart: Thank you, Mr. Chair.

My first question, again, is for Diabetes Canada. Can I ask you to
explain the differences between type 1 diabetes and type 2 [Techni-
cal difficulty—Editor] Canadians and talk a bit more about the eli-
gibility for the disability tax credit? How does it relate to them?

Give the public and the rest of the parliamentarians a view of
both diseases and how it works with the tax credit.
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Mr. Andrew Jones: Let me begin with type 1 diabetes. This is a
disease that affects individuals. It often comes on in childhood, al-
though it can be diagnosed later in life. This is the situation where
the pancreas does not work properly and insulin is required for life.
Insulin is a life-saving therapy for those individuals with type 1 dia-
betes.

We believe that for individuals with type 1 diabetes, with respect
to the disability tax credit, it ought to be a simple process where
anyone who has been diagnosed with type 1 diabetes immediately
qualifies for the disability tax credit.

Type 2 diabetes is more wide-ranging and there are a greater
number of individuals who have type 2 diabetes. Some individuals
in the type 2 diabetes category also require insulin therapy. This is
where we think the disability tax credit can be well aligned with
Canada Revenue Agency's disability advisory committee's recom-
mendations. They stated in recommendation 14 that individuals
who require therapy and didn't have it could not survive, or they
would face serious, life-threatening challenges. We believe that in-
dividuals with type 2 diabetes who are on insulin therapy would fall
into that category, so we welcome that recommendation.

We think that if the recommendation is implemented, the admin-
istrative burden would decrease significantly for those individuals
who are on insulin therapy. All of the challenges around the 14-
hour rule would dissipate and certainly make things easier to quali-
fy and be eligible for that disability tax credit.

® (1055)
Mr. Jake Stewart: Thank you, Mr. Jones.

I have this friend of mine who has a child with type 1. I think he
was diagnosed around the age of seven, if I remember correctly. I
want to read this to you because it's something she said to me. She
said, everyone who is a parent of a type 1 diabetic uses the same
expression: "I am now functioning as my child's pancreas. It's all on
me to do what the pancreas is supposed to but now doesn't.” Basi-
cally, she wondered if the Prime Minister needed his pancreas 24
hours a day. Those are her words. It's not to be partisan. You can
see that with respect to the parents of young children, this woman
doesn't sleep. She's always up late at night checking blood sugar.
It's a full-time job for anyone in that situation.

You mentioned earlier an advisory committee recommendation.
As you know, my party and I support going to automatic approvals
of type 1 diabetes patients for the DTC. We're going to be working
with all parliamentarians. I'm curious to know in regard to the
amendment that would come forward, should one come, and I be-
lieve there's one coming, should it be targeted specifically to type
1? You mentioned something earlier, when I think you made a di-
rect recommendation from an advisory board. Do you want to read
that again to the committee just how it was worded? I think you
worded a recommendation.

If you could read that into the record once more just so that par-
liamentarians can hear it, I want to see how it lines up with some-
thing that's in the works.

Mr. Andrew Jones: Thank you for this opportunity.

The advisory committee is Canada Revenue Agency's disability
advisory committee. They recommend replacing the current eligi-
bility requirements, which include the 14-hour a week rule, with the
following:

Individuals who require life-sustaining therapies (LSTs) are eligible for the DTC

because of the time required to administer these therapies. Without them, the in-
dividual could not survive or would face serious life-threatening challenges.

Mr. Jake Stewart: Thank you.

Mr. Andrew Jones: Again, we believe that's being aligned with
that recommendation makes perfect sense.

The Chair: Thank you.

Thank you, MP Stewart.
Mr. Jake Stewart: Thank you.
The Chair: We'll now move to the Liberals.

MP Dzerowicz, you have five minutes.

Ms. Julie Dzerowicz (Davenport, Lib.): Thank you so much,
Mr. Chair.

Thanks to all the presenters for their excellent presentations and
for being here today.

My first question is for Mr. Ross of the Co-operative Housing
Federation of Canada. Thanks so much for being here today, and
for your amazing advocacy and presentation.

In my riding of Davenport, we've had a number of organizations,
groups who own property and buildings, who want to create co-
ops—that is, to build co-ops or to turn their properties into co-ops.
Do you think that is a good idea and do you think we should find a
way to leverage the $1.5 billion that has been set aside to help them
do that?

® (1100)

Mr. Timothy Ross: Thank you for the question and for your
support. It's nice to see you.

In short, yes, we need to convert as many opportunities to the co-
operative housing model as possible. I'd be interested in learning
more about the group's ideas and can certainly touch base to ex-
plore that opportunity in real time.

As well, one of the benefits of the language in the federal budget
is that we are engaging in a co-design process with CMHC to make
a program that is co-designed with the co-op housing sector to
make sure that we can convert as many opportunities to co-op
housing development as possible.

I will say there's a bit of a caveat—and I did mention it earlier in
my presentation—that we need to find a way to bring co-op hous-
ing assets closer together because we have a very disaggregated as-
set base. A disaggregated asset base makes it harder to renew ongo-
ing co-operative housing developments and to ensure ongoing good
and sound asset management.

As much as possible, through this opportunity, we should be
looking for ways to bring groups together to develop opportunities
at a greater scale than what we saw in the earlier federally funded
programs.
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Ms. Julie Dzerowicz: Thank you for that. There are many
groups that would love to be able to step up. They don't have the
know-how or the capacity, but they do have the land and they do
have, usually, buildings. They usually have that to contribute.
Hopefully we can find a model moving forward.

You mentioned that we need to really accelerate getting co-op
housing built, and you said that most of the co-ops are delivered
through CMHC. We don't have time now, because I have only two
minutes left, but I'd be grateful if you could write in to our commit-
tee if you have recommendations about how we could maybe make
CMHC involve a little less red tape and be a little bit more efficient
or how we could make the program more accessible, easier and
faster. Any advice that you have around that would be really help-
ful.

I'd like to turn my attention over to the Green Budget Coalition. I
want to thank all three of you for being with us today. I'm a huge
climate activist, and I listened very closely to your comments today.
I appreciate your mentioning the good things in our budget and the
things that you're very concerned about and don't like.

One of the key things we're trying to do is to encourage or ensure
that we have private investment in the deep retrofits, clean energy,
renewable energy and basically many of the things that we need to
have in place in order to reach our climate targets and net zero by
2050.

What would be your advice about how we can help ensure that
we engage more of the private sector and private investment,
whether it's through the Canada growth fund that we are setting up
or any other methods that you might be able to recommend?

Mr. Tom L. Green: I think one thing that's really critical is to
create some policy certainty. For instance, I appreciate that the gov-
ernment has brought in a price on carbon pollution across Canada
and has indicated what this price is going to be out to the year 2030
to ensure that we don't have these lurches in policy that have been
happening at the provincial level. You create those conditions
whereby private investors understand that climate policy is going to
continue to tighten and that if they invest in carbon-saving technol-
ogy or in increased energy efficiency, then the project is going to
pay for itself. It also allows them to go to financial institutions and
invest in that way.

I totally agree with you. I think it's a great observation that gov-
ernment can't do all of this and that a lot of it is also about incen-
tivizing other partners, not just the private sector but also, for in-
stance, indigenous nations to participate in the build-out of renew-
able energy—or co-op housing, for example. I'm also a big fan of
co-op housing. I grew up in a co-op residence at the University of
Waterloo and I have to say that was a wonderful experience there.

I think you're right. We have to create the conditions under which
there's that long-term certainty and attractiveness of bringing in the
private sector. I don't know if others—

® (1105)
The Chair: Thank you.
Ms. Julie Dzerowicz: Thank you so much.
The Chair: That is the time. Thank you.

Thank you, MP Dzerowicz.

Now we'll have questions from the Bloc from MP Garon for two
and a half minutes.

Go ahead, please.
[Translation]

Mr. Jean-Denis Garon: Thank you very much, Mr. Chair.
Mr. Gilbert, you ran out of time during your opening statement.

In 30 or 35 seconds, is there something you would like to add
concerning division 32 of part 5 of the bill?

Mr. Maxime Gilbert: Thank you.

The questions you asked earlier actually brought me back to this,
but I'll nevertheless restate our position on the subject.

Employment insurance is a complex world. We need to take ac-
tion on this aspect, and so should others.

In addition to that, the boards must truly be tripartite, and not just
when an individual is heard before three board members. Their tri-
partite nature must be apparent throughout the entire appeal pro-
cess. Members must be appointed upon consultations with people
in the region, not solely on the advice of the chair of the Employ-
ment Insurance Commission.

Mr. Jean-Denis Garon: I understand.

If I may, I would add that we were nevertheless promised some-
thing in 2015 and that it was announced to us in 2019. What we see
today are half measures compared to what was advertised.

Do you think that an omnibus bill, by which I mean this budget
implementation bill, is the right tool to introduce this reform in cir-
cumstances that force us to consider it hastily?

Mr. Maxime Gilbert: Thank you for that question.
Frankly, no.

The budget implementation bill is an omnibus bill that contains
many statutory amendments. Without seeking to involve ourselves
in the management of employment insurance, if we're going to do a
good job of representing workers regarding the application and
amendment of these statutes—I'm speaking for them this morn-
ing—the Centrale des syndicats démocratiques believes it would be
appropriate to conduct an individualized examination of that re-
form, if I may put it that way—

Mr. Jean-Denis Garon: You mean a distinct examination.

Mr. Maxime Gilbert: Yes, “distinct” is the word I was looking
for. Thank you.

We feel we've been playing this game for years now. Despite our
constantly repeated demands to government after government,
we're ultimately stopped in our tracks. The object of our demands
seems elusive. We think we're getting somewhere, and when we
seem to be approaching our goal, the mirage vanishes and the result
falls short of expectations.
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Yes, sir, we think it would be appropriate to conduct a distinct
examination of this division of Bill C-19.

Mr. Jean-Denis Garon: Thank you.

Mr. Maxime Gilbert: Thank you.
[English]

The Chair: Thank you, MP Garon.

Now we go to the NDP and questions from MP Blaikie for two
and a half minutes.

Go ahead, please.
[Translation]
Mr. Daniel Blaikie: Thank you very much.

Mr. Gilbert, the changes to the board of appeal proposed in divi-
sion 32 of part 5 of Bill C-19 raise the broader and more general
issue of reform of the employment insurance program.

Do you think this bill is a missed opportunity for the government
to institute other necessary reforms of the employment insurance
program?

Generally speaking, what changes to the plan do you think are
necessary?

Mr. Maxime Gilbert: Thank you for your question; it's a broad
one.

Actually, as regards missed opportunities, I'll expand on the an-
swer I gave Mr. Garon earlier.

The bill is an imperfect response to the proposed changes to the
board of appeal which were a pressing concern for labour associa-
tions and representatives. However, we actually could have waited
for that response to be given in a much broader and more compre-
hensive context.

In our view, you can't have one reform without the other. When
ineligibility and disqualification cases arise, they'll necessarily re-
sult in challenges that will have to be heard by the employment in-
surance boards of appeal or by the Social Security Tribunal.

If those appeal bodies aren't operating optimally or at a level ap-
propriate to the workers' situations, we'll be constantly running
around in circles. This is addressed in the joint demands of the
union federations and other labour representation organizations. A
lot of work would have to be done on eligibility issues, if only on
the method for recording the number of insurable hours, eligibility
criteria and so on.

During the pandemic, with the Canada emergency response ben-
efit, the CERB, and the changes made to the employment insurance
program during that time, which, if my memory serves me, will re-
main in force until September 24, the current criterion is 420 hours.
We think that threshold should be retained rather than raised.

To prevent certain individuals from falling victim to the system's
deficiencies or from being unable to qualify because they work on a
part-time basis or have irregular work schedules, we suggest that a
new criterion be used based on the number of weeks of work that,
in one way or another, will result in the same contribution rate, the
same amounts of money contributed by workers. This would harm

neither the Employment Insurance Commission of Canada nor the
Treasury Board. There would be ways to provide better eligibility
guarantees for workers.

Furthermore, when overpayments are made, we would like each
recovery amount not to exceed the amount of one week's overpay-
ment to avoid overpenalizing workers, for whom these are consid-
erable amounts, whereas they're negligible for the commission.

Those are the main suggestions that immediately come to mind.
® (1110)

Mr. Daniel Blaikie: Thank you very much.

Mr. Maxime Gilbert: Thank you.

The Chair: Thank you, Mr. Blaikie.
[English]

Now we will hear from the Conservatives.

MP Albas, you have five minutes. Go ahead, please.
[Translation)

Mr. Dan Albas (Central Okanagan—Similkameen—Nicola,
CPC): Thank you, Mr. Chair.

I'm going to yield my time to Mr. Garon.

Mr. Jean-Denis Garon: Thank you, Mr. Albas.

1 have some questions for the people from the Green Budget
Coalition.

If my understanding is correct, we should normally price carbon
properly, and that would urge the oil companies to reduce their
emissions. Using their own funds, they would have to invest in
technologies that reduce their emissions. However, what we see in
the budget is $2.6 billion of public spending on unproven carbon
capture technologies.

Do you think this $2.6 billion, which will total $13 billion over
five years, could be considered a government subsidy to the oil
companies?

Mr. Tom L. Green: Yes, we do consider it a subsidy.

Mr. Jean-Denis Garon: The U.S. Congress and other authorities
are talking about excess profits generated by the oil companies.

Do you think those businesses could afford to finance their own
investments in technologies designed to reduce emissions?

Mr. Tom L. Green: Yes, | think that's their responsibility and
that it would work if properly regulated.

Of course, since carbon pricing affects businesses in the industri-
al sector, only a very small portion of their emissions will be affect-
ed by carbon pricing since we have a system for major emitters.
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Mr. Jean-Denis Garon: The budget also includes $121 million
of public funding, once again, to develop small nuclear reactors.
We produce unconventional oil in Canada, particularly in Alberta.
So a great deal of energy is required to increase production.

Do you think the $121 million earmarked for small reactors falls
into the category of subsidies for oil companies, if only indirectly?

Mr. Tom L. Green: It may be indirect, but instead I'd like to em-
phasize that the cost of renewable energy has declined sharply in
recent years and continues to fall. The International Energy Agency
has declared that renewable energy is now the cheapest energy in
history. It makes no sense to allocate these sums to small reactors.
We don't yet have a model that works, and, as we know, electricity
will be very expensive.

® (1115)

Mr. Jean-Denis Garon: If I correctly understand you, you're
telling us this is both a subsidy and a bad investment of public
funds.

Mr. Tom L. Green: It's definitely not what we would recom-
mend.

Mr. Jean-Denis Garon: I see.

We're talking here about $2.6 billion a year that would be allocat-
ed to these technologies and that would go directly to oil compa-
nies. Then we would continue for five additional years, be-
yond 2030.

Do you think this strategy will help the government meet estab-
lished greenhouse gas emissions targets?

Mr. Tom L. Green: It could help a bit, but it's a very inefficient
way to go about it. There's also a risk that it might encourage the
sector to increase rather than decrease our emissions.

That's definitely not what the planet needs right now.
Mr. Jean-Denis Garon: Okay.

Just recently, the government announced that it was going to pro-
vide a $10 billion loan guarantee for the Trans Mountain project. In
other words, after having financed an extremely risky project that
has already generated numerous cost overruns, let's make a loan at
the taxpayers' expense.

The government is telling us that it does not constitute public
support to Trans Mountain. Do you agree?

Mr. Tom L. Green: No. We consider it to be public support and
a very regrettable move.

This unnecessary project should have been shut down. A large
amount of money will be spent on it. When you think of what these
funds could have accomplished in other sectors, we don't under-
stand why this project is being maintained.

Mr. Jean-Denis Garon: Ten billion dollars is an enormous
amount of money. Do you think that the government could have
guaranteed loans to finance other projects that could have been
more helpful in meeting our targets?

Mr. Tom L. Green: Yes. The point I want to make is that renew-
able energy sector is really where Canada should be making signifi-
cant investments. There are all kinds of opportunities.

Alberta and Saskatchewan could be renewable energy superpow-
ers. There has clearly already been a lot of investment in this sector
in Alberta. That's where we ought to be headed.

Mr. Jean-Denis Garon: All right.

Also very recently, the government of Canada, according to the
Minister of the Environment himself, approved the Bay du Nord
project. I believe that this could in the end represent a billion bar-
rels produced by Canada.

Do you think this was a sound decision given today's climate
context?

[English]
The Chair: Give a very short answer, please.
[Translation]

Mr. Tom L. Green: It's not in tune with the recommendations
made by the Intergovernmental Panel on Climate Change, the
IPCC.

Mr. Jean-Denis Garon: Thank you.
The Chair: Thank you, Mr. Garon.
[English]

Now we're moving to the Liberals and MP Baker for five min-
utes to finish the second round.

Mr. Yvan Baker (Etobicoke Centre, Lib.): Thank you very
much, Mr. Chair.

Thanks to all of our witnesses for being here today.
I'm going to begin by directing my questions to Mr. Green.

Mr. Green, it's interesting that just before walking into this fi-
nance committee, I was in a Zoom meeting with a group of con-
stituents and residents from around the city of Toronto who are part
of a group called the Citizens' Climate Lobby. You may be familiar
with them. They do wonderful advocacy work—=certainly at the lo-
cal level in my community in Etobicoke Centre. They've inspired
me to direct my questions your way today.

I want to ask you a little bit about electric vehicles.

In the prior parliament, I was a member of the environment com-
mittee, and we studied zero-emission vehicles during that time. I'm
wondering if you could talk about the necessity of electric-vehicle
charging infrastructure and how the government's consumer incen-
tive program can make zero-emission vehicles more affordable.

Mr. Tom L. Green: Sure, I'd be happy to.

We certainly support the transition to zero-emission vehicles as a
way to swap out fossil fuels and put in clean electricity. In our rec-
ommendation for this year's budget, we suggested that Canada real-
ly has an advantage in how clean our grid is and that we can get it
to zero-percent emissions by 2035, as the government has
promised.
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It's really a key climate measure. Our rationale with the feebate
is rather than make the public purse pay, you put a fee on the gas
guzzlers and you pool it to give it to people who buy zero-emission
vehicles. The government chose not to go in that direction and in-
stead put the money in the purchase incentive, which is a good way
to go as well. It needs to be supported with a zero-emission vehicle
mandate, which the government is working on now, so that manu-
facturers put more zero-emission vehicles on the lots.

The problem is that if you go to a dealer now, especially if you're
in Alberta or Saskatchewan, and sometimes in Atlantic Canada, it's
very hard to find a zero-emission vehicle. In fact, across Canada,
many, many people are driven by current gas prices and are seeing
how our dependence on fossil fuels is really a form of energy inse-
curity, and so they want a zero-emission vehicle, yet they're being
told that it's a six-month wait-list for that particular model or maybe
a year-long wait-list and they have to put down a deposit, whereas
if they want to buy a gas vehicle, they just walk on the lot and there
it is. They have the keys and half an hour later they're driving away.

There are certainly some things to attend to there.
® (1120)

Mr. Yvan Baker: Sure, and we also presumably don't want to
provide.... What you're saying makes a lot of sense. I hear you say-
ing that we need a mandate so that the auto makers put those vehi-
cles on the lot and offer them up for sale, because, for a number of
reasons you stated—and some that come to my mind—if we pro-
vide an incentive, but they're not providing the product, then they
can hike the prices and the incentive just goes into the bottom line
of the manufacturer, the car seller or the distributor.

Quickly, what about infrastructure, though? Talk to me, if you
can, about the importance of electric vehicle-charging infrastruc-
ture. It's fine to say that we're incenting people to buy cars, and
even if manufacturers are mandated to have a certain number avail-
able for consumers, it has to be a viable alternative, presumably, to
the current options for consumers. Am I right?

Mr. Tom L. Green: Yes, that's right. It really does make sense to
continue encouraging those investments across Canada in charging
infrastructure. It is now possible to travel coast to coast, and there
are fast chargers along the Trans-Canada Highway, but we need
more of them. In particular, we need to attend to renters in older
apartment buildings, who won't have charging infrastructure there.
We need more charging infrastructure in smaller communities.

We also need to start thinking about much larger vehicles that
will need higher-capacity chargers so that commercial trucks will
be able to take advantage of this.

I really appreciate the government's investments in this area. I
think it's certainly an area for the committee to encourage contin-
ued work on.

Mr. Yvan Baker: Thanks very much, Mr. Green. I appreciate it.
The Chair: Thank you, MP Baker.
Members, we only have about six minutes or so left in this first

panel. As we usually do—I know there's very limited time—we're
going to have about a minute for each of the parties to ask a final

question of the witnesses before we transition to our second panel.
We'll start with the Conservatives.

Who will be going for the Conservatives?

Mr. Dan Albas: Mr. Chair, we have no further questions. We
thank all the witnesses for being here today and for sharing their
expertise with us and with Canadians.

The Chair: Thank you, MP Albas.

We'll go to the Liberals for a final question or two.

Mr. Heath MacDonald (Malpeque, Lib.): Thank you, Chair.
I'll go to Mr. Ross very quickly.

I come from Prince Edward Island. I always feel that co-op hous-
ing is an extremely important asset to any community, but I feel
that sometimes there isn't a champion to carry the charge for co-op
housing.

I'm wondering if you could give any advice, based on your orga-
nization and what you do across the country, for small provinces or
even smaller communities, as Ms. Chatel discussed with you about
rural. Can you provide any information or leeway that could help
alleviate some of these issues?

Mr. Timothy Ross: I think some of our sector's strongest leaders
have come from more rural settings. I'm actually originally from
New Brunswick. I personally know a lot of the members from
Prince Edward Island as well.

Our organization participated in the provincial task force on af-
fordable housing. We know how urgent and acute the crisis is on
the lack of housing supply on Prince Edward Island. As a member-
ship association, we give our members the tools to speak up and
speak with decision-makers to promote the model of co-op housing.
We have a regional office that serves Prince Edward Island. We can
certainly follow up with you after the committee meeting to con-
nect you with those resources.

® (1125)
The Chair: Thank you, MP MacDonald.

Thank you for following up on that, Mr. Ross.

We're moving to the Bloc for a question or two from Monsieur
Garon.

[Translation]

Mr. Jean-Denis Garon: I have a supplementary question for the
Green Budget Coalition.

I am going back again to the hydrocarbon grants. We're talking
about $2.6 billion over five years, and approximately $1.5 billion
for each of the following five years. If I quickly add all that up, it
comes to $17.5 billion that goes directly into the pockets of the oil
companies.

If you had a $17.5 billion budget to put hydrocarbons behind us
and meet our emissions reduction targets, what would you do?
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Mr. Tom L. Green: I think we could invest more on renovating
buildings to reduce energy use, on renewable sources of energy and
on getting them to every part of the country, in addition to the elec-
trification of heavy transport, public transit and personal transporta-
tion.

Mr. Jean-Denis Garon: Needless to say, the government would
tell us that some of the measures are green, but we know that there
are others that are not very green at all. Even though we realize that
it's impossible to do everything perfectly and that there are some
positive measures in the budget when you look at it closely, do you
think that when the time comes to invest large amounts of money,
there is a bias in favour of the oil companies? If so, how would you
explain that?

Mr. Tom L. Green: It's difficult to explain, given that the gov-
ernment said that it was going to eliminate grants to fossil fuels.

It's also worth mentioning Export Development Canada, where
things are also highly problematic.

Mr. Jean-Denis Garon: If I'm not mistaken, we're talking
about $58 billion.

Thank you very much, Mr. Green.

That's it for me, Mr. Chair.
Mr. Tom L. Green: Thank you.
The Chair: Thank you, Mr. Garon.
[English]
For our final questions, we'll go to the NDP and MP Blaikie.
Mr. Daniel Blaikie: Thank you.

Mr. Ross, we've talked a little bit today about new spending on
co-op housing. We've also talked about deep energy retrofits. We've
talked about electric vehicle infrastructure a little bit.

I know that sometimes co-ops are forgotten in the policy-making
process or they end up excluded from certain kinds of programs,
whether it's intentional or whether it's as an afterthought.

Are there any envelopes or programs that the federal government
is currently undertaking on the housing file that you think co-ops
should have more equitable access to or where there might be op-
portunities to 