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REASONS AND ORDER REGARDING APPLICATION FOR LEAVE TO MAKE AN
APPLICATION UNDER SECTION 75 OF THE COMPETITION ACT



[1] Barcode Systems Inc. (“Barcode”) has applied to the Competition Tribunal (the
“Tribunal™) pursuant to subsection 103.1(1) of the Competition Act, R.S.C. 1985, c. C-34 (the
“Act”) for leave to make an application under section 75 of that Act.

[2] Barcode alleges Symbol Technologies Canada ULC (“Symbol™), a subsidiary of Symbol
Technologies Inc. (“Symbol US”), is refusing to supply it with barcode scanners contrary to the
provisions of section 75 of the Act and seeks an order, if leave is granted and appropriate
findings are made by the Tribunal, that Symbol accept Barcode as a customer on the “usual trade
terms” forthwith upon the issuance of such an order.

[3] This application for leave is only the second such application to the Tribunal brought
under the recent amendments to the Act providing for what has been termed as “a private access
action” because the Commissioner of Competition (the “Commissioner”) does not initiate the
proceeding.

[4] The first application for leave was decided by Justice Dawson in National Capital News
v. Milliken, 2002 Comp. Trib. 41 (“National Capital News”), a decision which | endorse entirely.

[5] The test for the Tribunal granting leave is set out in subsection 103.1(7) of the Act. It
provides as follows:

The Tribunal may grant leave to make an application under section 75 or 77 if it has
reason to believe that the applicant is directly and substantially affected in the
applicant[’]s business by any practice referred to in one of those sections that could be
subject to an order under that section. (emphasis added)

[6] In this case, the practice that is complained of and that could be subject to an order under
section 75 of the Act is Symbol’s refusal to sell its products to Barcode after Symbol terminated
its ten year relationship with Barcode in March 2003.

[7] I make the following points about the Tribunal’s test for granting leave.

[8] What the Tribunal must have reason to believe is that Barcode is directly and
substantially affected in its business by Symbol’s refusal to sell. The Tribunal is not required to
have reason to believe that Symbol’s refusal to deal has or is likely to have an adverse effect on
competition in a market at this stage.

[9] I make this observation because Symbol, in its vigorous opposition to leave being
granted, described what, in its view, was a highly competitive marketplace and argued that
Barcode had provided no evidence as to this requirement as described in paragraph 75(1)(e) of
the Act.



[10] As I read the Act, adverse effect on competition in a market is a necessary element to the
Tribunal finding a breach of section 75 and a necessary condition in order that the Tribunal make
a remedial order under that section. It is not, however, part of the test for the Tribunal’s granting
leave or not.

[11] Justice Dawson in National Capital News, supra, described what kind of proof the
Tribunal had to have before it in order to have “reason to believe”. She concluded that

... .the leave application [must be] supported by sufficient credible evidence
to give rise to a bona fide belief that the applicant may have been directly and
substantially affected in [its] business by a reviewable practice [the refusal to
deal here], and that the practice in question could be subject to an order.

[12] What this standard of proof means is that the applicant Barcode must advance
sufficient credible evidence supported by an affidavit to satisfy the Tribunal that
there is a reasonable possibility that its business has been directly and substantially
affected because of Symbol’s refusal to deal.

[13] The Tribunal measures the evidence on a scale which is less than the balance
of probabilities. It is not sufficient, however, that the evidence shows a mere
possibility that Barcode’s business has been directly and substantially affected by
Symbol’s refusal to supply.

[14] Barcode’s evidence was to the effect Symbol’s refusal to supply, either
directly or by preventing Symbol distributors or Symbol resellers from doing so, has
now caused a substantial loss of revenues to the point where it, if continued, would
force Barcode out of business. On December 19, 2003, on petition from the Royal
Bank of Canada, an interim Receiver was appointed of all the property, assets and
undertakings of Barcode.

[15] Barcode states Symbol’s actions also critically impacted its ability to perform
its ongoing maintenance contracts.

[16] Barcode asserts that, as of the filing of its application, 50 percent of its
employees have been laid off.

[17] Symbol filed written representations and affidavits to counter Barcode.
Symbol outlines the reasons why it is not supplying Barcode with the Symbol
products. Specifically it denies that Barcode’s business has been substantially
affected. It says Barcode has not been precluded from carrying on business by any
actions attributable to Symbol.



[18] Symbol states, if Barcode suffered any loss, it is because it breached its contract with
Symbol or because of factors which have nothing to do with Symbol such as declining market
conditions generally, increased competition from suppliers, exchange rate changes and Barcode’s
failure to meet usual trade terms with its current suppliers.

[19] Onan application for leave, it is not the function of the Tribunal to make credibility
findings based on affidavits which have not been cross-examined. | note that the Act requires an
applicant to support an application for leave by a sworn affidavit while, for a person opposing
leave only written representations are contemplated.

[20]  These provisions confirm that the Tribunal’s role when granting leave is a screening
function simply deciding on the sufficiency of evidence advanced.

[21] There may be situations, however, where it can be demonstrated that an applicant’s
evidence is simply not credible without engaging the Tribunal in weighing contested statements
from opposing parties and the applicant. This is not the case here.

[22] I close on a procedural point. Both Symbol and Barcode have sought leave to file
additional material as a result of the limited right of reply granted by the Tribunal to Barcode, as
an exception in the interest of justice.

[23] Inonly exceptional circumstances will the Tribunal grant parties a right of reply in leave
applications which are to be dealt with expeditiously.

[24] The Tribunal sees no need to have additional evidence before it as proposed by Barcode
or Symbol.

FOR THESE REASONS THE TRIBUNAL ORDERS THAT:
[25] The application for leave is granted.

[26] The Tribunal is prepared to expedite the hearing of the application and invites the parties
to communicate with the Deputy Registrar of the Tribunal for this purpose.

DATED at Ottawa, this 15" day of January, 2004.
SIGNED on behalf of the Tribunal by the judicial member.

(s) Frangois Lemieux
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