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THE COMPETITION TRIBUNAL

IN THE MATTER OF the Competition Act, R.S.C. 1985, c. C-34, as amended;

AND IN THE MATTER OF an application by United Grain Growers Limited under section
106 of the Competition Act;

AND IN THE MATTER OF the acquisition by United Grain Growers Limited of Agricore
Cooperative Ltd., a company engaged in the grain handling business.

BETWEEN:

COMPETITION TRIBUNAL
TRIBUNAL DE LA CONCURRENCE
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THE COMMISSIONER OF COMPETITION
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AFFIDAVIT OF STANLEY MURDOCH MACKAY

I, STANLEY MURDOCH MACKAY, of the City of Winnipeg, in the Province of

Manitoba, MAKE OATH AND SAY AS FOLLOWS:

I am the Vice-President Operations at Agricore United, and have held that position since
June 2005. Prior to that time, I served as Vice President Terminal Services at Agricore
United, a position that I held since September 1985. As such, I have knowledge of the
matters hereinafter deposed to, except where such matters are based on information and

belief, and in such instances I believe them to be true.
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I have read the Statement of Grounds and Material Facts attached hereto as Exhibit "A"
(the "SGMF") and confirm that, to the best of my knowledge, information and belief, all
of the facts set out therein are true. (Capitalized terms used herein and not herein defined
have the meanings ascribed thereto in the SGMF.) With respect to references in the
SGMF to certain Competition Tribunal proceedings in relation to the Acquisition, while I
am familiar with and have been involved in such proceedings, I have relied on the filings
with the Tribunal in confirming the accuracy of those references in the SGMF. In
addition, except where sources are specifically identified, torthe extent that the SGMF
describes information about the industry generally or agreements or dealings between
third parties, in confirming the accuracy of the SGMF, I have relied on my general
knowledge of the grain handling industry in Western Canada, but do not have first hand

knowledge of such information.

Attached hereto as Exhibit "B" is a Document Brief which includes all of the documents
and correspondence referred to in the SGMF which are relevant to Agricore United's

Motion for interim relief.

Background

As noted in the SGMF, the Consent Agreement requires that Agricore United offer to
divest a Port Terminal within the Port Terminal Initial Sale Period, which is currently
scheduled to expire at 12:00 noon (Winnipeg time) on August 15, 2005. Therefore,
absent Agricore United and the Commissioner agreeing to a further extension or an order
of the Tribunal, a Trustee will be appointed at 12:00 noon (Winnipeg time) on August 15,
2005 to seek to implement a divestiture of the UGG Terminal pursuant to the Consent

Agreement. The Commissioner granted the extension to August 15, 2005 (on July 18,
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2005), and a number of earlier extensions, to permit Agricore United to seek to complete
a proposed transaction with Terminal One. As noted in the SGMF, Terminal One is a
consortium of five farmer-owned inland grain terminals, each of which is an Independent

~ Grain Company and a member of the Inland Terminal Association of Canada ("ITAC").

[CONFIDENTIAL]. As a result, the Applicant's counsel, Davies Ward Phillips &
Vineberg LLP ("DWPV"), wrote to the Commissioner's counsel on August 9, 2005
requesting that the Commissioner extend the Port Terminal Initial Sale Period pursuant to
paragraph 48 of the Consent Agreement from 12:00 noon (Winnipeg time) on August 15,
2005 to August 29, 2005 in order to allow for consideration of an anticipated revised
offer from Terminal One. However, as noted in the SGMF, in a letter dated August 10,
2005, the Commissioner's counsel indicated that the Commissioner would not agree to
any further extension of the Port Terminal Initial Sale Period beyond 12:00 noon

(Winnipeg time) on August 15, 2005.

I have been personally involved in Agricore United's attempts to divest a Port Terminal
from the commencement of this process. Agricore United has made diligent and good
faith efforts to divest a Port Terminal since the Consent Agreement was executed in
October 2002. Details of these efforts are contained in the SGMF. As part of these
efforts, Agricore United has, among other things, taken all reasonable steps to conclude a
sale of the UGG Terminal to Terminal One on or before 12:00 noon (Winnipeg time) on
August 15, 2005. The fact that Agricore United is unable to meet this deadline stems not
from any actions or inactions on the part of Agricore United, but from the inability of
Terminal One to secure the volume of grain required to complete the Proposed

Divestiture and delays in Terminal One subsequently completing and submitting a
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revised offer. Even if a revised offer were received between now and 12:00 noon
(Winnipeg time) on Monday, there would not be sufficient time for Agricore United to

responsibly consider, assess and respond to such an offer.

7. [CONFIDENTIAL]. Given that the Terminal One group represents a significant portion
of the uncommitted independent grain, the Commissioner's decision to refuse to approve
the requested further extension jeopardizes the prospects for a sale of the UGG Terminal
that satisfies the rationale behind the Consent Agreement. For the reasons discussed in
the SGMF, and particularly if Terminal One is unable to complete a transaction, there can
be no assurance that any prospective purchaser will be able to obtain sufficient grain
commitments to operate the UGG Terminal on a sustainable basis as contemplated by

and in a manner consistent with the purposes of the Consent Agreement.

Request for Extension Pending Decision on Section 106 Application

8. I am advised by DWPV that, on the morning of August 11, 2005, DWPV contacted the
Commissioner's counsel and indicated that, in light of the Commissioner's August 10,
2005 refusal to further extend the Port Terminal Initial Sale Period for the purposes of a
possible sale to Terminal One, Agricore United intended to, among other things, apply to
the Tribunal for an order rescinding the Consent Agreement pursuant to section 106 of
the Act. DWPV also requested that the Commissioner extend the Port Terminal Initial
Sale Period pursuant to paragraph 48 of the Consent Agreement pending the final
determination of the section 106 application. A letter formally requesting such an

extension was sent to the Commissioner's counsel shortly thereafter.
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I am advised by DWPYV that the Commissioner's counsel declined to agree to any further
extension of the Port Terminal Initial Sale Period in connection with the section 106

application at that time. This was confirmed in a letter to DWPV, dated August 11, 2005.

In light of the circumstances described herein and in the SGMF, it is, in my view,
unreasonable for the Commissioner to withhold or continue to withhold her agreement to
the requested extension pending the determination of the section 106 application. The
SGMF sets out the changed circumstances which, in Agricore United's view, justify the

recission of the Consent Agreement.

In addition, it is my understanding that the Commissioner has, at least to date, not
challenged the proposed SWP/JRI JV, effectively a merger of their respective grain
handling terminals in the Port of Vancouver. The proposed SWP/JRI JV was publicly
announced on April 6, 2005 and apparently at least partially implemented in July 2005
without objection by the Commissioner, as disclosed in an article published in the
Western Producer on July 21, 2005. As noted in the SGMF, any further restraints on the
ability of SWP and JRI to complete the implementation of the proposed SWP/JRI JV
pursuant to the SWP/JRI Consent Interim Agreement are currently scheduled to expire on
September 3, 2005. Failure by the Commissioner to challenge the proposed SWP/JRI JV
would imply a lack of current grounds to require a divestiture in connection with the
Acquisition as the proposed SWP/JRI JV represents further consolidation in the same
market. Through its counsel, DWPV, Agricore United expressed its views in this regard
in letters to counsel to the Commissioner and the Bureau dated June 15 and May 30,

2005, respectively, dealing in part with the implications of the proposed SWP/JRI JV.
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Moreover, allowing the Trustee to be appointed at a time when his very legitimacy under
the Consent Agreement and his power to sell the UGG Terminal is subject to serious
challenge, and at best is uncertain, will, in my view, discourage any remaining potential
purchasers. [CONFIDENTIAL]. While Agricore United intends to seek an expedited
schedule for the disposition of the section 106 application, a final determination by the
Tribunal may still not occur until after the Trustee Sale Period has expired, at which time

the Trustee would have no authority to make a sale in any event.

[CONFIDENTIAL].

Even if Agricore United's application under section 106 of the Act is unsuccessful,
approval to extend the Port Terminal Initial Sale Period pending the final determination
of the application would merely delay the appointment of the Trustee until that time. It is
my view that no prejudice to any of the Commissioner, Independent Grain Companies or
the public interest would flow from such a delay in the appointment of the Trustee. In
this regard, as noted in the SGMF, Agricore United believes that every Independent
Grain Company that ships grain to the Port of Vancouver has or will have a port terminal
access contract or handling agreement covering at least the next crop year ending July 31,
2006 and in some cases many years. Moreover, as described in detail in the SGMF, the
access provisions included in the Consent Agreement have been in place for almost three
years and have addressed any possible concerns that the Commissioner may have
regarding access to port terminals in the Port of Vancouver for the reasonably foreseeable
future. In addition, as noted above, subsections 69(1) and (2) of the Canada Grain Act
require that port terminal operators receive all grain shipped to the Port of Vancouver,

without discrimination, subject to certain exceptions and conditions.
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15.  Further, in the absence of approval to extend the Port Terminal Initial Sale Period
pending the final determination of the within Application, Agricore United would very
likely incur significant additional and unnecessary costs following the appointment of the
Trustee, costs that will prove unnecessary if the section 106 application is successful. For
example, Agricore United is required by paragraph 20 of the Consent Agreement to pay
all expenses reasonably and properly incurred by the Trustee in the course of a Trustee
sale and the Trustee may retain financial, legal and other professional advisors, including

investment bankers pursuant to paragraph 24 of the Consent Agreement.

16.  In light of the prejudice to a Trustee sale process in the midst of Tribunal proceedings
seeking rescission of the very Consent Agreement pursuant to which the Trustee obtains
his status and power, the merits of the section 106 application, and the absence of
prejudice from the requested extension, it is in my view unreasonable and unfair for the
Commissioner to continue to withhold her agreement to the requested extension of the
Port Terminal Initial Sale Period pending the final determination of the section 106

application.

SWORN BEFORE ME at the City of Toronto,
in the Province of Ontario, this 11" day of
August, 2005

STANLEY MURDOCH MACKAY

Commissioner for taking Affidavits, etc.
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PART I - SUMMARY

1. On November 1, 2001, United Grain Growers Limited ("UGG") acquired Agricore
Cooperative Limited ("Agricore™) (the "Acquisition"). (Since the closing of the
Acquisition, UGG and Agricore have been carrying on business as "Agricore United".
Accordingly, the Applicant will hereinafter be referred to as "Agricore United".)

2. On January 2, 2002, the Commissioner of Competition (the "Commissioner") filed an
application with the Competition Tribunal (the "Tribunal") pursuant to section 92 of the
Competition Act (the "Act") alleging that the Acquisition would likely prevent or lessen
competition substantially in the market for the provision of port terminal grain handling
services in the Port of Vancouver (the "Section 92 Application"). In order to remedy the
alleged substantial prevention and lessening of competition, the Commissioner requested
that the Tribunal issue an order requiring that Agricore United divest all or part of a port

terminal in the Port of Vancouver.

3. [CONFIDENTIALY], the issues in dispute at the hearing of the Section 92 Application
were confined to whether a divestiture of that portion of the Pacific Complex known as
the Pacific 1 Terminal, either alone or with a portion of the Annex component of the
Pacific Complex (as defined in the Statement of Grounds and Material Facts filed in
connection with the Section 92 Application (the "Section 92 SGMF")), would remedy the

substantial prevention and lessening of competition alleged by the Commissioner.

4. The hearing of the Section 92 Application was scheduled to commence on October 21,
2002. However, on October 17, 2002, the Commissioner and Agricore United filed and
registered a consent agreement with the Tribunal pursuant to section 105 of the Act (the

"Consent Agreement").

5. The Consent Agreement requires, among other things, that Agricore United offer to
divest, at its option, either the UGG Terminal (as defined in the Consent Agreement) or
its interest in the Pacific Complex (each a "Port Terminal" and, collectively, the "Port

Terminals™). Agricore United subsequently selected the UGG Terminal for disposition.
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In the event that Agricore United is unable to divest a Port Terminal within a certain
period of time, the Consent Agreement provides that a Trustee (as defined in the Consent

Agreement) will be appointed to carry out any required divestiture.

The Commissioner's objective in requiring the divestiture of a Port Terminal pursuant to
the Consent Agreement was to ensure that Independent Grain Companies (as defined in
the Consent Agreement) would have access to port terminal grain handling services in the

Port of Vancouver at competitive rates.

Since October 17, 2002, the circumstances that led to the making of the Consent
Agreement have changed significantly. The amount of uncommitted grain shipped to the
Port of Vancouver by Independent Grain Companies in Western Canada ("independent
grain") that would be available to a prospective purchaser of the UGG Terminal has
diminished dramatically as a result of consolidation among grain companies in Western
Canada and exclusive, long-term handling agreements entered into by Independent Grain
Companies and port terminal operators in the Port of Vancouver since the Consent
Agreement was executed. It has thus become clear both that a prospective purchaser will
not be able to secure enough independent grain to operate the UGG Terminal as a grain
terminal on a sustainable basis and that Independent Grain Companies have been able to

secure long-term access to the Port of Vancouver pursuant to such handling agreements.

The only realistic prospect for the UGG Terminal to be used for grain handling would be
an acquisition by a purchaser who enters into a handling agreement with the Canadian
Wheat Board, a statutory monopoly incorporated pursuant to the provisions of the
Canadian Wheat Board Act (the "CWB Monopoly"). A handling agreement between a
purchaser of the UGG Terminal and the CWB Monopoly would, however, adversely
affect the Western Canadian grain handling industry, including Independent Grain
Companies, and would be inconsistent with, and undermine, the objectives of the

Consent Agreement.

The significantly reduced volume of uncommitted independent grain demonstrates both

the absence of any continuing basis for a divestiture to provide an alternative port
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terminal for Independent Grain Companies in the Port of Vancouver and the inability to
make an effective divestiture pursuant to the Consent Agreement under current market
conditions. It also demonstrates that Independent Grain Companies continue to have
access to port terminal grain handling services in the Port of Vancouver at competitive
rates. In this regard, every Independent Grain Company that ships grain to the Port of
Vancouver has or will have a port terminal access contract covering at least the next crop
year and in some cases many years, and most independent grain is being delivered under
handling agreements with terms of [CONFIDENTIAL]. (A crop year runs from August
1 to July 31 of the following calendar year.)

In the circumstances that now exist, Agricore United would not have entered into the
Consent Agreement or any consent agreement contemplating the divestiture of a Port
Terminal.  Moreover, given the significantly reduced volume of uncommitted
independent grain shipped through the Port of Vancouver as a result of subsequent
events, and the adverse implications that such reduced volume has for the prospects for
an effective divestiture, Agricore United submits that the Commissioner also would not,
on any reasonable basis, have entered into a consent agreement contemplating the
divestiture of a Port Terminal. Accordingly, Agricore United requests that the Tribunal

rescind the Consent Agreement pursuant to section 106 of the Act.

PART II - BACKGROUND TO THIS APPLICATION

A. The Original Section 92 Application
The Acquisition
11.  Pursuant to the terms of a Merger Agreement between UGG and Agricore dated July 30,

2001, UGG and Agricore agreed to merge by way of a court-approved plan of
arrangement under section 192 of the Canada Business Corporations Act (the "Plan of
Arrangement"). The Plan of Arrangement provided that UGG would acquire control of
all business assets of Agricore, including interests in port terminal facilities in the Port of

Vancouver.
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As noted above, the Acquisition was completed on November 1, 2001.

Commissioner's Review and Challenge of the Acquisition

13.

Following his review of the Acquisition, the Commissioner concluded that the
Acquisition would likely result in a substantial prevention or lessening of competition
with respect to, among other things, the purchasing and handling of grain in certain local
markets in Western Canada and the provision of port terminal grain handling services in

the Port of Vancouver.

Purchasing and Handling of Grain in Certain Local Markets in Western Canada

14.

In order to remedy his concerns with respect to the purchasing and handling of grain in
certain local markets in Western Canada, the Commissioner filed an application for a
consent order with the Tribunal pursuant to sections 92 and 105 of the Act (the "Consent
Order"). The Consent Order, which was issued by the Tribunal on February 19, 2002,
required that Agricore United divest a number of primary grain elevators located in
Alberta and Manitoba. In full satisfaction of its obligations under the Consent Order,
Agricore United divested a total of seven primary grain elevators, the last such divestiture

being completed on February 13, 2004.

Port Terminal Grain Handling Services in the Port of Vancouver

15.

16.

In order to remedy his concerns with respect to the provision of port terminal grain
handling services in the Port of Vancouver, the Commissioner commenced the Section 92
Application. As part of the Section 92 Application, the Commissioner sought an order
from the Tribunal requiring that Agricore United divest all or part of a port terminal in

the Port of Vancouver.
There are five port terminals located in the Port of Vancouver. They are:

(a) the Cascadia Terminal ("Cascadia"), which is owned equally by Agricore United
and Cargill Limited ("Cargill");
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(b) the James Richardson International Limited ("JRI") Terminal, which is wholly-
owned by JRI;

(c) the Pacific Elevators Limited Terminal ("PEL"), which, at the time the Consent
Agreement was executed in October 2002, was owned 70% by Agricore United
and 30% by Saskatchewan Wheat Pool ("SWP"). Agricore United subsequently
purchased SWP's interest and now owns all of the issued and outstanding shares

of PEL,;
(d)  the SWP Terminal, which is wholly-owned by SWP; and
(e) the UGG Terminal, which is wholly-owned by Agricore United.

In addition to these port terminals, Neptune Terminals and Vancouver Wharves Limited
Partnership ("Vancouver Wharves") provide certain grain handling services in the Port of

Vancouver. However, the Commissioner did not consider these facilities to be in the

“relevant market for the purposes of the Section 92 Application.

At the same time that the Section 92 Application was filed with the Tribunal, the
Commissioner also filed a notice of application requesting the issuance of an interim
consent order pursuant to section 104 of the Act (the "Section 104 Application"). On the
basis of the written record, the Tribunal issued an interim consent order on January 14,
2002 (the "Interim Consent Order").

Pursuant to the terms of the Interim Consent Order, Agricore United was required to,
among other things, maintain the Port Terminals, honour all existing contracts for the
handling of grain for Independent Grain Companies and offer to handle for Independent
Grain Companies a minimum of 125,000 tonnes of grain per month (1.5 million tonnes
per year), by way of contracts, through the Port Terminals or, at no additional cost to the
Independent Grain Companies, through terminal arrangements entered into with other
terminal operators. Prior to October 2002, Agricore United estimates that Independent
Grain Companies had historically shipped between approximately [CONFIDENTIALY]
and [CONFIDENTIAL] tonnes of grain through the Port of Vancouver each year. The
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volume of independent grain shipped through the Port of Vancouver in any given year
has generally varied proportionately with the total volume of grain shipped through the

Port of Vancouver during that year.

Pursuant to an agreement between Agricore United and the Commissioner to narrow the
issues in dispute at the hearing of the Section 92 Application, a hearing was held on
September 10, 2002 to determine, among other things, whether the Acquisition would
likely result in a substantial lessening of competition in the provision of port terminal
grain handling services in the Port of Vancouver, as alleged by the Commissioner (the
"SLC Motion"). Agricore United did not, for the purpose of the SLC Motion, contest the
Commissioner's allegation that the Acquisition would likely result in such a substantial

lessening of competition.

On September 12, 2002, pursuant to the uncontested SLC Motion, the Tribunal found that
the Acquisition would likely result in a substantial lessening of competition in the
provision of port terminal grain handling services in the Port of Vancouver. The Tribunal
also found, pursuant to the uncontested SLC Motion, that the divestiture of either the
UGG Terminal or Agricore United's interest in the Pacific Complex would remedy the
substantial lessening of competition, as would the divestiture of that portion of the Pacific
Complex known as the Pacific 1 Terminal, either alone or with a portion of the Annex
component of the Pacific Complex, provided, in the case of a divestiture of only part of
the Pacific Complex, that such a divestiture satisfied certain criteria previously agreed to

by Agricore United and the Commissioner.

The Tribunal left for determination at a later date the only remaining issue of whether the
divestiture of the Pacific 1 Terminal, either alone or with a portion of the Annex
component of the Pacific Complex, would satisfy such criteria. The hearing on this issue
was scheduled to commence on October 21, 2002. However, on October 17, 2002, the
Commissioner and Agricore United filed and registered the Consent Agreement with the

Tribunal, thereby terminating the Section 92 Application.
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Reqguests for Leave to Intervene

23.

24.

25.

26.

27.

Requests for leave to intervene in the Section 92 Application were filed by each of the

CWB Monopoly, SWP and the Inland Terminal Association of Canada ("ITAC").

Pursuant to the Canadian Wheat Board Act, the CWB Monopoly is, by law, the only
purchaser of wheat and barley that is either to be exported from Canada or used for
domestic human consumption. CWB Monopoly grain has accounted for approximately
65% to 75% of all grain shipped through the Port of Vancouver on an annual basis over

the past five years.

The CWB Monopoly sought leave to argue, among other things, that the divestiture of the
Pacific 1 Terminal alone was not an adequate remedy. The Tribunal granted the CWB

Monopoly's request for leave to intervene on May 29, 2002.

SWP is a publicly-traded agribusiness which operates a number of primary elevators in
Western Canada and port terminals in Vancouver and Thunder Bay. SWP sought leave
to argue, among other things, that an order requiring the divestiture of Agricore United's
interest in the Pacific Complex would nullify many of SWP's rights under various
agreements in respect of the Pacific Complex in which Agricore United was a party. The
Tribunal granted SWP's request for leave to intervene on May 29, 2002.

ITAC is an association whose purpose is to promote the common interests and goals of
modern, efficient high-throughput inland terminals. At the time it filed a request for

leave to intervene, ITAC had ten members, namely:

()  CMI Terminal Joint Venture ("CMI");

(b)  Gardiner Dam Terminal ("GDT");

(c)  Great Sandhills Terminal Marketing Centre Ltd. ("GST"),

(d Mid-Sask Terminal Ltd. ("MST");
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(¢)  North East Terminal Ltd. ("NET");

()  North West Terminal Ltd. ("NWT");

()  Prairie West Terminal Ltd. ("PWT");

()  South West Terminal Ltd. ("SWT");

@) Terminal 22 (1998) Inc. ("Terminal 22"); and
()  Weyburn Inland Terminal Ltd. ("Weyburn").
Today, ITAC has these ten members as well as:

(@@  Providence Grain;

(b)  Westlock Terminal; and

(¢)  Westmor Terminal.

Each of the members of ITAC is an Independent Grain Company and ITAC's
membership includes all of the farmer-owned Independent Grain Companies in Western
Canada which together account for a significant percentage of the independent grain
shipped to the Port of Vancouver. Delmar Commodities Ltd. ("Delmar Commodities"),
Fill-More Seeds Inc. ("Fill-More Seeds"), Great Northern Grain ("GNG"), Louis Dreyfus
Canada Ltd. ("Dreyfus"), N.M. Paterson & Sons Limited ("Paterson"), Parrish &
Heimbecker, Limited ("P&H") and West Central Road & Rail ("WCRR") are other
significant Independent Grain Companies in Western Canada that are not members of
ITAC.

ITAC sought leave to address certain issues relating to the provision of port terminal
grain handling services in the Port of Vancouver. The Tribunal denied ITAC's request

for leave to intervene on May 29, 2002.
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Purpose of Divestiture

31.

32.

33.

The materials filed by the Commissioner in connection with the Section 92 Application,
the Section 104 Application and the SLC Motion clearly indicate that the purpose of any
divestiture of a Port Terminal by Agricore United pursuant to the Consent Agreement
was to provide Independent Grain Companies with access to port terminal grain handling
services in the Port of Vancouver at competitive réttes. For example, in paragraph 38 of

the Section 92 SGMF, the Commissioner stated that:

[flor [Independent Grain Companies] to compete effectively with
Integrated [Grain Companies] ... it is essential that they have regular and
predictable access to a port terminal.... [A]ccess is provided on an
individual shipment basis in the form of terminal authorization. A
terminal authorization must be obtained before a tender is submitted to the
[CWB Monopoly] or, in respect of non-tendered grain, before the railways
will provide rail cars for loading at a primary elevator. In order to
compete, it is ... important that [Independent Grain Companies] have
access to all the revenue streams associated with grain handling, such as
... terminal diversion premiums.

Terminal diversions premiums are per tonne payments made by grain companies that
have an ownership interest in one or more of the existing port terminals ("Integrated
Grain Companies") to Independent Grain Companies to attract grain to their port
terminals. At the time the Consent Agreement was executed in October 2002, terminal
diversion premiums generally ranged from approximately $1 to $4 per tonne. Today,
terminal diversion premiums generally range from approximately [CONFIDENTIAL] to
[CONFIDENTIAL] per tonne.

The Consent Agreement

On October 17, 2002, the Commissioner and Agricore United filed and registered the
Consent Agreement with the Tribunal. As discussed in more detail below, the Consent

Agreement includes both divestiture and interim access provisions.
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Divestiture Provisions

34.

35.

36.

The Consent Agreement requires that Agricore United offer to divest, at its option, either
the UGG Terminal or its interest in the Pacific Complex within the Port Terminal Initial
Sale Period (as defined in the Consent Agreement). The Port Terminal Initial Sale Period
would have expired on October 31, 2004 in the absence of any extensions. In this regard,
at the time the Consent Agreement was executed in October 2002, Agricore United and
the Commissioner recognized that, in light of the drought which severely reduced grain
shipments to the Port of Vancouver during the 2001/2002 crop year and the depressed
market conditions which existed at that time as a result, it would be very difficult for
Agricore United to sell a Port Terminal within a short period of time. Agricore United
and the Commissioner therefore agreed to a lengthy divestiture period, with the
expectation that market conditions would significantly improve over the following two

years.

The Port Terminal Initial Sale Period was extended to December 30, 2004
[CONFIDENTIAL]. In addition, Agricore United and the Commissioner mutually
agreed to a number of additional extensions pursuant to paragraph 48 of the Consent
Agreement in light of what they believed to be reasonable prospects for a possible
divestiture. The Port Terminal Initial Sale Period is now currently scheduled to expire at
12:00 noon (Winnipeg time) on August 15, 2005 in the absence of Agricore United and
the Commissioner agreeing to a further extension or an order of the Tribunal. However,
as discussed in more detail below, in a letter dated August 10, 2005, the Commissioner's
counsel indicated that the Commissioner would not agree to any further extension of the
Port Terminal Initial Sale Period beyond 12:00 noon (Winnipeg time) on August 15,
2005.

If Agricore United has not divested a Port Terminal within the Port Terminal Initial Sale
Period, absent an extension of time or a variation or rescission of the Consent Agreement,
a Trustee will be appointed to seek to implement a divestiture pursuant to the Consent
Agreement. [CONFIDENTIAL].
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The Consent Agreement also provides that Agricore United is permitted to elect, at least
90 days before the expiry of the Port Terminal Initial Sale Period, whether the Trustee
will be entitled to divest the UGG Terminal or Agricore United's interest in the Pacific
Complex. On August 31, 2004, Agricore United elected that the Trustee would (if
necessary) be entitled to divest the UGG Terminal.

[CONFIDENTIAL].

Interim Access Provisions

39.

40.

41.

Pursuant to the Consent Agreement, until such time as a Port Terminal has been divested,
Agricore United is required to honour all existing contracts for the handling of grain for
Independent Grain Companies in the Port of Vancouver and offer to handle for
Independent Grain Companies a minimum of 125,000 tonnes of grain per month (1.5
million tonnes per year), by way of contracts, through the Port Terminals or, at no
additional cost to the Independent Grain Companies, through terminal arrangements

entered into with other port terminal operators in the Port of Vancouver.

In addition to Agricore United's access obligations under the Consent Agreement,
subsection 69(1) of the Canada Grain Act provides that, subject to certain exceptions,
"the operator of every licensed [port] terminal elevator ... shall, at all reasonable hours on
each day on which the elevator is open, without discrimination and in the order in which
grain arrives and is lawfully offered at the elevator, receive into the elevator all grain so
lawfully offered for which there is, in the elevator, available storage accommodation of
the type required by the person by whom the grain is offered". Similarly, subsection
69(2) of the Canada Grain Act provides that "[t]he [Canadian Grain Commission (the
"CGC")] may, by order, on such conditions as it may specify, authorize or require the
operator of a licensed terminal elevator ... to receive grain lawfully offered for storage ...

at the elevator otherwise than as required by subsection (1)".

The Consent Agreement also provides that new contracts between Agricore United and

Independent Grain Companies are to be based on reasonable commercial terms consistent
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with past practice. Prices for the handling of Independent Grain Companies' grain under
any new contracts are to be based on Agricore United's tariffs as filed with the CGC.
Diversion premiums negotiated with Independent Grain Companies are to be kept
confidential, but in any event shall be at least $2 per tonne. Any non-CWB Monopoly
tariff increase or any diversion premium decrease (CWB Monopoly or non-CWB

Monopoly grain) from these initial levels must be commercially reasonable.

Any disputes as to price, tariffs, diversion premiums or other terms are to be settled by
way of an arbitration procedure as outlined in Schedule "C" to the Consent Agreement.
During any arbitration procedure, Agricore United must, in accordance with the terms of
the Consent Agreement, continue to provide port terminal services to the Independent

Grain Company that initiated the arbitration.

The access provisions included in the Consent Agreement have now been in place for
almost three years. Under these access provisions and prevailing market conditions,
Independent Grain Companies have not encountered any difficulty in securing access to
port terminals in the Port of Vancouver at competitive rates. Agricore United has
continued to honour all existing contracts for the handling of grain for Independent Grain
Companies. Agricore United has also entered into [CONFIDENTIAL] new handling
agreements with Independent Grain Companies since the Consent Agreement was
executed on October 17, 2002. The diversion premiums payable under each of these new

handling agreements [CONFIDENTIAL)].

[CONFIDENTIAL)].

Similarly, since the Consent Agreement was executed on October 17, 2002, Agricore
United has renewed its handling agreements with [CONFIDENTIAL], while Cascadia,
which is owned equally by Agricore United and Cargill, has renewed its handling
agreement with [CONFIDENTIAL]. As with the new contracts noted above, the

diversion premiums payable under each of these renewed contracts are

[CONFIDENTIAL].
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In addition, since the Consent Agreement was executed in October 2002, Agricore United
has not received any complaints from any Independent Grain Companies with respect to
price, tariffs, diversion premiums or any other terms of access included in the Consent

Agreement.

Finally, to the best of Agricore United's knowledge, Independent Grain Companies have
not made any complaints to the Competition Bureau (the "Bureau") in connection with

Agricore United's behaviour under the access provisions of the Consent Agreement.

Proposed Merger of the Vancouver Port Terminals of Saskatchewan Wheat Pool
and James Richardson International Limited

On April 6, 2005, SWP and JRI announced their agreement to jointly operate their port
terminals in the Port of Vancouver under the name Pacific Gateway Terminal (the
"SWP/JRI JV"). According to their press release announcing the proposed SWP/JRIJV,
"[tlhe agreement, which is subject to regulatory approval, provides for joint
administration and operation of the two port terminals. A new business corporation
owned equally by [SWP] and JRI will be established to act as a joint venture terminal
operator and agent for the two companies. [SWP] and JRI will each continue to own

their respective facilities and employees will remain with the parent companies."

On July 5, 2005, the Commissioner, SWP and JRI filed a consent interim agreement with
the Tribunal (the "SWP/JRI Consent Interim Agreement") requiring that SWP and JRI
take all steps necessary to ensure that they operate independently in respect of the
marketing of grain handling services to certain Independent Grain Companies during the
60-day term of the SWP/JRI Consent Interim Agreement, which expires on September 3,
2005. According to the SWP/JRI Consent Interim Agreement, the Commissioner had not
completed her review of the pfoposed SWP/JRI JV as of the time the SWP/JRI Consent
Interim Agreement was filed with the Tribunal. Agricore United understands that the

Commissioner's review of the proposed SWP/JRI JV is ongoing.

While the Commissioner has apparently not completed her analysis regarding the effect

of the proposed SWP/JRI JV on competition in the Port of Vancouver, a failure to
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challenge the SWP/JRI JV in the current market conditions would imply a lack of current
grounds to require a divestiture of a Port Terminal by Agricore United pursuant to the

Consent Agreement.

PART III - AGRICORE UNITED'S EFFORTS TO DIVEST A PORT TERMINAL

51.

52.

53.

54.

Agricore United has made diligent and good faith efforts to divest a Port Terminal. In
this regard, shortly after the Consent Agreement was executed in October 2002, Agricore
United had discussions with representatives of [CONFIDENTIAL] to determine if any
of these companies would be interested in purchasing one of the Port Terminals pursuant
to the Consent Agreement. Each of these companies subsequently indicated that it was

not interested in purchasing a Port Terminal at that time.

Agricore United also contacted a number of merchant bankers, soliciting proposals with
respect to the sale of a Port Terminal. In September 2003, Agricore United retained
Scotia Capital Inc. ("Scotia Capital") to assist with the divestiture of the UGG Terminal.
Scotia Capital is the investment banking division of The Scotiabank Group and has
extensive experience and expertise in the acquisition and disposition of businesses in

many industries throughout Canada.

Together, Agricore United and Scotia Capital drafted a Confidential Information
Memorandum, which they subsequently provided to a number of prospective purchasers
in order to assist such prospective purchasers in assessing the acquisition opportunity and
determine whether such prospects had any interest in acquiring the UGG Terminal. The
prospective purchasers identified by Agricore United and Scotia Capital were:
[CONFIDENTIAL)].

The fact that Agricore United was offering to divest the UGG Terminal pursuant to the
Consent Agreement was widely-known, including throughout the Western Canadian
grain handling industry. Newspaper articles discussing the requirement for a divestiture
pursuant to the Consent Agreement appeared, for example, in The Western Producer and

in the Manitoba Co-operator. In addition, a public version of the Consent Agreement
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itself was posted on the Tribunal's public website shortly after the Consent Agreement
was registered with the Tribunal on October 17, 2002. As a result of this publicity, some
prospective purchasers of the UGG Terminal (other than those noted above) contacted

Agricore United directly.

Expressions of interest were received from each of [CONFIDENTIAL] (which was not
one of the entities identified by Agricore United and Scotia Capital). Agricore United
subsequently attempted to negotiate a divestiture of the UGG Terminal with each of
[CONFIDENTIAL]. Agricore opted not to pursue negotiations with either
[CONFIDENTIAL].

Agricore United understands that each of [CONFIDENTIAL] opted not to submit
expressions of interest for the UGG Terminal because they concluded that they would not
be able to attract sufficient volumes of grain to ensure the ongoing viability of the
facility. [CONFIDENTIAL] opted not to submit an expression of interest for the UGG
Terminal because it had previously decided to exit the Western Canadian grain handling
industry. Agricore United has no knowledge as to why [CONFIDENTIAL] opted not to

submit expressions of interest for the UGG Terminal.

PART 1V — PROPOSED SALE TO TERMINAL ONE

A.

57.

38.

59.

Overview of Terminal One

Terminal One represents a consortium of five farmer-owned inland grain terminals
operating in Saskatchewan, namely GST, NET, NWT, PWT and SWT. As noted above,

each of these companies is an Independent Grain Company and a member of ITAC.

Agreement with Terminal One

[CONFIDENTIAL].

[CONFIDENTIAL].
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[CONFIDENTIAL].

[CONFIDENTIAL]

[CONFIDENTIAL].
[CONFIDENTIAL)].
[CONFIDENTIAL].
[CONFIDENTIAL].

In order for Agricore United and its board of directors to have the opportunity to fully
consider any revised offer for the UGG Terminal put forward by Terminal One and, if
necessary, deal with any issues that might arise, Agricore United's counsel requested that
the Commissioner consent to an extension of the Port Terminal Initial Sale Period from
12:00 noon (Winnipeg time) on August 15, 2005 to August 29, 2005. In this regard, in
the letter to the Commissioner's counsel dated August 9, 2005, Agricore United's counsel
indicated that Agricore United's board of directors would not be able to consider any such
offer before August 18, 2005. However, in a letter dated August 10, 2005, the
Commissioner's counsel indicated that the Commissioner would not agree to any further
extension of the Port Terminal Initial Sale Period beyond 12:00 noon (Winnipeg time) on
August 15, 2005.

PART V — CHANGES IN CIRCUMSTANCES

A.

66.

Introduction

Since the time that the Consent Agreement was executed in October 2002, the
circumstances that led to the making of the Consent Agreement have changed
significantly. In this regard, it has become clear that no prospective purchaser will be
able to secure enough independent grain to operate the UGG Terminal as a grain terminal

on a sustainable basis as a result of consolidation among grain companies in Western
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Canada and exclusive, long-term handling agreements entered into by Independent Grain
Companies and port terminal operators in the Port of Vancouver since the Consent
Agreement was executed. It has also become clear that most Independent Grain
Companies have secured long-term access to a port terminal in the Port of Vancouver,
clearly indicating that a divestiture of a Port Terminal is not necessary to fulfil the

objectives of the Consent Agreement. Each of the relevant changes is discussed below.

Available Volume of Independent Grain and Access to the Port of Vancouver

Only about 25 grain handling companies need access to port terminal grain handling
services in the Port of Vancouver. All of these companies, however, currently have
access to port terminal grain handling services in the Port of Vancouver, either because
they have an ownership interest in one or more of the existing port terminals or because
they have handling agreements in place with Integrated Grain Companies. Agricore
United, SWP, JRI and Cargill each have an ownership interest in one or more port
terminals in the Port of Vancouver. Those without an ownership interest in a port
terminal, such as Dreyfus, P&H and Paterson, have handling agreements in place. Some
operators of inland grain handling terminals also have joint venture agreements with the
Integrated Grain Companies. For example, Cargill has an equity interest in each of NET,
SWT and Terminal 22.

At and before the time the Consent Agreement was executed in October 2002, handling
agreements between Integrated Grain Companies and Independent Grain Companies for
the handling of grain in the Port of Vancouver were typically negotiated on a year-to-year
basis or for terms no longer than three years. Since that time, long-term handling

agreements have become more common. [CONFIDENTIAL].

As discussed in more detail below, a significant volume of independent grain is now
committed to the Vancouver port terminal operators (other than Agricore United) under
long-term handling agreements. As a result of its investigations of the grain handling

industry, including both the Acquisition and the proposed SWP/JRI JV discussed above,
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Agricore United expects that the Bureau has obtained copies of most or all of the
handling agreements between port terminal operators and Independent Grain Companies
for the handling of independent grain in the Port of Vancouver and information
concerning the volume of grain shipped to the Port of Vancouver pursuant to such
agreements. These agreements and the volumes of grain shipped to the Port of
Vancouver pursuant to them are directly relevant to a determination of the issues arising
in connection with the within Application. Accordingly, Agricore United is requesting an
order from the Tribunal compelling the Commissioner to provide the Applicant with
copies of all handling agreements in her possession between port terminal operators and
Independent Grain Companies for the handling of independent grain in the Port of
Vancouver that are or were in effect on or after August 1, 2001, for the purposes of the
within Application, along with the volumes of grain shipped to the Port of Vancouver
pursuant to such agreements on an annual basis since August 1, 2001 and such other

relevant information as Agricore United may subsequently request.

[CONFIDENTIAL] illustrate that there is no longer enough uncommitted independent
grain available to a prospective purchaser of the UGG Terminal to allow for an effective

divestiture of the UGG Terminal which satisfies the objective of the Consent Agreement.

Total Volume of Independent Grain

71.

72.

As indicated in Schedule "A" to this Statement of Grounds and Material Facts,
Independent Grain Companies shipped approximately [CONFIDENTIAL] of grain to
the Port of Vancouver during the 2004/2005 crop year. (This figure for 2004/2005 does
not include the volume of grain shipped to the port of Vancouver by ConAgra, which, as
discussed below, was recently acquired by JRI.) However, for the reasons discussed
below, a significant volume of this independent grain has proven to be unavailable to
move to any purchaser of the UGG Terminal, even if the purchaser offers attractive terms

to the Independent Grain Companies.

In addition to the independent grain shipped to the Port of Vancouver by the Independent

Grain Companies identified in Schedule "A" of this Statement of Grounds and Material
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Facts, Agricore United understands that [CONFIDENTIAL] companies such as
[CONFIDENTIAL] have shipped or arranged for the shipment of grain through the Port
of Vancouver in the past and/or could ship or arrange for the shipment of grain through
the Port of Vancouver in the future. There is, however, no guarantee that these
companies, or others like them, will in fact ship or arrange for the shipment of any grain
through the Port of Vancouver in the future and, even assuming that they do so, that such

grain would be available to any purchaser of the UGG Terminal.

Long-Term Handling Agreements

73.

74.

75.

Since the Consent Agreement was executed in October 2002, a number of important
Independent Grain Companies have secured for themselves long-term access to a
Vancouver port terminal by means of an exclusive, long-term handling agreement with
SWP, JRI or Cascadia. At the same time, because such agreements are exclusive and
long-term, the Independent Grain Companies in question have committed to send all their
Vancouver-destined grain to SWP, JRI and Cascadia, as the case may be, for the duration

of these agreements.

As indicated in Schedule "A" to this Statement of Grounds and Material Facts, Agricore
United estimates that the volume of independent grain committed to SWP, JRI and
Cascadia under these exclusive, long-term handling agreements totalled approximately
[CONFIDENTIAL)] of the approximately [CONFIDENTIAL] shipped by Independent
Grain Companies to the Port of Vancouver during the 2004/2005 crop year.

[CONFIDENTIAL]. As a result, a significant volume of independent grain is
committed under these agreements and unavailable to a purchaser of a Port Terminal at

least until these long-term agreements expire. [CONFIDENTIAL)].
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Cargill Joint Venture Agreements

76.

77.

In addition to the independent grain that is currently unavailable to a purchaser of a Port
Terminal as a result of the exclusive, long-term handling agreements referred to above, a
significant volume of independent grain is committed to Cargill [CONFIDENTIAL].
(Producer cars refer to rail cars allocated directly to farmers (who may load the grain on
specified railway sidings) by the CGC, in conjunction with the CWB Monopoly, pursuant
to section 87 of the Canada Grain Act.)

[CONFIDENTIAL]. The independent grain shipped to the Port of Vancouver
[CONFIDENTIAL] appears to be unavailable to a purchaser of a Port Terminal at this

time and for the foreseeable future.

JCONFIDENTIAL] — Producer Cars

78. [CONFIDENTIAL)].

79.  In any event, there should be no concern about access of producer cars to Vancouver port
terminals as producer cars have guaranteed access to such terminals pursuant to section
87 of the Canada Grain Act.

Paterson

80. [CONFIDENTIAL].

81. [CONFIDENTIALL.

82. As indicated in Schedule "A" to this Statement of Grounds and Material Facts, Paterson

shipped approximately [CONFIDENTIAL] of grain to the Port of Vancouver during the
2004/2005 crop year. [CONFIDENTIALY].

JRI's Acquisition of ConAgra
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83.  On May 18, 2005, JRI announced that it had acquired four high-throughput country
elevators from ConAgra, which, prior to the acquisition, was a large Independent Grain

Company as defined in the Consent Agreement.

84.  JRI's acquisition of ConAgra further reduces the volume of independent grain available
to any purchaser of the UGG Terminal. In this regard, ConAgra shipped approximately
[CONFIDENTIAL)] of grain to the Port of Vancouver during the 2003/2004 crop year.

P&H's Acquisition of Mainline Terminal

85. While P&H remains an Independent Grain Company, its acquisition of Mainline
Terminal Ltd. earlier this year reflects further consolidation among Independent Grain
Companies in Western Canada over the past three years, leaving fewer Independent

Grain Companies available for a prospective purchaser of the UGG Terminal.

Other Independent Grain

86. [CONFIDENTIAL]. As indicated in Schedule "A" to this Statement of Grounds and
Material Facts, these Independent Grain Companies shipped approximately
[CONFIDENTIAL] of grain to the Port of Vancouver during the 2004/2005 crop year.
Accordingly, it is now clear that a purchaser of a Port Terminal cannot be assured of

obtaining any grain from these [CONFIDENTIAL] Independent Grain Companies.

Available Grain

87. [CONFIDENTIAL].

88. As indicated in Schedule "A" of this Statement of Grounds and Material Facts, these
Independent Grain Companies shipped approximately [CONFIDENTIAL] of grain to
the Port of Vancouver during the 2004/2005 crop year. There is, however, no guarantee

that all of this independent grain would move to a purchaser of a divested Port Terminal.

89. The independent grain shipped to the Port of Vancouver by [CONFIDENTIAL]

(producer cars) would also appear to be reasonably available to a purchaser of the UGG
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Terminal. In this regard, [CONFIDENTIAL]. There is, however, no guarantee that all
of this independent grain would move to a purchaser of a divested Port Terminal,

especially given that the shipments of this grain are allocated by the CGC.

Moreover, as noted above, while Agricore United understands that [CONFIDENTIAL)]
companies such as [CONFIDENTIAL] have shipped or arranged for the shipment of
grain through the Port of Vancouver in the past and/or could ship or arrange for the
shipment of grain through the Port of Vancouver in the future, there is no guarantee that
they will in fact ship or arrange for the shipment of any grain through the Port of
Vancouver in the future and, even assuming that they do so, that such grain would be
available to any purchaser of the UGG Terminal. In any event, none of these
[CONFIDENTIAL] companies originate their own grain in Western Canada.
Accordingly, any grain that these [CONFIDENTIAL] companies ship or arrange to be
shipped through the Port of Vancouver would have to be obtained from grain handling

companies in Western Canada.

Even assuming that all of the grain described in paragraphs 87 to 90 above is currently
available to a purchaser of the UGG Terminal, it is significantly less grain than Agricore
United and the Commissioner in October 2002 reasonably expected to be available to a
prospective purchaser of a Port Terminal and is significantly less than the volume that
would be required to operate the UGG Terminal on a sustainable basis going forward.
[CONFIDENTIAL].

Possible Handling Agreément with the CWB Monopoly

92.

In light of the foregoing, the only remaining realistic possibility for the UGG Terminal to
be used for grain handling following a divestiture pursuant to the Consent Agreement
would be an acquisition by a purchaser who enters into a handling agreement with the
CWB Monopoly. While such an agreement may be beneficial for the purchaser and the
CWB Monopoly, it would distort the market and adversely affect all grain handling
companies in Western Canada, including Integrated Grain Companies and Independent

Grain Companies, both of which would lose significant revenue. Further, such a
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divestiture would not address the objective of the Consent Agreement, namely ensuring
that Independent Grain Companies will have access to port terminal grain handling
services in the Port of Vancouver at competitive rates, including diversion premiums. A
divestiture into a CWB Monopoly handling agreement would also not provide an

additional Vancouver port terminal to handle independent grain.

Integrated Grain Companies would lose the cleaning, elevation and storage revenue
associated with handling grain that was destined to their port terminals but subsequently
diverted by the CWB Monopoly to the purchaser of the UGG Terminal pursuant to a
handling agreement with the CWB Monopoly.

Independent Grain Companies would lose the diversion premiums that they otherwise
would have received from the Integrated Grain Companies in respect of grain that they
originate which is diverted by the CWB Monopoly to a purchaser of the UGG Terminal.
In this regard, as noted above, the Commissioner has previously determined, and stated in
filings with the Tribunal, that the payment of diversion premiums to Independent Grain
Companies by port terminal operators is important for the ability of Independent Grain
Companies to compete for grain originations in the country. The Commissioner has also
stated that the loss of diversion premiums would raise serious issues regarding the
ongoing ability of Independent Grain Companies to compete for grain originations at

country elevators in Western Canada.

Similarly, in its materials requesting leave to intervene in the Section 92 Application, the
CWB Monopoly indicated that "[t]he ability of [an Independent Grain Company] to
compete for the farmers' grain in Western Canada depends on ... the level of diversion
payments paid out to [Independent Grain Companies] in return for the processing of their
originations at port". The CWB Monopoly also indicated that it was concerned that there
would be a "lessening of competition in the country if the diversion payments currently

offered by terminals to [Independent Grain Companies] are reduced or eliminated".

Continued Excess Capacity




96.

97.

98.

99.

-25- PUBLIC VERSION

The port terminals in the Port of Vancouver are characterized by chronic, long-term
excess capacity. In this regard, it was widely predicted 10 to 15 years ago that the
Canadian West Coast (Vancouver and Prince Rupert) export volumes would grow to
about 25 million tonnes per year, with approximately 18 million to 20 million of this
amount expected to be shipped through the Port of Vancouver. Following these
predictions, port terminal operators on the Canadian West Coast took a number of steps
to enable their terminals to handle greater volumes, including making technological
improvements to increase the speed of unloading grain from rail cars and loading vessels

and negotiating a seven-day work week with the relevant labour unions.

The projected volumes did not materialize. Instead, according to the CWB Monopoly,
annual Canadian West Coast grain export projections are now at about 15 million to 18
million tonnes, with annual grain exports through the Port of Vancouver projected to be
about 12 million to 15 million tonnes. These projections are significantly below the
volumes of grain that the port terminals in the Port of Vancouver are capable of handling

on an annual basis.

In addition, assuming that the Commissioner allows the proposed SWP/JRI JV to
proceed, the excess capacity in the Port of Vancouver will likely increase further in the
future. In this regard, in their press release announcing the proposed SWP/JRI JV, SWP
and JRI indicated that "[t]he joint venture ... will improve operating efficiencies and
increase productivity and throughput potential through specialization of each facility,

which will result in better rail car utilization and shipping capacity".

Excess capacity creates a strong incentive for port terminal operators to vigorously
compete for any available independent grain. The vigorous competition for any available
independent grain is reflected by, among other things, the fact that Integrated Grain
Companies have entered into long-term handling agreements with Independent Grain
Companies and the fact that the terminal diversion premiums being paid to Independent
Grain Companies under such agreements have increased since the Consent Agreement

was executed in October 2002.
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PART VI — THE PARTIES WOULD NOT HAVE ENTERED INTO THE CONSENT

AGREEMENT UNDER CURRENT CIRCUMSTANCES

100.

In the circumstances that now exist, Agricore United would not have entered into the
Consent Agreement or any consent agreement contemplating the divestiture of a Port
Terminal. Given the lack of independent grain available to a prospective purchaser,
without any assurance of a reasonable price, the prospects for a fair sale would be too
remote for Agricore United or any other owner of a port terminal to agree to such a sale,
and the prospects for challenging the Commissioner's alleged substantial prevention or
lessening of competition are greatly enhanced in light of subsequent market
developments. Moreover, given the likely inability of a purchaser to secure a sufficient
volume of independent grain and the fact that Independent Grain Companies have
secured long-term access to port terminals in the Port of Vancouver, in Agricore United's
submission the Commissioner would not, on any reasonable basis, have entered into a
consent agreement contemplating the divestiture of a Port Terminal. In other recent cases
in which a divestiture was apparently not feasible, the Commissioner accepted
behavioural remedies, such as the consent agreement between the Commissioner, British
Columbia Railway Company and Canadian National Railway Company relating to rail
service in certain parts of British Columbia, including the Port of Vancouver, and filed
with the Tribunal on July 2, 2004. Accordingly, Agricore United requests that the

Tribunal rescind the Consent Agreement pursuant to section 106 of the Act.

PART VII — EXTENSION OF THE PORT TERMINAL INITIAL SALE PERIOD

A.

101.

Background

The Consent Agreement requires that Agricore United offer to divest a Port Terminal
within the Port Terminal Initial Sale Period, which is currently scheduled to expire at
12:00 noon (Winnipeg time) on August 15, 2005. Therefore, absent Agricore United and
the Commissioner agreeing to a further extension or an order of the Tribunal, a Trustee
will be appointed at 12:00 noon (Winnipeg time) on August 15, 2005 to seek to

implement a divestiture of the UGG Terminal pursuant to the Consent Agreement. The
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Commissioner granted the extension to August 15, 2005, and a number of earlier
extensions, to permit Agricore United to seek to complete a proposed transaction with
Terminal One. As noted above, Terminal One is a consortium of five farmer-owned
inland grain terminals, each of which is an Independent Grain Company and a member of
ITAC. In this regard, paragraph 48 of the Consent Agreement provides that "[t]he
Commissioner and Agricore United may, by way of mutual agreement, extend any of the

time periods applicable [in the Consent Agreement]".

[CONFIDENTIAL]. Agricore United's counsel subsequently wrote to the
Commissioner's counsel on August 9, 2005 requesting that the Commissioner extend the
Port Terminal Initial Sale Period pursuant to paragraph 48 of the Consent Agreement
from 12:00 noon (Winnipeg time) on August 15, 2005 to August 29, 2005 in order to
allow for consideration of an anticipated revised offer from Terminal One. However, as
noted above, in a letter dated August 10, 2005, the Commissioner's counsel indicated that
the Commissioner would not agree to any further extension of the Port Terminal Initial

Sale Period beyond 12:00 noon (Winnipeg time) on August 15, 2005.

Agricore United has made diligent and good faith efforts to divest a Port Terminal since
the Consent Agreement was executed in October 2002. As part of these efforts, Agricore
United has, among other things, taken all reasonable steps to conclude a sale of the UGG
Terminal to Terminal One on or before 12:00 noon (Winnipeg time) on August 15, 2005.
The fact that Agricore United is unable to meet this deadline stems not from any actions

or inactions on the part of Agricore United, [CONFIDENTIAL].

[CONFIDENTIAL]. Given that the Terminal One group represents a significant portion
of the uncommitted independent grain, the Commissioner's decision to refuse to approve
the requested further extension jeopardizes the prospects for a sale of the UGG Terminal
that satisfies the rationale behind the Consent Agreement. For the reasons discussed
above, and particularly if Terminal One is unable to complete a transaction, there can be

no assurance that any prospective purchaser will be able to obtain sufficient grain
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commitments to operate the UGG Terminal on a sustainable basis as contemplated by

and in a manner consistent with the purposes of the Consent Agreement.

Request for Extension Pending Decision on Section 106 Application

On the morning of August 11, 2005, Agricore United's counsel contacted the
Commissioner's counsel and indicated that, in light of the Commissioner's August 10,
2005 refusal to further extend the Port Terminal Initial Sale Period for the purposes of a
possible sale to Terminal One, Agricore United intended to, among other things, apply to
the Tribunal for an order rescinding the Consent Agreement pursuant to section 106 of
the Act. Agricore United's counsel also requested that the Commissioner extend the Port
Terminal Initial Sale Period pursuant to paragraph 48 of the Consent Agreement pending
the final determination of the within Application. A letter formally requesting such an

extension was sent to the Commissioner's counsel shortly thereafter.

The Commissioner's counsel declined to agree to any further extension of the Port
Terminal Initial Sale Period in connection with the section 106 application at that time.

This was confirmed in a letter to Agricore United's counsel, dated August 11, 2005.

In light of the circumstances described herein, it is unreasonable for the Commissioner to
withhold or continue to withhold her agreement to the requested extension pending the
determination of the section 106 application. Agricore United is therefore applying to the
Tribunal pursuant to paragraph 49 of the Consent Agreement for approval to extend the
Port Terminal Initial Sale Period pending the final determination of the within
Application. In this regard, paragraph 49 of the Consent Agreement provides that "[i}f
the Commissioner's approval is sought pursuant to this Agreement and such approval is
not granted, or if a decision of the Commissioner is unreasonably delayed or withheld,

Agricore United may apply to the Tribunal for approval".

The merits of Agricore United's section 106 application are relevant to the request for an
extension. The test that will be applied on a contested section 106 application to rescind

a consent agreement was discussed by the Tribunal in its recent decision in RONA Inc. v.
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The Commissioner of Competition. The facts set out in this Statement of Grounds and
Material Facts satisfy the test set out in RONA. The Tribunal therefore has the
jurisdiction to rescind the Consent Agreement. In this regard, for the reasons discussed
above, the circumstances that led to the making of the Consent Agreement have changed
significantly since the Consent Agreement was executed in October 2002. Moreover, in
the circumstances that now exist, Agricore United would not have entered into the
Consent Agreement. Similarly, Agricore United submits that, in the circumstances that
now exist, the Commissioner also would not, on any reasonable basis, have entered into

the Consent Agreement.

In addition, the Commissioner has, at least to date, not challenged the proposed SWP/JRI
JV, effectively a merger of their respective grain handling terminals in the Port of
Vancouver. The proposed SWP/JRI JV was announced on April 6, 2005 and apparently
at least partially implemented in July 2005 without objection by the Commissioner, as
disclosed in an article published in The Western Producer on July 21, 2005. As noted
above, any further restraints on the ability of SWP and JRI to complete the
implementation of the proposed SWP/JRI JV pursuant to the SWP/JRI Consent Interim
Agreement are currently scheduled to expire on September 3, 2005. Failure by the
Commissioner to challenge the proposed SWP/JRI JV would imply a lack of current
grounds to require a divestiture in connection with the Acquisition as the proposed
SWP/JRI JV represents further consolidation in the same market. The Applicant
expressed its views in this regard in letters to counsel to the Commissioner and the
Bureau dated June 15 and May 30, 2005, respectively, dealing in part with the
implications of the proposed SWP/JRIJV.

If the Consent Agreement is rescinded, the Trustee will have no status or power to
perform any functions under the Consent Agreement, including to sell the UGG
Terminal. Given the strength of Agricore United's case for rescission of the Consent
Agreement, it would be unreasonable for the Commissioner not to agree to extend the

Port Terminal Initial Sale Period pending the final determination of the within
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Application to avoid the appointment of a trustee whose functions, duties and powers will

be eliminated if Agricore United's section 106 application is successful.

Moreover, allowing the Trustee to be appointed at a time when his very legitimacy under
the Consent Agreement and his power to sell the UGG Terminal is subject to serious
challenge, and at best is uncertain, will discourage potential purchasers.
[CONFIDENTIAL). While Agricore United intends to seek an expedited schedule for
disposition of the within Application, a final determination by the Tribunal may still not
occur until after the Trustee Sale Period has expired, at which time the Trustee would

have no authority to make a sale in any event.
[CONFIDENTIAL].

Even if Agricore United's application under section 106 of the Act is unsuccessful,
approval to extend the Port Terminal Initial Sale Period pending the final determination
of the within Application would merely delay the appointment of the Trustee until that
time. No prejudice to any of the Commissioner, Independent Grain Companies or the
public interest would flow from such a delay in the appointment of the Trustee. In this
regard, as noted above, Agricore United believes that every Independent Grain Company
that ships grain to the Port of Vancouver has or will have a port terminal access contract
or handling agreement covering at least the next crop year ending July 31, 2006 and in
some cases many years. Moreover, the access provisions included in the Consent
Agreement have been in place for almost three years and have addressed any possible
concerns that the Commissioner may have regarding access to port terminals in the Port
of Vancouver for the reasonably foreseeable future. In addition, as noted above,
subsections 69(1) and (2) of the Canada Grain Act require that port terminal operators
receive all grain shipped to the Port of Vancouver, without discrimination, subject to

certain exceptions and conditions.

Further, in the absence of approval to extend the Port Terminal Initial Sale Period
pending the final determination of the within Application, Agricore United would very

likely incur significant additional and unnecessary costs following the appointment of the
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Trustee, costs that will prove unnecessary if the application is successful. For example,
Agricore United is required by paragraph 20 of the Consent Agreement to pay all
expenses reasonably and properly incurred by the Trustee in the course of a Trustee sale
and the Trustee may retain financial, legal and other professional advisors, including

investment bankers, pursuant to paragraph 24 of the Consent Agreement.

115. In light of the prejudice to a Trustee sale process in the midst of Tribunal proceedings
seeking recission of the very Consent Agreement pursuant to which the Trustee obtains
his status and power, the considerable merit of the section 106 application, and the
absence of prejudice from the requested extension, it is unreasonable for the
Commissioner to continue to withhold her agreement to the requested extension of the
Port Terminal Initial Sale Period pending the final determination of the within

Application, and the Tribunal should approve the requested extension.

PART VIII — ORDER SOUGHT

116. The Applicant respectively requests the following relief:
(a) an order pursuant to section 106 of the Act rescinding the Consent Agreement;

(b) approval pursuant to paragraph 49 of the Consent Agreement extending the Port
Terminal Initial Sale Period pending the final determination of the within

Application;

(c) an order compelling the Commissioner to provide the Applicant with copies of all
handling agreements in her possession between port terminal operators and
Independent Grain Companies for the handling of independent grain in the Port of
Vancouver that are or were in effect on or after August 1, 2001, for the purposes
of the within Application, along with the volumes of grain shipped to the Port of
Vancouver pursuant to such agreements on an annual basis since August 1, 2001

and such other relevant information as Agricore United may subsequently request;

(d) an order awarding costs in favour of the Applicant; and
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(e) such further and other final or interim orders requested by the Applicant and as
deemed just by the Tribunal.

DATED AT TORONTO, this 11th day of August 2005.

Davies Ward Phillips & Vineberg LLP
Suite 4400

1 First Canadian Place

Toronto, Ontario M5X 1B1

Kent Thomson
Tel: (416) 863-5566
Fax: (416) 863-0871

Sandra Forbes
Tel: (416) 863-5574
Fax: (416) 863-0871

Counsel for the Applicant

TO: Competition Tribunal
90 Sparks Street, Suite 600
Ottawa, Ontario K1P 5B4

AND TO: Commissioner of Competition
Place du Portage, Phase [
50 Victoria Street, 21st Floor
Gatineau, Quebec K1A 0C9
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I;x&ependent brﬁmCohnpahies s : Vancouver Port Terminal

‘Shipping to Vancouver | -
CMI Terminal [CONFIDENTIAL] | [CONFIDENTIAL] [CONFIDENTIAL]
Fill-More Seeds JCONFIDENTIAL] { [CONFIDENTIAL] [CONFIDENTIAL]
Gardiner Dam [CONFIDENTIAL] | [CONFIDENTIAL] [CONFIDENTIAL}
Great Northern Grain* [CONFIDENTIAL] | [CONFIDENTIAL] [CONFIDENTIAL]
Great Sandhills Terminal** [CONFIDENTIAL] | [CONFIDENTIAL] [CONFIDENTIAL)]
Louis Dreyfus* [CONFIDENTIAL] | [CONFIDENTIAL] [CONFIDENTIAL]
Mid-Sask Terminal* [CONFIDENTIAL] | [CONFIDENTIAL] [CONFIDENTIAL]
North East Terminal [CONFIDENTIAL| | [CONFIDENTIAL] [CONFIDENTIAL]
North West Terminal* [CONFIDENTIAL| | [CONFIDENTIAL] [CONFIDENTIAL]
P&H* [CONFIDENTIAL] | [CONFIDENTIAL] [CONFIDENTIAL]
Paterson [CONFIDENTIAL]| | [CONFIDENTIAL] [CONFIDENTIAL)]
Prairie West Terminal fCONFIDENTIAL} | [CONFIDENTIAL] [CONFIDENTIAL]
Providence Grain [CONFIDENTIAL| | [CONFIDENTIAL] [CONFIDENTIAL]
South West Terminal (including Prod. Cars) | [CONFIDENTIAL] | [CONFIDENTIAL] [CONFIDENTIAL]}
Terminal 22 [CONFIDENTIAL] | [CONFIDENTIAL] [CONFIDENTIAL]
West Central Road & Rail (Prod. Cars)** [CONFIDENTIAL] | [CONFIDENTIAL] [CONFIDENTIAL]
Westlock Terminal [CONFIDENTIAL] | [CONFIDENTIAL] [CONFIDENTIAL]
Westmor Terminal [CONFIDENTIAL] | [CONFIDENTIAL] [CONFIDENTIAL]
Weyburn Inland Terminal [CONFIDENTIAL] | [CONFIDENTIAL) [CONFIDENTIAL)
Total [CONFIDENTIAL]

*  Estimates by Agricore United.
**  [CONFIDENTIAL].
*** [CONFIDENTIAL].
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CT-2002-001
THE COMPETITION TRIBUNAL

IN THE MATTER OF the Competition Act, R.S.C. 1985, c. C-34, as amended,;

AND IN THE MATTER OF an application by United Grain Growers Limited under section
106 of the Competition Act;

AND IN THE MATTER OF the acquisition by United Grain Growers Limited of Agricore
Cooperative Ltd., a company engaged in the grain handling business.

BETWEEN:

UNITED GRAIN GROWERS LIMITED
Applicant

-and -

THE COMMISSIONER OF COMPETITION
Respondent

EXHIBIT "B" TO THE AFFIDAVIT OF STANLEY MURDOCH MACKAY SWORN
AUGUST 11, 2005

Davies Ward Phillips & Vineberg LLP
Suite 4400

1 First Canadian Place

Toronto, Ontario M5X 1B1

Kent Thomson
Tel: (416) 863-5566
Fax: (416) 863-0871

Sandra Forbes
Tel: (416) 863-5574
Fax: (416) 863-0871

Counsel for the Applicant
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Tab Document

1. Notice of Application pursuant to Section 92 of the Competition Act (Port Terminals)

2. Consent Agreement between the Commissioner of Competition and United Grain
Growers Limited in relation to the Acquisition of Agricore Cooperative Ltd. by United
Grain Growers Limited dated October 17, 2002 (Port Terminals)

3. Notice of Application for Interim Consent Order (Port Terminals)

4. Interim Consent Order dated January 14, 2002 (Port Terminals)

5. Findings and Determinations of the Competition Tribunal pursuant to Section 92 of the
Competition Act (Port Terminals)

6. Request for Leave to Intervene on Behalf of the Canadian Wheat Board (Port Terminals)

7. Press Release — "Pool and JRI Create Joint Venture to Operate Their Vancouver Port
Terminals" dated April 6, 2005

8. News Release — "Terminals Operate While Review Moves Forward" dated July 21, 2005

0. Consent Interim Agreement among the Commissioner of Competition, Saskatchewan
Wheat Pool and James Richardson International Limited

10. [CONFIDENTIAL]

11. [CONFIDENTIAL]

12.  Letter from Christopher Margison to Graham Law dated August 9, 2005

13.  Letter from Sandra Forbes to Graham Law dated August 11, 2005

14.  Letter from John Bodrug to Graham Law dated June 15, 2005

15. [CONFIDENTIAL]
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THE COMPETITION TRIBUNAL

IN THE MATTER OF the Competition Act, R.S.C. 1985, c. C-34; as amended;

IN THE MATTER OF an application by the Commissioner of Competition under section 92 of
the Competition Act;

AND IN THE MATTER OF the acquisition by United Grain Growers Limited of Agricore
Cooperative Ltd., a company engaged in the grain handling business.

BETWEEN: COMPETITION TRISUNAL
TRIBUNAL DE L& CONCURRENCE
COMMISSIONER OF COMPETITION F _ R
; ' N2 gmy’ G
(applicant) % 6
B REGHTHAR - RLLOTAIGE Y
- and - P LAVOtC_ f
CTTRAA, A
UNITED GRAIN GROWERS LIMITED
(respondent)
NOTICE OF APPLICATION
TAKE NOTICE THAT:

1. Pursuant to section 92 of the Competition Act, R.S.C. 1985, c. C-34, as amended (the
“Act;’), the Commissioner of Competition (the “Commissioner”) will make an application, as
outlined in the Statement of Grounds and Material Facts attached hereto, to the Competition

Tribunal (the “Tribunal”) for:

(a) an order or orders against the Respondents pursuant to section 92 of the Act requiring the

Respondent to divest, at the Respondent’s option:

(1) all of its interests in the Pacific Elevators Limited (“Pacific”) grain terminal at the Port of
Vancouver (as more fully described in paragraph 21 of the Statement of Grounds and Material
Facts), Western Pool Terminals Limited (“WPTL”) and the Loan Agreement between Pacific,

P e



WPTL and Alberta Wheat Pool dated January 11, 1996; or

(ii) UGG’s grain terminal at the Port of Vancouver (as more fully described in paragraph 21 of
the Statement of Grounds and Material Facts); and

(b) such further orders as may be appropriate.

AND TAKE NOTICE THAT if you do not file a response to this application with the Registrar
of the Tribunal within 30 days of the date on which this application is served on you, the

Tribunal may, upon ex parte application of the Commissioner, make the order the order sought

by the Commissioner in this application.

Dated at Hull, Quebec, December 19, 2001

Y725

Kpfirad von Finckenstein, Q.C.

{V”' /&r‘n(missione 'of Competition




ADDRESSES FOR SERVICE OF THE APPLICANT:

TO:

AND TO:

John L. Syme

Arsalaan Hyder

Counsel for the Commissioner of Competition
Department of Justice

Place du Portage, Phase I

50 Victoria Street, 22™ Floor

Hull, Quebec

K1A 0C9

Telephone:  (819) 997-3325
Facsimile: (819) 953-9267

Registrar, Competition Tribunal
90 Sparks Street, 6" Floor
Ottawa, Ontario

K1A 0C9

Davies Ward Phillips & Vineberg LLP
Suite 4400
1 First Canadian Place

Toronto, ON

M5X 1B1

Telephone:  (416) 863-0900
Fax: (416) 863-0871
Attention: Kent Thomson

John Bodrug

Counsel for the Respondent
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STATEMENT OF GROUNDS AND MATERIAL FACTS

INTRODUCTION

The Commissioner of Competition (the “Commissioner”) brings this application pursuant to
sections 92 and 104 of the Competition Act (the “Act”) on the grounds that the acquisition by
United Grain Growers Limited ("UGG") of Agricore Cooperative Ltd. ("Agricore") on November
1, 2001 (the “Acquisition™) is likely to prevent or lessen competition substantially in the market

for port terminal grain handling services in the Port of Vancouver.

UGG and Agricore have been carrying on business as Agricore United since November 1, 2001
(hereinafter the Respondent will be referred to as “Agricore United”’). On December 17, 2001
a separate application relating to this same transaction was brought pursuant to section 92 and
105 of the Act to remedy the substantial lessening or prevention of competition alleged by the
Commissioner in: (1) the purchasing and handling of grain in certain local markets in Western

Canada; and (2) canola oil-seed purchasing and processing in Canada.
THE PARTIES

The Applicant is the Commissioner, appointed under section 7 of the Act and charged with the
administration of the Act.

The Respondent, Agricore United, which has its head office in Winnipeg, Manitoba, provides a
wide range of goods and services to farmers in Western Canada and also markets agricultural

commodities domestically and internationally.
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5. Prior to the Acquisition, UGG operated four distinct but related businesses: (1) grain handling and
marketing at both the port terminal and primary grain elevator level, (2) agro-business (crop

inputs) supplies and services, (3) farm business publications and (4) livestock services.

6. Prior to the Acquisition, Agricore provided a wide range of goods and services to farmers in
Western Canada. Specifically, Agricore operated four distinct but related businesses: (1) grain
handling and marketing at both the port terminal and primary grain elevator level, (2) agro-
business (crop inputs) supplies and services, (3) farm business publications and (4) agri-food

processing. Agricore was a one hundred percent farmer owned cooperative.

THE TRANSACTION

7. Pursuant to the terms of a Merger Agreement between UGG and Agricore dated July 30, 2001,
UGG and Agricore agreed to merge by way of a court-approved plan of arrangement (“Plan of
Arrangement”) under section 192 of the Canada Business Corporation:s' Act.  The Plan of
Arrangement provided that UGG would acquire control of all business assets of Agricore. These

assets included:

(@) whole or partial interests in port terminal facilities in Vancouver, Prince Rupert and

Thunder Bay;
(b) whole or partial interests in Western Canadian primary grain elevator facilities;
(© agro-business interests (crop inputs supplies and services); and
d a 16.67% interest in CanAmera Foods Limited Partnership (“CanAmera”).

8. Asnoted above, the transaction was completed on November 1, 2001.
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DETAILS OF THE INQUIRY

On or about June 11, 2001, the parties advised the Commissioner of the proposed merger
transaction. However, examination of the transaction, pursuant to section 92 of the Act did not

commence until July 30, 2001, when the matter was made public by the parties.

The statutory pre-merger long-form notification filings of the parties, pursuant to section 114 of
the Act, were completed on August 9, 2001.

An inquiry into this merger was commenced by the Commissioner on September 6, 2001,
pursuant to section 10 of the Act. On the same day Bureau staff met with counsel for UGG to
re-iterate that the merger raised serious competitive concerns. The Bureau's concerns had initially

been expressed to UGG in a letter dated August 3, 2001.

The Acquisition combines the two largest grain handling companies in Alberta and Manitoba and
resulted in Agricore United having market shares in primary elevator grain handling in excess of
50% in several markets in Manitoba and Alberta. In port terminal grain handling services at the
Port of Vancouver, the merged entity will have a market share with approximately 63% of the

licensed storage capacity.
The preliminary examination and the inquiry into the Acquisition has included the following:

(a)  areview of pre-merger long-form notification information provided by UGG and Agricore
under section 114 of the Act;

(b) areview of information provided voluntarily by UGG and Agricore, including competitive

analyses;

(c)  members of the investigative team meeting with and obtaining information from competitors

and government agencies in Western Canada, as well as touring both primary and port

-3-
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grain handling facilities;

over 30 interviews, either in person or by telephone, with market participants, including

customers, farmers, competitors, suppliers and government departments and agencies;

a review of written submissions and reports from various third parties, including market

participants;

meetings and discussions with UGG counsel as well as representatives of both UGG and
Agricore, either in-person or by telephone, to provide and obtain information about the

Acquisition and to discuss emerging issues;

through the Federal Court of Canada, the issuance of orders for the production of records

and written return of information to the parties to the Acquisition;

through the Federal Court of Canada, the issuance of orders for the production of records
and/or written return of information to 18 third-party competitors in, or suppliers to, the
Western Canadian grain-handling industry; and

telephone discussions with representatives of the US Federal Trade Commission who had

reviewed mergers in the grain handling industry in the United States.

Concerns expressed through the Commissioner’s market contacts regarding the Acquisition

include:

@

®)

the likelihood of a substantial increase in the handling costs of grain at primary elevators

in local markets with high post-merger market shares;

the likelihood of a substantial increase in farmers’ transportation costs realized through a

decrease in hauling allowances offered to farmers for the delivery of grain to primary

-4-
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elevators in local markets with high post-merger market shares;

(¢) the likelihood of a substantial decrease in the prices offered for non-Canadian Wheat

Board grains at primary elevators in local markets with high post-merger market shares;

(d) the likelihood of a substantial increase in the handling costs of grain at port terminal facilities
at the Port of Vancouver realized in part through a reduction in the diversion premiums
(described in paragraph 35) offered to third party grain handling companies for port

terminal grain deliveries;
(e) the likelihood of a substantial decrease in the prices offered for canola seed; and

(®  the likelihood of a substantial increase in the price of products derived from canola oil seed

processing.
V. COMPETITIVE EFFECTS OF THE MERGER
SUMMARY
15. The Acquisition is likely to substantially lessen or prevent competition in the following markets:
(@) port terminal grain handling services in Vancouver, British Columbia;

(b) local primary grain handling services in certain local markets in Alberta and

Manitoba; and
(¢) domestic canola seed purchasing and processing.

16. The issues raised in paragraph 15 (b) and (c) are addressed in the Consent Application that the
Commissioner filed with the Tribunal on December 17, 2001. This application is limited to the
issue raised in the paragraph 15 (a).
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PORT OF VANCOUVER GRAIN TERMINALS

Industry Overview

Introduction

17. The grain industry in Western Canada has a number of elements and various participants. They

include:

@

(b)

©

(d)

©

farmers, who produce grain;

grain handling companies such as Agricore United (and prior to the Acquisition, UGG and
Agricore) who purchase grain from farmers, either as agents of the Canadian Wheat Board
(“CWB?”) or on their own account, at the grain handling companies’ primary grain elevators
which are located across the Prairies. There are two kinds of primary elevators -
traditional wooden elevators and high through-put elevators (“HTPs”). HTPs have
substantially greater capacity than traditional elevators.

the CWB, which is, by law, the only purchaser of wheat and barley, that is either to be
exported from Canada or used for domestic human consumption. Grain meeting that
description is referred to as “CWB grain”, while all other grain is referred to as “non-CWB
grain” (hereinafter, where no distinction is required between CWB grain and non-CWB
grain, it will be referred to simply as “grain™). Grain handling companies merchandise all
non-CWB grain;

the railways (i.e., Canadian National Railway and the Canadian Pacific Railway) both of
which transport CWB and non-CWB grain from primary elevators to, among other places,
port terminals located in Vancouver, Prince Rupert and Thunder Bay;

port terminals, where grain from the Prairies is delivered for storage, in some cases

-6-
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“cleaning,” and ultimately, shipping. Certain grain handling companies, such as Agricore
United, have ownership interests in primary elevators and port terminals in Vancouver.
These companies are hereinafter called “Integrated Graincos”. Other grain handling
companies own only primary elevators. These companies are hereinafter called “Non-

Integrated Graincos™; and
® ocean-going vessels onto which grain is loaded for export.

Grain from Western Canada that is to be exported outside of North America is shipped to ports
at Vancouver, British Columbia; Prince Rupert, British Columbia; Thunder Bay, Ontario; and
Churchill, Manitoba. Largely due to transportation costs and the location of customers, each port
constitutes a relevant geographic market. In the 1998-99 and 1999-00 crop years the Port of

Vancouver received approximately 55% of total grain exports received at all Canadian ports.

Western Canadian farmers produced approximately 48 million tonnes of grains, oilseeds and
specialty crops in the 1999-00 crop year. Approximately 33.125 million tonnes of these crops
were brought to markets in Canada and offshore through primary elevators owned by grain
bandling companies. Approximately 25 million tonnes were exported from Canada in the 1999-00
crop year. Of that 25 million tonnes, approximately 3 million tonnes were shipped by rail to the
US, and the balance was shipped through Canadian ports.

The size of the draw area for a port grain terminal is much larger than for primary elevators. The
draw areas for port terminals are determined primarily by relative freight costs as between different
ports and the location of export demand. The dividing line between east and west moving grain
has tended to shift eastward in recent years in response to the increase in export demand from
Asian countries. In certain circumstances, the CWB and grain companies ship grain to Vancouver

from as far away as Manitoba.
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Canadian West Coast Port Terminal Facilities

21. On the West Coast, there are five port grain terminals in Vancouver and one at Prince Rupert.

22.

In Vancouver the terminals are as follows:

@

(b)

©

(d)

©

Cascadia terminal with 282,830 tonnes of licensed storage capacity. Cargill Limited
(“Cargill”) and Agricore United each own 50% of Cascadia;

Pacific Elevators Limited terminal (“Pacific”’) with 199,150 tonnes of licensed storage
capacity. Agricore United has a 70% interest in Pacific while Saskatchewan Wheat Pool
(“SWP”) owns 30% of Pacific;

SWP terminal, with a licensed storage capacity of 237,240 tonnes, is wholly owned and
operated by SWP;

James Richardson International Limited (“JRI”) terminal, with licensed storage capacity of

108,000 tonnes, is wholly owned and operated by JRI; and

UGG terminal, with licensed storage capacity of 102,070 tonnes, is wholly owned and
operated by UGG.

Appendix “A” to this Statement identifies the locations of the foregoing port grain terminals.

Figure I in Appendix “A” is a map of Burrard Inlet where all five terminals are located, while

Figure II shows the terminal locations in relation to the Greater Vancouver Region.

The Prince Rupert Grain Ltd. (“PRG”) terminal, with licensed storage capacity of 209,510 tonnes,

is operated under a co-tenancy agreement wherein pre-merger Agricore had a 30.3% interest,

SWP had a 31.3% interest, UGG had a 14.6% interest, Cargill had a 12.9% interest and JRI had

a 10.9% interest. The interests held by the co-tenants are reviewed and adjusted annually, if

required, to reflect the volumes each “tenant™ ships through the terminal. Although the PRG

-8-
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terminal is modern and highly efficient, in recent years it has only been open a portion of the year.
This, in large part, is due to the fact that its owners all have an equity interest in Vancouver
terminals and earn greater revenues on grain moving through their Vancouver facilities where they
are not required to split revenues with a number of other facility owners. As a result, the PRG

terminal is generally used as an overflow facility for the Vancouver grain terminals.

Regulatory Environment

23.

24,

25.

26.

The grain handling industry is regulated by the Canadian Grain Commission (“CGC”) and the
Canadian Wheat Board (“CWB?”) pursuant to the Canada Grain Act and the Canadian Wheat

Board Act, respectively.
Canadian Grain Commission

The CGC is responsible for ensuring that grain produced in Canada meets certain quality
standards. CGC inspectors monitor grain quality and enforce standards in respect of the grain
delivered to port grain terminals. In order to respond to different customer demands for specific
quality characteristics of grain (primarily wheat) the CGC has, pursuant to section 16 of the
Canada Grain Act, established in excess of 100 “segregations”, each of which must be handled
and stored separately. Segregations are made on the basis of factors such as: the type of grain, the

grade of grain and its protein content.

Pursuant to section 50 of the Canada Grain Act, tariffs for each service offered at any port grain
elevator must be filed annually with the CGC. However, the CGC is not required to approve the
tariffs before they come into force and there is no complaint mechanism under the Canada Grain
Act which would permit shippers to challenge tariffs filed with the CGC. The CGC does not have

any regulatory oversight relating to the payment of diversion premiums.

Pursuant to subsection 69(1) of the Canada Grain Act, licensed terminal elevators, including those

9.
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at the Port of Vancouver, are required to “receive into the elevator all grain so lawfully offered for
which there is, in the elevator, available storage accommodation of the type required by the person
by whom the grain is offered.” Subsection 69(2) of that Act empowers the CGC to require the
operator of a licensed terminal elevator to receive grain offered for storage or transfer at the
elevator. However, the issue of available storage accommodation is one that can be difficult to

assess at any given time.
Canadian Wheat Board

The CWB is by law the sole purchaser and seller of CWB grains (i.e., wheat and barley for export
and domestic human consumption). Grain handling companies purchase CWB grains from farmers
as agents of the CWB at prices fixed periodically by the CWB. The majority of all non-CWB
grains (i.e., grains such as canola, peas and lentils) are purchased at primary elevators by grain

handling companies on their own accounts at market prices.

The CWB recently adopted a tendering system pursuant to which grain handling companies can
tender to supply grain and ship it to a specified port grain terminal destination. Rail cars are
provided to the grain company that submits the “winning” tender. During the current crop year,
the CWB will put out to tender a minimum of 25% of its grain handling requirement to grain
handling companies, rising to a minimum of 50% for the 2002-03 crop year. The allocation of rail
cars for CWB non-tendered requirements among the grain handling companies is based on: (1) an
18-week running average of CWB grain through-put at each primary elevator; and (2) the balance
of outstanding CWB quota from farmers who last delivered to the grain company’s elevators and

are assumed to continue to do so.

-10-
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Car Pooling

29.

Prior to October 2000, there was “rail car pooling” (“pooling”) at the Port of Vancouver. Pooling,
which involved the co-mingling of grain cars shipped to Vancouver by grain handling companies,
was introduced in the 1970s. At that time, a train load of grain arriving at the Port could have been
made up of rail cars that had been shipped by various grain handling companies. Rather than
requiring the railway to make multiple stops at various port grain terminals, pooling allowed the

railway to deliver or “spot” the entire train at a single terminal.

30. In April 2000, the grain companies terminated the pooling arrangement with regard to canola and
in October 2000, pooling with respect to CWB grain was terminated at the request of the railways
in order to increase the efficient use of their rail cars.

Terminal Authorization

31.

Currently, prior to the loading of rail cars at a primary elevator for delivery to a port, grain handling
companies must obtain terminal authorization from a port grain terminal. The railway delivers rail
cars to the terminal specified in the terminal authorization. However, in unforseen circumstances
when the authorized terminal cannot accept the grain, alternative arrangements may be made to
have the grain delivered to an alternative terminal. Terminal authorization to ship product to port

may be denied if the port grain terminal is at capacity and is unable to accommodate further

“unloads” of grain.

Incentives/Rebates

32.

Rail Rebates and Demurrage

In the Prairies, a Multi-Car Incentive (“MCI”) rebate is offered by the railways to grain handling
companies in order to maximize the efficiency of the rail transport by encouraging the use of 25,

50 or 100 rail car units. MCI rebates are offered by the railways to grain handling companies
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based on their ability to provide the railways, within a set period of time following the delivery of
empty rail cars, loaded blocks of 25, 50 or 100 rail cars for transport from individual primary
elevators. In order to obtain the rebate, the loaded block of cars, whether 25, 50 or 100, must
also be unloaded at the designated port within a fixed period of time following delivery. Since the
supply of grain cars can be a bottleneck in the system, the loading and unloading time limits are
intended to expedite the handling of rail cars so as to minimize their turnaround time. The MCI

rebate scheme is set out in the following table:

Rail Incentives Incentive Conditions

Rail Car Block Rail Incentive Load Time Unload Time
251049 $1 per tonne 10 Hours 48 Hours
50 to 99 $4 per tonne 10 Hours 48 Hours
100 $6 per tonne 24 Hours 48 Hours

If rail cars delivered to a port grain terminal are not unloaded within a specified time period, grain

terminal operators risk being charged demurrage by the railways.

Rail car demurrage was contractually established by the railways several years ago, but has only
recently been more strictly enforced. Terminal operators are now penalized for any failure to
unload cars (for which it has issued a terminal authorization) within 48 hours of the railway
delivering the cars to the terminal. A demurrage charge of $50 per day per car is assessable for

delays.
Diversion Premiums

The Integrated Graincos (i.e., grain handling companies that have an ownership interest in a port
terminal) offer per tonne payments which can be referred to as “diversion premiums”, to Non-
Integrated Graincos. These diversion premiums are confidential and range from approximately $1
to $4 per tonne. The amount of the port terminal diversion premiums offered in the Port of

Vancouver has tended to fluctuate over the years, however during the last crop year they have
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declined significantly.

If Integrated Graincos do not have sufficient grain in their “pipeline” (i.e., from farmers, through
their primary elevators on the Prairies and in transit by rail to Vancouver), to optimize their potential
handle at their port grain terminals, they can use diversion premiums to attract grain shipped to
Vancouver by Non-Integrated Graincos and earn the elevation, storage and cleaning (when
required) fees on that grain. Since an increasing number of primary grain elevators on the Prairies
have cleaning facilities, port grain terminals currently only clean approximately 50% of the total
grain volume received for shipping.

[]

For Non-Integrated Graincos to compete effectively with Integrated Graincos, especially under
the new CWB tendering regime, it is essential that they have regular and predictable access to a
port terminal. As noted above, access is provided on an individual shipment basis in the form of
terminal authorization. A terminal authorization must be obtained before a tender is submitted to
the CWB or, in respect of non-tendered grain, before the railways will provide rail cars for loading
at a primary elevator. In order to compete, it is also important that Non-Integrated Graincos have
access to all the revenue streams associated with grain handling, such as, country elevation,

cleaning, MCI rebates and terminal diversion premiums.

Product Market

39.

40.

The relevant product market is port terminal grain handling services.

Port terminal grain handling services is a distinct product market without practical substitutes for
the shipment of grain to international customers. Port grain terminals differ from other port off-

loading facilities in their physical characteristics, means of production, uses and pricing.
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Geographic Market

41.

42.

43.

44,

The relevant geographic market is the Port of Vancouver, British Columbia.

Since the mid-1980s, Canada’s traditional grain markets have shifted from Europe to Asia, which
has resulted in a larger portion of grain shipments going through Canadian West Coast terminals,
as opposed to Thunder Bay and Churchill. Largely due to transportation costs and the location
of customers, each port constitutes a relevant geographic market. Due to shifting demand in recent
years, increasing amounts of Western Canadian grain have been shipped to the West Coast for
export. Vancouver became Canada’s main grain export port in the early 1990s. Today the level

of port shipments at Vancouver is approximately twice the level at Thunder Bay.

The terminal at Prince Rupert is not in the same geographic market as the Vancouver terminals.
The additional 300 kilometre distance which must be travelled to reach Prince Rupert as compared
to Vancouver is reflected in higher rail costs. The net rail transportation cost to Prince Rupert is
approximately $2 to $3 per tonne higher than for Vancouver. The cost of rail transportation to
Vancouver ranges from about $28-$45 per tonne. Therefore the cost of transporting grain from
the Prairies to Prince Rupert is 6% to 9% higher than to Vancouver.

As noted in paragraph 25, the operators of grain terminals are required to file tariffs with the CGC.
The licensed terminal tariffs for receiving, elevating and loading out wheat (including Durum) in

Vancouver are:
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Crop Year UGG JRI Pacific| SWP Cascadia
($ per tonne)| (8 per tonne)| ($ per tonne)| ($ per tonne)]  ($ per tonne)

1993-94 5.80 5.80 5.80 5.80 5.80
1994-95 5.91 5.80 6.15 5.92 6.15
1995-96 6.33 6.04 6.33 6.33 6.33
1996-97 6.58 6.71 6.57 6.58 6.57
1997-98 6.80 6.85 6.71 6.78 6.71
1998-99 7 7.00 7.00 6.78 6.95
1999-00 7.00 7.00 7.00 7.00 7.00
2000-01 7.00 7.00 7.14 7.00 7.14
2001-02 7.2 7.25 7.28 7.28 7.28

Note: Tariffs are subject to change during the crop year.

In addition to the elevation charges, cleaning fees are approximately $3.50/tonne and storage fees
are approximately 6¢/day per tonne. Since the five terminals’ current tariffs are virtually identical,
price competition amongst port grain terminals is primarily through diversion premiums given to
Non-Integrated Graincos.

The tariff for the 2001-02 crop year for elevation of wheat (including durum) at the PRG terminal
is $7.28 per tonne. To be price competitive with Vancouver, PRG terminal would have to offer
a discount of $2 to $3 per tonne (to account for the rail cost differential), and match any diversion
premium offered in Vancouver. This circumstance makes it difficult for PRG terminal to be price

competitive with the Vancouver terminals.

The amount of grain shipped through the PRG terminal in the 2000-01 crop year was
approximately 2.2 million tonnes, which represents a decrease in grain volume of 33% from the

previous year.

The co-owners of PRG terminal are the same five terminal companies that own the 5 terminals in
the Port of Vancouver. They prefer to use their Vancouver facilities because they earn greater
revenues there relative to revenues earned at Prince Rupert. In addition, the opening of the PRG

terminal requires unanimous approval from all 5 owners. Over the past three crop years, the facility
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has been closed approximately one third of the time.

49. For all these reasons, PRG terminal cannot be relied upon to discipline a small but significant price

increase for port grain terminal grain handling services in Vancouver.

Market Shares/ Concentration

51

50. Ateach ofthe 5 Vancouver port grain terminals, there is a high correlation between the amount

of licensed storage capacity and the volume of grain handled. The capacity and handle for the 5

terminals in the 1999-00 crop year, as well as relative market shares, is presented in the table

below:
Terminals Ownership Shipments Storage Capacity
t
Interests Tonnes Market | Tonnes | Market
Share Share
Cascadia 50%- Agricore l ] [ 1] 282,830 | 30.4%
50%- Cargill
UGG 100%-UGG [ ] [ 1] 102,070 | 11%
Pacific 70%- Agricore [ ] [ 1 199,150 |21.4%
30%-SWP
SWP 100%- SWP [ ] [ 1 237,240 | 25.5%
JRI 100%- JRI [ ] [ ] 108,000 11.6%
Total 13,233,754 929,290

Combined UGG/Agricore

[ 11 [sseoso [orm |

Absent a divestiture, Agricore United would have a post-merger market share of over [ ]%. In

the Vancouver port terminal grain handling market, the top four port grain terminals (i.e. Cascadia,

Pacific, SWP and JRI) account for [ ]% of'the total grain handling volume, with the UGG terminal
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handling the remaining [ ]% of the volume. The post-merger levels of concentration in the
Vancouver port terminal grain handling market are well above the thresholds for concerns relating
to both unilateral and interdependent exercise of market power as set out in the Commissioner’s

Merger Enforcement Guidelines.

Pre-merger, through its UGG port terminal, the Respondent owned approximately 11% of the
available grain terminal storage capacity at the Port of Vancouver. With the acquisition of the
Pacific and Cascadia port terminals, the Respondent will have a whole, or at least 50% ownership

interest in three of the five existing Vancouver port grain terminal facilities.

In the view of the Commissioner, Agricore United’s 70% interest in Pacific provides it with de jure
control of the terminal. Agricore United’s 50% interest in Cascadia, while bordering on de jure
control, clearly meets the “significant interest” test as outlined in the Merger Enforcement
Guidelines. In light of these interests, pre-merger Agricore’s market share at the Port of

Vancouver was approximately 50%, [ ] measured by [ ] storage capacity.

If Agricore United is permitted to keep the UGG, Pacific and Cascadia terminals, it will control
about 63% of the total available grain handling capacity at the Port of Vancouver.

The approximate post-merger Herfindahl-Hirschman Index (“HHI”) for port terminal grain handling
in Vancouver would be about 2,868, with an increase in the HHI of 760 points resulting from the
Acquisition. An assessment of the market shares and concentration is only the starting point in an
examination of the likely effects of a merger on competition, other relevant factors must also be

considered.
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Section 93 Factors

Acceptable Substitutes

56.

57.

58.

PRG

The terminal facility at Prince Rupert, British Columbia is not in the same geographic market as the
five terminals in Vancouver. The net rail transportation cost to Prince Rupert is approximately $2
to $3 per tonne higher than for Vancouver.

Direct Rail Exports to the US

Direct grain shipments to the US by rail are a potential substitute for port grain terminals in
Vancouver. Shipments to the US include durum and milling wheat for processing in US mills. In
the period from 1993-94 to 1999-00 these shipments fluctuated from approximately 1.9 million
tonnes to 3.4 million tonnes. For the 1999-00 crop year it was approximately 3 million tonnes.
These shipments represented a maximum of 15% of total grain volumes for those grain types. A
significant increase in rail shipments to the US cannot be relied upon to discipline the anti-
competitive effects arising from the Acquisition in the Port of Vancouver because of the overall
transportation cost disadvantage that Western Canada suffers relative to local US producers. In
addition, the purchase decisions of these US buyers are based on factors over and above small but

significant changes in grain prices, such as supply and demand conditions in their selling markets.

US Port Terminals

U.S. port grain terminals in the Pacific North West are not an acceptable substitute for port grain
terminal services in Vancouver. Rail rates are approximately $20 per tonne higher from Western
Canada to Portland or Seattle as compared to Vancouver. In addition, there are significant
differences between Canadian and U.S. ports with respect to grading, cleaning and inspection

requirements. There is also an issue of losing quality control when shipping through US ports.
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Canada’s reputation for grain is based not only on high quality but also the consistency of quality.
Canadian grain exported from domestic ports must pass federal inspection (CGC export
standards) with respect to quality.

59. In addition to the foregoing, using US port terminals raises a second issue. As noted above in
paragraph 24, Canadian grain is segregated by grade, protein and other factors. US port terminals
do not employ the same number of segregations and therefore are not fully capable of handling

Canadian grain exports.
Neptune Bulk Terminals and Vancouver Wharves

60. There are two bulk handling terminals at the Port of Vancouver, namely, Neptune Bulk Terminals
(“Neptune™) and Vancouver Wharves. Neptune has to date been providing limited grain handling
services at the Port of Vancouver and in 2001 completed the conversion of one of their berths to
better able them to handle specialty crops and other grains. Vancouver Wharves opened its facility
for specialty crops in 2000. Neither of these terminals are dedicated grain facilities since both
handle a variety of commodities. With respect to grain products they primarily handle specialty
crops, and have the potential this year to handle approximately [ ]% of the total grain volume
received at the Port of Vancouver. However, they still face operational limitations in that they can
only receive grain on a direct hit basis (i.e. from rail cars directly on to vessels) due to very limited
storage capacity and an inability to blend and clean grains. As a result of the precise logistics
required in such an operation (i.e. ‘just in time delivery’, vessel availability, etc.), these facilities are

not regarded as acceptable substitutes as evidenced by their low market share,

Barriers to Entry
61. The barriers to entry into port terminal grain handling services market in Vancouver are very high.

62. Capital costs for construction of a new terminal facility are estimated to be in the range of $100-
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$300 million, depending on the size of the terminal. The numerous wheat segregations established
by the CGC in response to demands for specific protein content and other quality measures,

impose a need for considerable storage capacity which is costly to construct.

There is little or no land available upon which a new grain handling terminal could be built in
Vancouver. Although Roberts Bank (located south of Vancouver) has been considered as a
possible location for a grain handling terminal, its poor soil conditions would significantly increase
the cost of construction. Concern has also been raised over the potential for grain contamination

from the nearby coal terminal.

As a result of the lack of suitable land in Vancouver and the need for rail and ocean vessel berth
access, the potential for new entry is very remote. Entry in the foreseeable future (i.e. 3 to 5 years)

is very unlikely.

Regulation is also a barrier to entry. It would take approximately 2 years to obtain the approvals

required to construct a terminal in the Port of Vancouver.

Removal of a Vigorous and Effective Competitor

66.

67.

Agricore has been a strong competitor to UGG in providing grain handling services at the Port of

Vancouver.

Absent a divestiture, the Acquisition will result in significantly less choice for Non-Integrated
Graincos to ship their grain. This would allow Agricore United to exercise market power, resulting

in higher handling fees and lower diversion premiums.

Effective Remaining Competition

68.

If UGG is permitted to retain Agricore’s interests in port grain terminals at the Port of Vancouver,
the only non-Agricore United terminals available for use by Non-Integrated Graincos will be the
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JRI and SWP terminals. In light of the post-merger market share of Agricore United in the Port
of Vancouver the two remaining terminals would not have sufficient capacity to be effective
competitors for the purposes of eliminating the substantial lessening of competition arising from the
Acquisition.

Foreign Competition

69. As discussed in paragraph 57, direct rail shipments to US markets are not effective competition
for the purposes of eliminating the anti-competitive effects arising from the Acquisition.
Furthermore, US port grain terminal facilities do not compete effectively for Canadian export grain
shipments for the reasons set out in paragraph 58 and 59.

Other Factors

Interdependence

70. Pre-merger, there existed in the Port of Vancouver the potential for the exercise of interdependent
market power as a result of the ownership linkages in 3 of the 5 terminals. However, post-merger,
there is an even greater likelihood of exercise of interdependent market power because of the
ownership structure in Vancouver’s port grain terminals. As a result of the Acquisition, Agricore
United is linked with Cargill by virtue of their joint ownership of the Cascadia terminal (50%
Agricore, 50% Cargill) and SWP as a result of their respective interests in the Pacific terminal
(70% Agricore United, SWP 30%). In other words, post merger, 4 of the 5 terminals owners in
the Port of Vancouver are linked. JRI remains the only non-linked facility in the Port of
Vancouver. However, JRI is linked with the other four companies through its ownership interest

in the PRG terminal.

Impact on Competition at Primary Elevators

71. The horizontal competition concerns arising from the Acquisition with respect to the Prairies are
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dealt with in the Commissioner’s application of December 17, 2001. The Commissioner believes
that the vertical relationship between primary elevators and port grain terminals can raise additional

competition concerns on the Prairies.

Due to the relationship between grain handling in the country and grain handling at the Port of
Vancouver, the ability of Agricore United to exercise market power in Vancouver will also have
anti-competitive effects in local primary grain handling markets across Western Canada.
Ultimately, by controlling terminal authorization at terminals representing 63% of'total grain handling
storage capacity in the Port of Vancouver or by reducing or eliminating diversion premiums,
Agricore United would be able to have a direct impact on the competitiveness of Non-Integrated

Graincos on the Prairies.

Prior to the introduction of the CWB tendering system (as discussed in paragraph 28), the CWB
allocated its grain handling requirements among the grain handling companies based on their
historical market shares. Under that system, port terminal access was guaranteed. However, given
its historical orientation, the system made it difficult for integrated grain handling companies to
increase their port grain terminal handle through an increase in their Prairie originations. To
increase their port handle, the integrated companies had to pay Non-Integrated Graincos diversion
premiums in order to attract their grain. There existed an incentive to pay diversion premiums in
order to attract additional business to a port grain terminal because they have a high ratio of fixed
to variable cost. Now, with the advent of CWB tendering, integrated companies are able to
increase the volume of their own originations in the Prairies and increase their handle without
obtaining additional volumes of grain from the Non-Integrated Graincos. As a consequence, the
integrated companies may have relatively less incentive to provide the Non-Integrated Graincos

with terminal authorization or to share in port grain terminal revenue (through diversion premiums).

If they are unable to obtain terminal authorizations for Vancouver, non-integrated companies will

be unable to ship grain to that port. This would, in time, exhaust their primary elevator storage
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capacity on the Prairies. As a result, they will no longer be able to compete for grain on the
Prairies. In addition, if they are denied diversion premiums at the Port of Vancouver, Non-
Integrated Graincos will lose the flexibility this revenue stream previously afforded them in

competing for grain originations in the Prairies.

Anti-competitive Effects

75.

76.

71.

The Respondent’s acquisition of Agricore’s interests in the Pacific and Cascadia port terminals at
the Port of Vancouver will likely result in a substantial lessening of competition in the market for

Vancouver port terminal grain handling services.

If Agricore United is permitted to retain all of Agricore’s interests in port terminals, it will likely be
able to exercise market power over port terminal grain handling services at Vancouver and over
primary grain handling services on the Prairies. UGG’s acquisition of Agricore’s port grain
terminals in Vancouver will substantially lessen competition for port terminal grain handling services
by enabling Agricore United to unilaterally increase prices and/or lower diversion premiums.
UGG’s acquisition of Agricore will result in a substantial lessening of competition by making it more
likely that the few port terminal grain handling companies remaining post merger will engage in

interdependent behavior and will increase prices or depress diversion premiums.

RELIEF SOUGHT

In paragraph 78, the Commissioner requests that the Tribunal make a divestiture order to remedy
the substantial lessening of competition otherwise likely to result from the Acquisition. The
Commissioner submits that any divestiture that satisfies the following four conditions is sufficient to

remedy the substantial lessening of competition otherwise likely to result from the Acquisition:

(@ the divestiture must be to an entity that does not have any direct or indirect interest in a

Vancouver port grain terminal (other than Neptune or Vancouver Wharves);
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(b)  the acquiring entity must be independent of Agricore United;

© the facility divested must result in the acquiror being able to operate on a stand alone basis
independent of the other port grain terminal operators similar to, for example, the stand
alone basis on which UGG’s Vancouver port grain terminal operates today; and

(d)  the divestiture must enable the acquiror to handle at least 2.2 million tonnes of any
combination of grain, oil seeds and specialty crops per annum in the Port of Vancouver on

a commercially competitive basis.
The Commissioner further requests the following relief:

() an order or orders against the Respondent pursuant to section 92 of the Act requiring the

Respondent to divest, at the Respondent’s option:

@ its interest in Pacific and Western Pool Terminals Limited (“WPTL”) and its
interest in the Loan Agreement between Pacific, WPTL and Alberta Wheat Pool

dated January 11, 1996 together which comprises all of Pacific; or
(i) UGG’s grain terminal in Vancouver; or
(b) such further and other orders as may be appropriate.

In the Commissioner’s view, the remedies described in paragraph 78 (a) (i) and (ii) meet the

conditions set out in paragraph 77.

PROCEDURAL

The Commissioner requests that the hearing of this application be held in Winnipeg, Manitoba, and
that the proceeding be conducted in the English language.
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81. For purposes of this application, service of all documents on the Commissioner can be served on:

Mr. John L. Syme

Mr. Arsalaan Hyder
Department of Justice
Competition & Consumer Law Division
Industry Canada

50 Victoria Street

Place du Portage

Phase I, 22nd Floor

Hull, Quebec

K1A 0C9

Telephone (819) 953-3901
Facsimile (819) 953-9267

Counsel for the Commissioner of Competition

DATED at Hull, Quebec this day of December, 2001.
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Konrad von Finckenstein, Q.C.
Commissioner of Competition
Place du Portage, Phase 1

21st Floor — 50 Victoria Street
Hull, Quebec

K1A 0C9

226-



APPENDIX “A”

4

LEGEND

BC WAL (90%) e
mmmmwww st
CAMATIAN NATSONAL {UN) - —ree  mhomaiun
P BAIL- (oM s st
SUUTHERN ALY OF BC (SRY) ~oooie  ctwmmten

VIA, INDUSTRAL

mmwmm HAREIRH, ()

08N
”&W =@
r@
; :
WES

@ LH. RICKLASON, OCTOBER, 1992

Bicheond




Tab 2



PUBLIC VERSION

THE COMPETITION TRIBUNAL
IN THE MATTER of the
Competition Act, R.S.C. 1985, c. C-34, as amended,;

AND IN THE MATTER of an application for an order by the
Commissioner of Competition under section 92 of the Competition Act; # \os A

AND IN THE MATTER of the acquisition by | Registry of the Compefition Tribumal

United Grain Growers Lixpited of A_xgﬂcore .Cooper.ative t Ids'.’r'g;h;;a: gN‘;lEGIS'l'RE
a company engaged in the grain handling business. .
BETWEEN FOCT 1% 2002
) CURWA, A
COMMISSIONER OF COMPETITION ~ |RUmGSI = |, >
Applicant
-AND -
UNITED GRAIN GROWERS LIMITED
Respondent
- AND -
THE CANADIAN WHEAT BOARD
Intervenor

CONSENT AGREEMENT BETWEEN
THE COMMISSIONER OF COMPETITION AND UNITED GRAIN GROWERS
LIMITED IN RELATION TO THE ACQUISITION OF
AGRICORE COOPERATIVE LTD. BY UNITED GRAIN GROWERS LIMITED

WHEREAS United Grain Growers Limited ("UGG") acquired Agricore Cooperative
Ltd. ("Agricore") on November 1, 2001 (the "Acquisition") and subsequently began carrying on

business as Agricore United;
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AND WHEREAS the Commissioner of Competition has alleged that the Acquisition is
likely to result in a substantial lessening of competition ("SLC") in the provision of port terminal
grain handling services at the Port of Vancouver and has filed an application before the
Competition Tribunal under section 92 of the Competition Act (the "Act"), R.S.C. 1985, c. C-35,
as amended, for an order requiring the divestiture by UGG of its interest in one of two port

terminal facilities in the Port of Vancouver;

AND WHEREAS the UGG Terminal and the Pacific Complex are the subject of an
interim consent order (the "Interim Consent Order") issued by the Competition Tribunal on

January 14, 2002;

AND WHEREAS at the request of the Commissionef and UGG, the Competition

Tribunal made certain findings and determinations on September 12, 2002, including that:

(a) the Acquisition causes an SLC as alleged by the Commissioner and, for the
purposes of this proceeding, not contested by the Respondent, without the need

for further evidence to establish an SLC or elements of an SL.C; and

(b) the divestiture by the Respondent of either the UGG Terminal or the PEL Interest
(as therein defined), as requested by the Commissioner in the Notice of

Application, is sufficient to address the SLC;

AND WHEREAS the Commissioner declares himself satisfied that the Agreement set
out herein will be sufficient to avoid the SLC in the provision of port terminal grain handling

services at the Port of Vancouver resulting from the Acquisition;



-3- PUBLIC VERSION

AND WHEREAS in order to finally resolve the above-mentioned section 92 application,

Agricore United and the Commissioner hereby agree as follows:

Definitions

L.

(@

(b)

©)

(d)

©

®

(2

For the purposes of this Agreement, the following definitions shall apply:

"Acquisition" means the acquisition by UGG of the port terminal grain handling
operations of Agricore in the Port of Vancouver pursuant to an agreement dated

as of July 30, 2001,

"Agreement” means this consent agreement entered into by UGG and the

Commissioner;

"Agricore" means Agricore Ltd., a corporation continued under the provisions of
the Canada Business Corporations Act (Canada), R.S.C. 1985, c. C-44, as

amended, and the successor to Agricore Cooperative Ltd.;

"Agricore United" means, following the Closing Date, United Grain Growers
Limited, a corporation existing under the provisions of the United Grain Growers
Act (Canada), a Special Act of the Parliament of Canada, and affiliates thereof,

and carrying on business as "Agricore United";
"Closing Date"” means November 1, 2001;

"Commissioner" means the Commissioner of Competition appointed pursuant to

section 7 of the Act;

"Competition Tribunal" means the Competition Tribunal established [;urSuant to
the Competition Tribunal Act (Canada), R.S.C. 1985, c. 19 (2nd Supp.), as

amended;
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"Confidential Information" means competitively senéitive or proprietary
information relating to the Port Terminals not independently known to Persons
other than Agricore United, including, without limiting the generality of the
foregoing, customer lists, price lists, marketing methods or other trade secrets that

relate to the Port Terminals;

"CWB" means the Canadian Wheat Board, an organization established under The

Canada Wheat Board Act (Canada) R.S.C., c. C-12, as amended;
"Divest" means to implement a Divestiture;

"Divestiture” means the sale, transfer, assignment, redemption or other disposition
(including, with the approval of the Commissioner, an asset swap arrangement),
necessary to ensure that Agricore United does not retain, directly or indirectly,
except as permitted herein or upon the consent of the Commissioner, any right,
title, control, interest, liability or obligation in respect of any of the assets to be
Divested incoﬁsistent with the intent of this Agreement, other than obligations in
respect of any representations, warranties and covenants included in any

agreement between Agricore United and the Purchaser of the relevant Port

Terminal as permitted by this Agreement;

"Full Capacity Operation" means a circumstance where terminal authorizations
issued by the relevant terminal, which permit a Person to deliver grain to that

terminal, equal available capacity at that terminal;

"Independent Grain Companies” means those grain handling companies with no

ownership interest in a port terminal in Vancouver and with no affiliation with an
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owner of a port terminal in Vancouver. For the purpose of this definition, a grain
handling company is affiliated with a port terminal owner if it has a 20% or more
direct or indirect shareholding or ownership interest in the port terminal owner, or
if a port terminal owner, other than Agricore United, has a 20% or more direct or

indirect shareholding or ownership interest in the grain handling company;

"Interim Consent Order" means the interim consent order issued by the

Competition Tribunal on January 14, 2002;

"Pacific Complex" means the Pacific Elevators. Limited port terminal facility
located at 1803 Stewart Street, Vancouver B.C. V5L 5G1 and more particularly

described in Schedule "A™;

"Person” means any natural person, corporation, association, firm, partnership or

other business or legal entity;
"Port Terminal Divestiture Option" has the meaning set out in Schedule "A";

"Port Terminal Initial Sale Period" has the meaning set out in Confidential

Schedule "B";

"Port Terminals" means, subject to Schedule "A", the UGG Terminal and the

Pacific Complex and "Port Terminal" means either one of them;

"Purchaser” means the Person(s) or entity(ies) who purchase(s) a Port Terminal

pursuant to this Agreement;

"Trustee" means the Person appointed trustee pursuant to paragraphs 14 or 15 of

this Agreement to effect the Divestiture of a Port Terminal, if necessary;



v)

(w)

Application
2.

(a)

(b)

(©)

)

(e

-6- PUBLIC VERSION'

"UGG Terminal" means the UGG port terminal located at 1155 Stewart Street,

Vancouver, BC V6A 4H4; and

_"UGG" means, prior to the Closing Date, United Grain Growers Limited, a

corporation existing under the provisions of the United Grain Growers Act

(Canada), a Special Act of the Parliament of Canada.

The provisions of this Agreement shall apply to:

Agricore United (including United Grain Growers Limited and Agricore Ltd.);

each division, subsidiary or other Person controlled by Agricore United and each
officer, director, employee, agent or other Person acting for or on behalf of

Agricore United with respect to any matter referred to in this Agreement;

the successors and assigns of Agricore United, and all other Persons acting in
concert or participating with them with respect to any matter referred to in this

Agreement who shall have received actual notice of this Agreement;

the Trustee and each employee, agent or other Person acting for or on behalf of

such Trustee with respect to any matter referred to in this Agreement; and

a proposed Purchaser and each employee, agent or other Person acting for or on
behalf of such proposed Purchaser with respect to any matter referred to in this

Agreement.

Port Terminal Divestiture Option

3.

Agricore United shall offer to Divest one of the Port Terminals within the Port

Terminal Initial Sale Period.
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4. If a Port Terminal has not been Divested within the Port Terminal Initial Sale
Period, then the Divestiture of a Port Terminal shall be carried out by the Trustee in accordance

with the procedure set out herein.

Divestiture Procedure
5. Divestiture of the Port Terminal, whether by Agricore United or the Trustee, shall

be completed on the following terms:

(a) by way of disposition of the Port Terminal for use as a going concern;
) to one or more arm’s length Purchasers who:

@) shall use the Port Terminal for the same purpose it was used prior to the
Closing Date; and
(ii) shall have the managerial, operational and financial capability to operate
the Port Terminal as contemplated in sub-paragraph 5(b)(i) above.
6. Any Person making a bona ﬁde inquiry of Agricore United, its agent or the
Trustee regarding the possible purchase by that Person or its principal of a Port Terminal shall be
notified that the sale is being made pursuant to this Agreement aﬂd provided with a copy of this

Agreement, with the exception of the provisions hereof which are confidential as set out in

Confidential Schedule "B".

7. Following the Port Terminal Initial Sale Period and subject to paragraph 12

below, any prospective Purchaser that demonstrates its bona fide interest in purchasing a Port

Terminal shall:
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(i) be furnished with all pertinent information regarding the relevant Port

Terminal; and

(ii) be permitted to make such reasonable inspection of the relevant Port
Terminal and of all financial, operational or other documents and
information as may be relevant to the Divestiture, except for any
documents which shall in the future be made the subject of an order of

confidentiality of the Competition Tribunal.

8. Agricore United shall not, without the consent of the Commissioner, provide
financing for all or any part of any Divestiture under this Agreement which would permit

Agricore United to influence or control, directly or indirectly, the relevant Port Terminal after the

Divestiture.
9. [Confidential].
10. Agricore United shall allow the Purchaser of a Port Terminal an opportunity to

employ those persons employed primarily in relation to the Port Terminal (the "Employees") as

follows:

(a)  not later than 14 days, or such other period as may be agreed upon by the
Purchaser and Agricore United, before the date of the Divestiture of the Port
Terminal, Agricore United shall, to the extent permissible under applicable laws,

(i) provide to the Purchaser a list of all the Employees, (ii) allow the Purchaser an
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opportunity to interview the Employees for purposes of determining whether or
not to offer them employment, and (iii) allow the Purchaser to inspect the

personnel files and other documentation relating to the Employees; and

(b) Agricore United shall, to the extent permissible under applicable laws, (i) not
offer any incentive to any Employee to decline employment with the Purchaser,
(ii) remove any contractual impediments with Agricore United that may deter any
Employee from accepting employment with the Purchaser, including, but not
limited to, any non-compete or confidentiality provisions of employment relating
specifically to the Port Terminal that would affect the ability of the Employee to
be employed by the Pmchaser, (iii) not interfere with the employment by the
Purchaser of any Employee, and (iv) continue employee benefits offered by
Agricore United until the Divestiture has been completed, including regularly
scheduled raises and bonuses, and regularly scheduled vesting of all pension

benefits.

11. Nothing in paragraph 10 of this Agreement is intended to diminish any of
Agricore United’s or a Purchaser’s obligations under any applicable labour laws or relevant

collective bargaining agreements.

12. Access by a prospective Purchaser to the information and assets identified in
paragraph 7 of this Agreement shall be conditional on the execution of a customary

confidentiality agreement containing, among other things, non-solicitation terms relating to

personnel and suppliers.
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13. Agricore United shall advise the Commissioner in writing every 60 days during
the Port Terminal Initial Sale Period- of the progress of its efforts to accomplish the
implementation of a Port Terminal Divestiture Option, including a description of contacts or
negotiations and the identity of all parties contacted and prospective Purchasers Who’ have come
forward, all with reasonable detail. The Commissioner has the right to request additional
information from Agricore United regarding the progress of its efforts to implement a Port
Terminal Divestiture Option and Agricore United shall respond to any such requests within a

reasonable time having regard to the nature of the request.

Trustee Sale

14. If a Port Terminal Divestiture Option has not been implemented within the Port
Terminal Initial Sale Period, the Commissioner shall appoint a trustee. The Commissioner shall
select a trustee, subject to the consent of Agricore United (which shall not be unreasonably
withheld), at least 120 days before the expiry of the Port Terminal Initial Sale Period, and the
Trustee shall, upon the expiry of the Port Terminal Initial Sale Period, be responsible for
implementing a Port Terminal Divestiture Option in accordance with the requirements set oﬁt in
-this Agreement, including Confidential Schedule "B". If Agricore United and the Commissioner
fail to agree on the selection of a trustee, the Competition Tribunal, on the application of the

Commissioner or Agricore United, shall appoint the trustee.

15. If the Commissioner reasonably concludes that any Trustee appointed pursuant to
this Agreement has ceased to act or failed to act diligently or otherwise in accordance with this
Agreement, the Commissioner shall, subject to the consent of Agricore United (which shall not
be unreasonably withheld), forthwith appoint a substitute Trustee. If Agricore United reasonably

concludes that any Trustee appointed pursuant to this Agreement has ceased to act or failed to act
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diligently or otherwise in accordance with this Agreement, and the Commissioner has not
appointed a substitute Trustee., Agricore United may apply to the Competition Tribunal for the
appointment of a substitute Trustee. If Agricore United and the Commissioner fail to agree on
the selection of a substitute Trustee, the Competition Tribunal, on the application of the

Commissioner or Agricore United, shall appoint a substitute Trustee.

16. Agricore United shall assist the Trustee in accomplishing the Divestiture.
Consistent with Confidential Schedule "B" hereto, in connection therewith, following the Port
Terminal Initial Sale Period, Agn’coye United shall provide any prospective Purchaser that
demonstrates its boné fide interest in purchasing a Port Terminal with full access to all
information and assets as set out in paragraph 7 of this Agreement. The Trustee shall have full
and complete access, as is reasonable in the circumstances, to the personnel, books, records and
facilities of the relevant Port Terminal and Agricore United shall take no action to interfere with

or impede the Trustee’s accomplishment of the Divestiture.

17. Agricore United shall not object to a Divestiture proposed by the Trustee on any

grounds other than the Trustee’s malfeasance, gross negligence, bad faith or breach of this

Agreement.

18. Agricore United shall hold the Trustee harmless against any losses, claims,
damages or liabilities arising out of, or in connection with, the performance of the Trustee’s
duties under this Agreement except to the extent that such liabilities, losses, damages or claims

result from the Trustee’s malfeasance, gross negligence, bad faith or breach of this Agreement.

19. The Trustee shall have such other powers as the Competition Tribunal may grant

to the Trustee upon the application of Commissioner or Agricore United.
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20. All expenses reasonably and properly incurred by the Trustee in the course of the
Trustee sale shall be paid by Agricore United and the proceeds of any Trustee sale shall be paid

to Agricore United or as Agricore United may direct.

21. The Trustee shall implement a Port Terminal Divestiture Option at the price and
on the terms and conditions most favourable to Agricore United then reasonably available.

[Confidential]

22, The Trustee shall execute a customary confidentiality agreement and shall not

communicate any Confidential Information except to the extent required by this Agreement.

23, After the expiry of the Port Terminal Initial Sale Period and until the end of the
term of the Trustee’s appointment, only the Trustee shall have the full power and authority to

implement the relevant Port Terminal Divestiture Option on such terms as are required by this

Agreement.

24. The Trustee shall have the full power and authority to retain, on usual and
reasonable commercial terms, financial, legal and other professional advisers, including
investment bankers, that may be reasonably necessary or advisable in advising and assisting the

Trustee in implementing a Port Terminal Divestiture Option.

25. -After the Trustee’s appointment becomes effective, the Trustee shall, every 30
days, file reports with the Commissioner and Agricofe United, setting forth the Trustee’s efforts
to accomplish the Divestiture, all with reasonable detail. The Commissioner has the right to ask
for additional information from the Trustee regarding the Divestiture and the Trustee shall

respond within a reasonable time having regard to the nature of the request.
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Commissioner’s Approval

26. The implementation of a Port Terminal Divestiture Option is subject to the
approval of the Commissioner in writing, which shall be based on the criteria outlined in
paragraph 5 of this Agreement and shall be obtained in accordance with the notification

procedure set out in paragraphs 28 to 31 of this Agreement.

217. The Commissioner may, in addition to the criteria set out in paragraph 5 of this
Agreement, also take into account the likely impact of the Divestiture on competition in that

market in deciding whether or not to approve the Divestiture.

Notification

28. Agricore United or the Trustee, whichever is then responsible for effecting the
Divestiture required herein, shall notify the Commissioner in writing of any proposed
Divestiture. If the Trustee is responsible, it shall similarly notify Agricore United. Such notice
shall be given at or before the time a binding offer that is acceptable to Agricore United or the

Trustee, as the case may be, is received and the notice shall include:
(@ the identity of the proposed Purchaser;

(b) the details of the proposed transaction;

(c)  information concerning whether the proposed Purchaser would satisfy the terms

of paragraphs S and 27 of this Agreement;

@ an update of the last report provided pursuant to paragraph 13 of this Agreement

or paragraph 25 of this Agreement, as the case may be; and
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(e) the agreement of the proposed Purchaser that it will respond as soon as possible to
a request by the Commissioner for additional information regarding the proposed

Divestiture,

29. Within ten (10) days after receipt of the notice referred to in paragraph 28 above,
the Commissioner and, where the notice has been provided by the Trustee, Agricore United, may
request additional information concemning the proposed Divestiture, the proposed Purchaser and
any other potential Purchaser. Where the Commissioner requests additional information,
Agricore United, the Trustee or the proposed Purchaser, as the case may be, shall provide the
| additional information within ten (10) days of the receipt of the request, unless the
Commissioner agrees in writing to extend the time. Where Agricore United requests additional
information, the Trustee shall provide the additional information within ten (10) days of the

receipt of the request, unless Agricore United agrees in writing to extend the time.

30. Within fifteen (15) days after receipt of the notice pursuant to paragraph 28 of this
Agreement or, if the Commissioner and/or Agricore United have requested additional

information pursuant to paragraph 29 above, within fifteen (15) days after receipt of the said

information:

(a) the Commissioner shall notify, in writing, Agricore United and, where
appropriate, the Trustee, if the Commissioner objects to the proposed Divestiture

on one or more of the grounds set out in paragraphs 5 and/or 27 of this

Agreement; and

(b)  in the case of a Divestiture proposed by the Trustee, Agricore United shall notify,

in writing, the Commissioner and the Trustee if Agricore United objects to the
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proposed Divestiture on one or more of the grounds set out in paragraph 17 of this

Agreement.
31. If:

(@ the Commissioner fails to object as contemplated by paragraph 30 of this
'.Agrccment or if the Commissioner notifies, in writing, Agricore United and,

where appropriate, the Trustee, that the Commissioner does not object; and

(b)  Agricore United fails to object as contemplated by paragraph 30 of this
Agreement or if Agricore United notifies, in writing, the Commissioner and,

where appropriate, the Trustee, that Agricore United does not object,

then the Divestiture may be completed.

32. Where the Commissioner or Agricore United has objected to a proposed

Divestiture, that Divestiture shall not be completed without the approval of the Competition

Tribunal.

33. Agricore United or the Trustee, as the case may be, shall notify the Commissioner

forthwith after a Divestiture required by this Agreement has been completed.

Maintenance of the Port Terminals

34, The Commissioner confirms, that based on all the information currently available
to him, that he has no reason to believe that Agricore United has violated any provision of the
Interim Consent Order, including those provisions regarding the maintenance of the UGG

Terminal and the Pacific Complex. Agricore United agrees that, until the implementation of a
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Port Terminal Divestiﬁue Option by Agricore United or the Trustee, Agricore United shall take
such steps as are necessary to maintain the competitive viability of both the UGG Terminal and
the Pacific Complex and shall not dispose of any material assets of the UGG Terminal or the

Pacific Complex.

35. Without limiting the generality of the foregoing, until the implementation of a
Port Terminal Divestiture Option by Agricore United or the Trustee, Agricore United shall
provide such sales, managerial, administrative, operational and financial support as is necessary
in the ordinary course of business to promote the continued effective operation of the UGG
Terminal and the Pacific Complex in accordance with standards similar to those existing prior to

the Closing Date.

36. Except as set out in paragraphs 39 to 43 below, until the implementation of a Port
Terminal Divestiture Option by Agricore United or the Trustee, Agricore United shall not,
Without prior approval from the Commissioner (such approval not to be unreasonably withheld),
enter into or withdraw from any material contracts or arrangements relating to the UGG
Terminal or the Pacific Complex, make any material changes to such operations, or terminate
any current employment, salary or bc'neﬁt agreements for any management personnel employed

in relation to either the UGG Terminal or the Pacific Complex.

37. For greater certainty, notwithstanding paragraphs 34 to 36, Agricore United may
temporarily shut down the UGG Terminal or the Pacific Complex and may temporarily lay-off
personnel employed in relation to either the UGG Terminal or the Pacific Complex in response
to material changes in shipments through the Port of Vancouver caused by drought, poor crop

quality, labour disputes, acts of God, action or failure to act of any government or governmental
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regulatory authority, accident, fire, flood, or other event beyond the control of Agricore United
or for the purpose of performing routine maintenance on either the UGG Terminal or the Pacific

Complex. Notice of any temporary shut-down or lay-off shall be provided to the Commissioner

in writing.

38. Until the implementation of a Port Terminal Divestiture Option by Agricore
United or the Trustee, Agricore United shall honour all existing contracts for the handling of
grain for Independent Grain Companies. In addition, Agricore United shall offer to handle for
Independent Grain Companies in the aggregate a minimum of 125,000 tonnes of grain per month
(1.5 million tonnes per year), by way of contracts, through either the UGG Terminal or the
Pacific Complex or through terminal arrangements entered into by Agricore United with other
terminals. Where Agricore United enters into a terminal arrangement for the handling of an
Independent Grain Company’s grain with a third party, there shall be no additional cost to the
Independent Grain Company as a result of the use of such third party’s facility beyond that

contemplated in paragraph 40 below.

39. Until the implementation of a Port Terminal Divestiture Option by Agricore
United or the Trustee, new contracts for the handling of Independent Grain Companies’ grain
shall be based on reasonable commercial terms consistent with past practice, and shall include:
(1) a contract term that ends on a date certain, provided that the Independent Grain Company
shall have an option to terminate the contract upon either (i) a Trustee being appointed pursuant
to this Agreement to Divest one of the Port Terminals, or (ii) a Divestiture of one of the Port
Terminals, (2) a commitment by the Independent Grain 'Company that Agricore United will
handle all of its Vancouver volume for the duration of the contract, and (3) renegotiation of

arbitration in the event of major regulatory change. Agricore United may terminate such an
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agreement if the Independent Grain Compény does not ship all of its Vancouver volume during

the term of the contract through Agricore United.

40. Until the implementation of a Port Terminal Divestiture Option by Agricore
United or the Trustee, prices for the handling of Independent Grain Companies’ grain under any
new contract shall be based on Agricore United’s tariffs as filed with the Canadian Grain
Commission under the Canada Grain Act (Canada) and Agricore United shall pay a diversion
premium of at least $2 per tonne. Diversion premiums negotiated between Agricore United and
an Independent Grain Company shall remain confidential. Any non-CWB tariff increase or any
diversion pre_mium decrease (CWB or non-CWB grain) from these initial levels must be

commercially reasonable.

41. In the event that bottlenecks, bountiful crop production or other causes create a
situation of Full Capacity Operation at a port terminal facility designated to handle Independent
Grain Companies’ grain in respect of a given period (the "Relevant Period"), a terminal

authorization for any given Independent Grain Company’s grain will be issued in an amount

equal to (A+B) x C

where:

A = the relevant Independent Grain Company’s shipment of grain through the Port
of Vancouver for the last three completed months before the Relevant Period;

B = the total shipments of grain through the Port of Vancouver for the last three
completed months before the Relevant Period; and

C = the available capacity at the designated port terminal facility for the Relevant
Period.
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In the event that an Independent Grain Company’s terminal authorizations are reduced pursuant

to this provision, all shippers to that terminal will have their terminal authorizations reduced on

the same basis.

42. Until the implementation of a Port Terminal Divestiture Option by Agricore
United or the Trustee, any disputes as to compliance with the commitments in paragraphs 38 to
41 as to price, tariffs, diversion premiums or other terms shall be settled by way of an arbitration
procedure as outlined in Schedule "C" that is consistent with existing commercial practice and
with terms of reference that have regard to market conditions and structure, capacity utiliiation,
costs of operation, reasonable rate of return on investment and regulatory framework. During
any arbitration procedure, Agricore United shall continue to provide port terminal services to the

Independent Grain Company that initiated the arbitration.

43, Notwithstanding any other provision of this Agreement, Agricore United shall
have no obligation to deal with an Independent Grain Company that defaults in payment or

breaches other material terms of its contract with Agricore United.

44. Agricore United shall provide a copy of this Agreement to the Manager of
Vancouver Operations and Agricore United shall direct such manager and any servants or agents
of the parties operating and managing the UGG Terminal and the Pacific Complex to do so in

accordance with the terms of this Agreement.

Compliance Inspection
45. For the purpose of determining or securing compliance with this Agreement,
subject to any valid claim to a legally recognized privilege, and upon written request, Agricore

United shall permit any duly authorized representative of the Commissioner:
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(a) ° upon a minimum of two (2) business days notice to Agricore United, access
during office hours of Agricore United to inspect and copy all relevant books,
ledgers, accounts, correspondence, memoranda, and other records and documents
in the possession or under the control of Agricore United relating to compliance

with this Agreement; and

(b) upon a minimum of five (5) business days notice to Agricore United, and without
restraint or interference from Agricore United, to interview relevant directors,.
officers or employees of Agricore United on matters in the possession or under
the control of Agricore United relating to compliance with this Agreement. Such

directors, officers or employees may have counsel present at these interviews.

Notices
46. Notices, reports or other communications required or permitted pursuant to this
Agreement shall be in writing and shall be considered to be given if dispatched by confirmed

personal delivery or facsimile transmission to the address or facsimile number below:

(a) If to the Commissioner:

The Commissioner of Competition
Competition Burean '
Industry Canada

Place du Portage

Phase 1, 50 Victoria Street

Hull, Quebec

K1A 0C9

Attention: John Campion
John L. Syme
Melanie Aitken
Arsalaan Hyder

Fax: (819) 953-9267
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(b) Ifto Agricore'United:

Agricore United

201 Portage Avenue
- TD Centre

Winnipeg, Manitoba

R3C3A7

Attention: Christopher Martin
Fax: (204) 944-2299
With a copy to:

Davies Ward Phillips & Vineberg LLP
Suite 4400

1 First Canadian Place

Toronto, Ontario

M5X 1B1

Attention: Kent Thomson
Sandra Forbes
‘John Bodrug

Fax: (416) 863-0871

Term of Consent Agreement
47. This Agreement shall remain in effect until a Divestiture contemplated by this

Agreement has occurred or is no longer required hereunder.

General
48. The Commissioner and Agricore .United may, by way of mutual agreement,

extend any of the time periods applicable herein.

49. If the Commissioner’s approval is sought pursuant to this Agreement and such
approval is not granted, or if a decision of the Commissioner is unreasonably delayed or

withheld, Agricore United may apply to the Competition Tribunal for approval.
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50. In the event of a dispute as to the interpretation or application of this Agreement,
the Commissioner, the Trustee or Agricore United shall be at liberty to apply to the Competition

Tribunal for an order interpreting any of the provisions of this Agreement.

51. It is understood that Agricore United does not agree with all of the allegations by

the Commissioner in relation to this proceeding.

52. This Agreement constitutes the entire agreement between the Commissioner and
Agricore United with respect to the subject matter hereof and supersedes all prior agreements,
understandings, negotiations and discussions, whether written or oral. Registration of this

Agreement, in accordance with section 105 of the Act, terminates the Interim Consent Order.
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53. This Agreement may be executed in counterparts, each of which shall constitute
an original and all of which taken together shall constitute one and the same instrument. In the
event of any discrepancy between the English and French versions of this Agreement, the

English version shall prevail.

DATED this 17th day of October, 2002,

UNITED GRAIN GROWERS LIMITED

(signed) Konrad von Finckenstein by (signed) Brian Hayward

Commissioner of Competition
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SCHEDULE "A"

Port Terminal Divestiture Option: means, at Agricore United’s option, the Divestiture of one
of the following:

Option 1: all of the issued and outstanding shares of Pacific Elevators Limited ("PEL") and
all of the issued and outstanding shares in Western Pool Terminals Ltd.
("WPTL") or all of the assets owned by PEL and WPTL; or

Option 2: the UGG Terminal.

If Agricore United has not implemented one of the Port Terminal Divestiture Options before the
expiry of the Port Terminal Initial Sale Period, the Trustee may choose to Divest either Option 1
or Option 2 unless, prior to the expiry of the Port Terminal Initial Sale Period, Agricore United
‘gives notice, at least 90 days before the expiry of the Port Terminal Initial Sale Period, that it
elects that the Port Terminal in Option 1 or 2 as the case may be, be Divested by the Trustee, in
which case the Trustee shall Divest the Port Terminal selected by Agricore United. If Agricore

United selects Option 1, Agricore United can specify whether the Divestiture will occur by way
of a share or asset sale.

Once a Divestiture is implemented, or the Trustee has obtained the right to Divest a Port
Terminal in accordance with paragraph 14 of this Agreement, the remaining Port Terminal
ceases to be a "Port Terminal" for the purposes of this Agreement.
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CONFIDENTIAL SCHEDULE "B"
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SCHEDULE "C"
ARBITRATION PROCEDURES

Initiation of Arbitration Proceedings

(a)

(b)

If any party to a port terminal handling agreement (the "PTH Agreement") wishes
to have any matter under the PTH Agreement arbitrated in accordance with the
provisions of the PTH Agreement, it shall give notice to the other party hereto
specifying particulars of the matter or matters in dispute and proposing the name
of the person it wishes to be the single arbitrator. Within 15 days after receipt of
such notice, the other party to the PTH Agreement shall give notice to the first
party advising whether such party accepts the arbitrator proposed by the first
party. If such notice is not given within such 15 day period, the other party shall
be deemed to have accepted the arbitrator proposed by the first party. Failing
agreement of the parties on a single arbitrator within such 15 day period, either
party may apply to a judge of the Manitoba Queen’s Bench for the appointment of
a single arbitrator. The arbitrator, whether agreed on by the parties or appointed
by the Court (the "Arbitrator"), shall have the qualifications set out in
paragraph (b).

The Arbitrator shall be at arm’s length from all parties and as to the five year
period prior to the Arbitration shall not be a member of any accounting or legal
firm or firms who advise or who have advised any of the parties, nor shall the
Arbitrator be an individual who has been retained by any of the parties.

Submission of Written Statements

(@)

(b)

©

(@

Within 15 business days of the appointment of the Arbitrator, the party initiating
the Arbitration (the "Claimant") shall send to the other party (the "Respondent") a
Statement of Claim setting out in sufficient detail the facts and any contentions of
law on which it relies, and the relief that it claims.

Within 15 business days of the receipt of the Statement of Claim, the Respondent
shall send to the Claimant a Statement of Defence stating in sufficient detail
which of the facts and contentions of law in the Statement of Claim it admits or

denies on what grounds and on what other facts and contentions of law the
Respondent relies.

Within 10 business days of receipt of the Statement of Defence, the Claimant may
send the Respondent a Statement of Reply.

All Statements of Claim, Defence and Reply shall be accompanied by copies of
all essential documents on which the party concerned relies and which have not

previously been submitted by any party, and (where practicable) by any relevant
samples.
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After submission of all the Statements, the Arbitrator will give directions for
further conduct of the arbitration, which shall include meetings and hearings
conducted in conformity with the Rules set forth below.

Meetings and Hearings

()

(b)
(©)

@

©

Meetings and hearings of the Arbitrator shall take place in the City of Winnipeg,
Manitoba or in such other place as the Claimant and the Respondent shall agree
upon in writing and such meetings and hearings shall be conducted in the English
language unless otherwise agreed by such parties and the Arbitrator. Subject to
the foregoing, the Arbitrator may fix the date, time and place of meetings and
hearings in the arbitration, and will give all the parties adequate notice of these
provided the arbitration shall commence within 30 days after the exchange of the
Statements. Subject to any adjournments, which the Arbitrator allows, the final
hearing will be continued on successive working days until it is concluded.

All meetings and hearings will be in private unless the parties otherwise agree.

Any party may attend any meetings and hearings personally and/or be represented
at any meetings or hearings by legal counsel or other representative.

Each party may examine, cross-examine and re-examine, as the Arbitrator shall
deem appropriate, all witnesses at the arbitration.

The Arbitrator may appoint one or more experts to report to him or her on specific
issues to be determined by the Arbitrator. The expert shall be at arm’s length
from all parties and as to the five year period prior to the arbitration shall not be a
member of any accounting or legal firm or firms who advise or who have advised
any of the parties, nor shall the expert be an individual who has been retained by
any of the parties. The Arbitrator may require a party to give such expert(s) any
relevant information, or to provide access to any relevant documents, goods,
materials or other property for the expert’s inspection. If a party so requests or if
the Arbitrator considers it necessary, such expert(s) shall, after delivery of his or
her written or oral report, participate in a hearing where the parties have the

opportunity to put questions to him or her and to present expert witnesses in order
to testify on the points in issue.

The Decision

(a)

(b)

©

The Arbitrator will make a decision in writing and, unless both the parties
otherwise agree, will set out reasons for his or her conclusions and findings in the
decision.

The Arbitrator will send the decision to the parties as soon as practicable after the
conclusjon of the final hearing, but in any event no later than 60 days thereafter,
unless that time period is extended for a fixed period by the Arbitrator on written

notice to each party because of illness or other cause beyond the Arbitrator’s
control.

The decision shall be final and binding on the parties and shall not be subject to
any appeal or review procedure provided that the Arbitrator has followed these
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Rules provided herein in good faith and has proceeded in accordance with the
principles of natural justice.

5. Jurisdiction and Powers of the Arbitrator

By submitting to arbitration under these Rules, the parties shall be taken to have
conferred on the Arbitrator the jurisdiction and powers set out in clause 5(b) -
below, each of which is to be exercised at the Arbitrator’s discretion subject only
to these Rules and the relevant law with the object of ensuring the just,
expeditious, economical and final determination of the dispute referred to
arbitration.

The Arbitrator shall have jurisdiction to:

®
(if)
(iii)

@iv)

)

(vi)

(vii)

(vii)

(ix)

(x)

Determine any question of law arising in the arbitration;
Determine any question as to the Arbitrator’s jurisdiction;

Determine any question of good faith, dishonesty or fraud arising in the
dispute;

Order any party to furnish further details of that party’s case, in fact or in
law, or to produce any documents, goods, materials or other property
relevant to any fact or law at issue in the arbitration;

Proceed in the arbitration notwithstanding the failure or refusal of any
party to comply with these Rules or with the Arbitrator’s orders or
directions, or to attend any meeting or hearing, but only after giving that
party written notice that the Arbitrator intends to do so;

Receive and take into account such written or oral evidence tendered by
the parties as the Arbitrator determines is relevant, whether or not strictly
admissible in law;

Make one or more interim awards, including without limitation, interim
awards to secure all or part of any amount in dispute in the arbitration and
injunctive relief;

Hold meetings and hearings, and make a decision (including a final
decision);

Order the parties to produce to' the Arbitrator, and to each other for
inspection, and to supply copies of, any documents or classes of

documents in their possession or power which the Arbitrator determines to
be relevant; and

Order the preservation, storage, sale or other disposal of any property or
thing under the control of any of the parties. '
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(©) In addition, the Arbitrator shall have such further jurisdiction and powers as may
be allowed by the Arbitration Act.of Manitoba, as amended or substituted from
time to time.

(s)] Notwithstanding the parties’ intention that the Arbitrator be able to act free of
Court proceedings as set forth herein, the parties consent to the decision of the
Arbitrator being entered in any Court having jurisdiction for the purposes of
enforcement.

Arbitration Costs

The Arbitrator’s fees and all expenses and disbursements incurred by the Arbitrator in the
conduct of the arbitration shall be shared equally between the parties. Expenses and
disbursements, including without limitation, legal fees and expenses, travel costs and
photocopying incurred by a party for its own participation in the arbitration shall be for
the account of such party. The Arbitrator shall not be empowered to award costs to either

party.
Confidentialit
All statements and evidence submitted for the arbitration, the decision of the Arbitrator,

the fact of the arbitration itself and all other aspects regarding the arbitration shall be kept
strictly confidential except as otherwise required by applicable law.
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THE COMPETITION TRIBUNAL
IN THE MATTER OF the Competition Act, R.S.C. 1985, c. C-34; as amended,

IN THE MATTER OF an application by the Commissioner of Competition under section 104
of the Competition Act,

AND IN THE MATTER OF the acquisition by United Grain Growers Limited of Agricore
Cooperative Ltd., a company engaged in the grain handling business.

BETWEEN:

COMMISSIONER OF COMPETITION
(applicant)

-and -

UNITED GRAIN GROWERS LIMITED
(respondent)

NOTICE OF APPLICATION FOR INTERIM ORDER

TAKE NOTICE THAT:

1. Pursuant to section 104 of the Competition Act, R.S.C. 1985, c. C-34, as amended (the
“Act”), the Applicant, the Commissioner of Competition, will make an application, on consent of

the Respondent, to the Competition Tribunal (the “Tribunal™) for:

(a) an Interim Order pursuant to section 104 of the Act in the form of the Draft Consent Interim

Order attached hereto; and,

(b) such further or other order as the Applicant and the Respondent, on consent, may advise and

the Tribunal considers appropriate.

aphisiseipiaaigens
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2. In support of this application, the Applicant will rely upon its application pursuant to
sections 92 of the Act, the Draft Consent Interim Order, the affidavit of David Ouellet dated
December 19, 2001, attached hereto at tab 1, the Applicant’s Memorandum of Argument on
Interim Relief attached hereto at tab 2, and the Consent of the parties to this application, attached

hereto at tab 3, all filed herein and such other material as may be filed or counsel may advise.

3. The name and the address of the person with respect to whom an Interim Consent Order is
sought is United Grain Growers Limited, carrying on business as Agricore United, TD Centre,
201 Portage Ave., Winnipeg, Manitoba, R3C 3A7.

4. The Applicant and the Respondent request, in accordance with Rules 68 and 72 of the
Competition Tribunal Rules and Rule 8 of the Federal Court Rules, that the service requirements

of the Competition Tribunal Rules be dispensed with, as between the Applicant and Respondent.

5. The Commissioner requests that if a hearing of this application is necessary that it be held in

Ottawa, Ontario, and that the proceeding be conducted in the English language.

Dated at Hull, Quebec, December 19, 2001

M K:&é von ch enstein, Q.C.

missioner gf Competition
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Department of Justice
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50 Victoria Street, 22™ Floor

Hull, Quebec
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Telephone:  (819) 997-3325
Facsimile: (819) 953-9267

Registrar, Competition Tribunal
90 Sparks Street, 6" Floor
Ottawa, Ontario

K1A 0C9

Davies Ward Phillips & Vineberg LLP
Suite 4400
1 First Canadian Place

Toronto, ON

M5X 1B1

Telephone:  (416) 863-0900
Fax: (416) 863-0871
Attention: Kent Thomson

John Bodrug

Counsel for the Respondent
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THE COMPETITION TRIBUNAL

IN THE MATTER OF the Competition Act, R.S.C. 1985, c. C-34; as amended;

IN THE MATTER OF an application by the Comnﬁssioner of Competition under section 104
of the Competition Act;

AND IN THE MATTER OF the acquisition by United Grain Growers Limited of Agricore
Cooperative Ltd., a company engaged in the grain handling business.

BETWEEN:
COMMISSIONER OF COMPETITION
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il 29
UNITED GRAIN GROWERS LIMITED b vetow 20 ;
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AFFIDAVIT OF DAVID OUELLET

I, David Ouellet of the City of Ottawa, Province of Ontario, Public Servant, MAKE OATH

AND SAY:
1. I am a Senior Competition Law Officer at the Cofnpetition Bureau, Mergers Branch.
2. I'have worked as a Competition Law Officer at the Competition Bureau since 1975, and

have worked in the Mergers Branch from January 1994 to the present.

3. I'have led two investigations of mergers arising in connection with the grain handling
industry since 1997. The first proposed merger, in 1997, was an unsuccessful attempt by

Alberta Wheat Pool (“AWP”) and Manitoba Pool Elevators Limited (“MPE”) to jointly
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acquire United Grain Growers Limited (“UGG”). The second merger, in November
1998, was the amalgamation of AWP and MPE to form Agricore Cooperative Ltd.
(“Agricore”).

On or about June 11, 2001, UGG advised the Commissioner of Competition
(“Commissioner™) of the then proposed merger transaction. On July 30, 2001, UGG and
Agricore publicly announced that their Boards of Directors had unanimously agreed on a
merger plan whereby the companies would merge and carry on business as Agricore
United. The proposed merger was approved by Agricore's shareholders and member

delegates on August 30, 2001.

UGG and Agricore completed the statutory long-form pre-merger notification filings,
pursuant to section 114 of the Competition Act (“Act”), on August 9,2001. The
applicable waiting period under section 123 of the Act is 42 days, which expired on
September 20, 2001. | '

I was the Senior Officer assigned to this matter in June 2001, when the Commissioner

was first apprised of the proposed merger.

Based on my prior knowledge of the grain handling industry and the specific facts
relevant to this proposed transaction, as well as in light of discussions with market
participants and industry experts, I was of the view that a merger of UGG and Agricore
raised serious competition concems in certain local primary grain handling markets in
Alberta and Manitoba, as well as in the grain handling port terminal market in
Vancouver, British Columbia. These competitive concerns, which warranted a thorough
investigation and careful consideration of potential remedies, were conveyed to counsel
for the parties by the Senior Deputy Commissioner of Competition at an early stage in the

merger review.



I assembled an investigative team consisting of two other competition law officers, an
enforcement support officer, and an economist from the Economic Policy and
Enforcement Division of the Competition Bureau. An inquiry was commenced by the
Commissioner on September 6, 2001, under section 10 of the Act. Irequested, and was
assigned, legal counsel from the Competition Law Division of the Department of Justice.
I also identified and retained an industry expert, two agricultural economists and an
industrial organization economist to assist in the Bureau’s investigation. One agricultural
economist, in conjunction with our industry expert, focussed primarily on potential
competition issues relating to primary grain handling in Western Canada, while the other
agricultural economist primarily examined competition issues relating to port terminal

grain handling.

The investigation also identified a competition issue with respect to domestic canola
processing. CanAmera Foods Limited Partnership (“CanAmera”),' with a market share of
about 45%, and Archer Daniels Midland Company (“ADM), with a market share of
approximately 20%, are the largest processors in the canola processing market in Canada.
Pre-merger Agricore had a 16.67% ownership stake in CanAmera which entitled it to
Board representation and access to sensitive commercial and competitive information.
Pre-merger ADM had a 42% ownership position in UGG, while post merger it has a 19%
ownership interest in Agricore United which could, at ADM’s option and subject to
certain conditions, ultimately rise to 45%. Post-merger ADM has the right to nominate
two representatives to the Agricore United Board of Directors. ADM also has the right to
nominate one of four members to the Grain Operations Committee established by UGG.
Further, the agreement establishing the committee provides that ADM shall have
“...substantial influence ovér the operating units of UGG that procure, transport and
market grain...”. Through its Board representation and the Grain Operations Committee,
ADM could receive competitive information concerning the operations of CanAmera as
well as have the opportunity to influence CanAmera and take competitive advantage of

commercially sensitive information which could result in a substantial lessening of
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competition.

10.  The preliminary examination and the inquiry into the proposed transaction has included

the following:

(a) a review of pre-merger long-form notification information provided by
UGG and Agricore under section 114 of the Act;

(b) a review of information provided voluntarily by UGG and Agricore,
including competitive analyses;

(c)  an extensive “field trip” in Western Canada during which members of the
investigative team met with and obtained information from competitors
and government agencies, as well as touring certain primary and port grain
handling facilities;

(d) over 30 interviews, either in person or by telephone, with market
participants, including farmers, competitors, supplié:rs and government
departments and agencies;

(e a review of written submissions and reports from various third parties,
including market participants;

® meetings and discussions with UGG counsel and representatives of both
UGG and Agricore, either in-person or by telephone, to provide and obtain
information about the proposed transaction and to discuss emerging issues;

(g through the Federal Court of Canada, the issuance of orders, under section
11 of the Act, for the production of records and written returns of
information to the parties to the merger;

h) through the Federal Court of Canada, the issuance of orders, under section
11 of the Act, for the production of records and/or written returns of
information to 18 third-party competitors in, or suppliers to, the Western
Canadian grain-handling industry; and

) telephone discussions with representatives of the US Federal Trade
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11.

12.

Commission who had reviewed mergers in the grain handling industry in

the United States.

Concerns expressed through the Commissioner’s market contacts regarding the merger

include:

(2)

(b)

(©)

(d)

(e)

®

the likelihood of a substantial increase in the handling costs of
grain at primary elevators in local markets with high post-merger
market shares;

the likelihood of a substantial increase in farmers’ transportation
costs realized through a decrease in hauling allowances offered to
farmers for the delivery of grain to primary elevators in local
markets with high post-merger market shares;

the likelihood of a substantial decrease in the prices offered for
non-Canadian Wheat Board grains at primary elevators in local
markets with high post-merger market sharés;

the likelihood of a substantial increase in the handling costs of
grain at port terminal facilities at the Port of Vancouver realized in
part through a reduction in the diversion premiums offered to third
party grain handling companies for port terminal grain deliveries;
the likelihood of a substantial increase in the price of products
derived from canola oil seed processing; and

the likelihood of a substantial decrease in the prices offered for

canola seed.

Based upon information obtained and analysed in the investigation process, I formed the

view that the only effective remedy that would eliminate the likely substantial lessening

of competition resulting from the proposed acquisition of Agricore by UGG with respect

to primary grain handling in certain local markets in Western Canada and in the Port of

Vancouver grain terminal market, would be the divestiture of primary grain handling

-5-



13.

14.

15.

16.

facilities in the Peace River and Edmonton areas in Alberta and in the Dutton Siding/
Dauphin area in Manitoba, as well as, the divestiture of a grain terminal facility in the
Port of Vancouver. I also formed the view that to address ADM’s potential influence on
CanAmera, it would be necessary to establish a confidentiality arrangement which would:
preclude ADM from gaining access to any non-public information concerning CanAmera;
deny ADM officers or employees the right to membership on Canamera’s Board of
Directors; and exclude canola oil seed processing from the scope of the Agricore United

Grain Operations Committee’s mandate.

On November 1, 2001, the Competition Burean issued a press release announcing that it
would challenge the acquisition of port terminal assets held by Agricore in the Port of
Vancouver and would make an application to the Competition Tribunal seeking a
divestiture of a port terminal at Vancouver. The press release also indicated that the
Competition Bureau and UGG had come to an agreement on a divestiture package of
grain elevators in Alberta and Manitoba, as well as, on confidentiality requirements
regarding the merged entity’s post-merger ownership interest in CanAmera, and would
file a second application with the Competition Tribunal for a Consent Order seeking the

Competition Tribunal’s approval of the agreement.

I believe that the Statement of Grounds and Material Facts accurately reflects the findings

of the Bureau’s investigation.

As set out in paragraph 1 of the Commissioner’s Application for Interim Order in this
matter, the Commissioner applies for a Consent Interim Order to ensure that non-
integrated grain handling companies (i.e. without an ownership interest in a grain
terminal in Vancouver) have ongoing access to grain terminal services in the Port of

Vancouver, pending the Tribunal’s determination of the Commissioner’s Application.
I believe that without the Consent Interim Order, there will be irreparable harm to non-
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16. I believe that without the Consent Interim Order, there will be irreparable harm to non-
integrated grain handling companies. In particular, the Respondent would be in a
position to take actions that could adversely affect the ability of those companies to
compete for grain on the prairies, either by limiting access to the most important port
grain handling market in Canada, namely Vancouver, or by reducing or eliminating

revenue streams flowing from grain handling in the Port of Vancouver.

17. I verily believe that that the Consent Interim Order is necessary to preserve
competitiveness in the relevant markets. I also verily believe that the form of the Consent

Interim Order proposed by the Commissioner will achieve that purpose.

SWORN BEFORE ME, at the City of Hull,
in the Province of Quebec,

this 19" day of December 2001.
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THE COMPETITION TRIBUNAL

IN THE MATTER OF the Competition Act, R.S.C. 1985, c. C-34; as amended;

IN THE MATTER OF an application by the Commissioner of Competition under section 104
of the Competition Act;

AND IN THE MATTER OF the acquisition by United Grain Growers Limited of Agricore
Cooperative Ltd., a company engaged in the grain handling business.

BETWEEN:

COMMISSIONER OF COMPETITION ¥ R
(applicant) TRIBUNAL L5 v+ S
-and - ] g

UNITED GRAIN GROWERS LIMITED
(respondent) OTOWA

APPLICANT'S MEMORANDUM OF ARGUMENT ON INTERIM RELIEF

1. This Memorandum is filed in connection with the Commissioner of Competition's
application pursuant to s. 104 of the Competition Act (the "Act") for a Consent Interim Order (the

"Consent Interim Order Application"), pending the final determination of the Commissioner's

application for an order pursuant to section 92 of the Act (the "Application™).

2. In a merger transaction which closed on November 1, 200i (the “Acquisition™), the
Respondent acquired, among other things, certain port terminal assets of Agricore Cooperative
Ltd. (“Agricore”). Those assets included Agricore’s interest in the Pacific grain handling

terminal and the Cascadia grain handling terminal, both of which are located in the Port of

Vancouver.

3. Inthe Application, the Applicant seeks an order requiring the Respondent to divest, at its

option, either the Pacific terminal or the UGG terminal.



4. In this Consent Interim Order Application, the Commissioner seeks an interim order
requiring that in the period between the issuance of the Draft Interim Consent Order and the

Tribunal's disposition of the Application, the Respondent:

. take such steps as are necessary to maintain the competitive viability of the Pacific and
UGG terminals, including providing such sales, managerial, administrative, operational
and financial support as is necessary in the ordinary course of business to promote the

continued effective operation of those terminals; and

. take certain steps to ensure that grain handling cdmpanies without an interest in
Vancouver port terminal facilities (“Non-integrated Graincos™) continue to have access to

port terminal grain handling services at the Port of Vancouver.
THE LAW
A, Interim Orders

5. Subsection 104(1) of the Act provides:

104 (1) Where an application has been made for an order under this Part, other than an
interim order under section 100, the Tribunal, on application by the Commissioner, may
issue such interim order as it considers appropriate, having regard to the principles
ordinarily considered by superior courts when granting interlocutory or injunctive relief.

6. As noted above, the Applicant has made an application for an order pursuant to sections 92
of the Act.

7. It is submitted that, having regard to all of the circumstances, the principles ordinarily

considered by superior courts in granting interlocutory or injunctive relief warrant the making of

the proposed Consent Interim Order.

8. The Supreme Court of Canada has set out the principles to be considered by courts when

2



granting interlocutory or injunctive relief. It is submitted that prior to granting interlocutory

relief, the Tribunal should be satisfied that:

(a) there is a serious issue to be determined;
(b) in the absence of an interim consent order, irreparable harm is likely to result; and

(©) the balance of convenience favours issuing the interlocutory relief.

RJR-Macdonald Inc.v. Canada (Attorney General), [1994] 1 S.CR. 314, at 334;
Manitoba (Attorney General) v. Metropolitan Stores Ltd., [1987] 1 S.C.R. 110;
American Cyanamid Co v. Ethicon Ltd., [1975] A.C. 396.

9. This three-part test has been applied by the Tribunal in determining an application for an

terim order under section 104 of the Act.

Canada (Director of Investigation and Research) v. Southam Inc., (1991) 36
C.P.R.(3d) 22 (C.T.).

B. The Consent Order Process
10.  Section 105 of the Act provides:

105. Where an application is made to the Tribunal under this Part for an order and the
Commissioner and the person in respect of whom the order is sought agree on the terms
of the order, the Tribunal may make the order on those terms without hearing such
evidence as would ordinarily be placed before the Tribunal had the application been
contested or further contested.

11. 'When proceedings are brought on consent, the Tribunal has stated that its role is to
determine only whether the consent order meets a minimum test. The Tribunal further treats the
Applicant's proposal with initial deference and will assume at the outset that the proposed

consent order will meet its stated objectives.

Director of Investigation and Research v. Bank of Montreal et al., 68 C.P.R.
(3d) 527 at 537.



ARGUMENTS
A. Serious Issue

12. It is'submitted in assessing whether an applicant for injunctive relief has raised a serious

issue in the proceeding in respect of which relief is sought, the threshold to be met is a low one.
It is further submitted that in this context, the Tribunal must make a preliminary assessment of

the merits of the case in order to determine whether there is a serious question to be tried, as

opposed to a frivolous and vexatious claim. '
RJR-Macdonald, supra, at pp. 337 and 338.

13. The Applicant has; conducted a thorough review of the Acquisition.
Affidavit of D. Ouellet, paras. 8-11

14. It is submitted that the issues raised in the Application are neither frivolous nor vexatious

and meet the first part of the test for the issuance of an interim order.

B. Irreparable Harm

15. It is submitted that in assessing irreparable harm where the applicant is a public authority,
the issue of the public interest is to be considered not only as a factor in the balance of
convenience, but also as an aspect of irreparable harm to the interests of the authority. The onus

on the public authority is low where the promotion of compliance with a statutory scheme is at

1ssue.

RJR-Macdonald, supra, at p. 346.

16. It is submitted that irreparable harm will occur in this case in the absence of an interim
order. The Pacific and UGG terminals compete in a geographic market with another terminal

elevator located at the Port of Vancouver and owned by the Respondent.
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17. It is submitted that in the absence of an interim order, the Respondent's decision-making
regarding the Pacific and UGG terminals may be affected by its interest in its other, competing
terminal. This, in turn, could affect the competitive viability of the Pacific and UGG terminals
and, ultimately, have an impact, effectiveness of a Tribunal order that one of those terminals be
divested. Moreover, in the absence of an interim order, the Respondent would be in a position to
take actions that could adversely affect the ability of Non-integrated Graincos to compete for
grain on the prairies, either by limiting access to the most important port grain handling market
in Canada, namely Vancouver, or by reducing or eliminating revenue streams flowing from grain

handling in the Port of Vancouver.

C. Balance of Convenience

18. It is submitted that the balance of convenience is clearly in favour of granting of the
proposed Interim Consent Order in this case, in that the public interest in maintaining and
encouraging competition outweighs any inconvenience or harm to the Respondent that may result

from that order, as evidenced by the Consent of the Respondent to the interim order.

RELIEF SOUGHT

19. The Applicant and the Respondent have agreed that pending the final determination of the
Application by the Tribunal, a Consent Interim Order in the form attached to the Notice of
Application should issue. The Applicant therefore seeks, pursuant to s. 92 and s. 105 of the Act,

the issuance of the Consent Interim Order attached hereto.

ALL OF WHICH IS RESPECTFULLY SUBMITTED.
DATED at Hull, Quebec, this 19th day of December, 2001,

Jo . Syme
unsel to the C
lace du Portagg, Phase I

50 Victoria Stfeet, 22™ Floor
Hull, Quebec KIA OC9

—

issioner of Competition



ADDRESSES FOR SERVICE ON THE APPLICANT:

TO:

AND TO:

Attention:

Department of Justice

Place du Portage, Phase 1

50 Victoria Street, 22"d Floor
Hull, Quebec

KIA OC9

Attention: Mr. John Syme
Mr. Arsalaan Hyder

Counsel for the Commissioner of Competition

Telephone:  (819) 953-3901
Facsimile: (819) 953-9267

Registrar, Competition Tribunal
90 Sparks Street, 6th Floor
Ottawa, Ontario

KJIA OC9

Davies Ward Phillips & Vineberg LLP
Suite 4400

1 First Canadian Place

Toronto, ON

MS5SX IB1

Telephone:  (416)863-0900
Fax: (416)863-0871

Kent Thomson
John Bodrug

Counsel for the Respondents
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2]

(31

[4]

18]

[6]

FURTHER to the December 19, 2001 application of the Commissioner of Competition
(the “Commissioner”) pursuant to section 92 of the Competition Act, R.S.C. 1985, c. C-
34, as amended (the "Act") for an order directing the Divestiture of certain assets and
certain other remedies in respect of the merger between Agricore Cooperative Ltd. and
United Grain Growers Limited, the merged entities which have been carrying on business

as "Agricore United" as of November 1, 2001;

AND FURTHER to the application of the Commissioner for an interim consent order
pursuant to sections 92 and 104 of the Act directing that certain assets encompassed by
the Merger be maintained and preserved pending the hearing and final determination of

the application pursuant to section 92 of the Act;

AND UPON READING the notice of application dated December 19, 2001, the motion
for a interim consent order, the draft interim consent order, the affidavit of David Ouellet

dated December 19, 2001, and the consent of the parties, filed herein;

AND UPON THE DETERMINING that this is an appropriate case for the issuance of

an interim consent order pursuant to sections 92 and 104 of the Act;

AND UPON CONSIDERING THAT the Commissioner and Agricore United have

reached an agreement which is reflected in this interim order;

AND IT BEING UNDERSTOOD that nothing in this application shall be taken as an

admission now or in the future by Agricore United or the Commissioner of any facts,



submissions or legal arguments for any other purposes, including any further application

under sections 92, 104 or 106 of the Act;

THE TRIBUNAL ORDERS THAT:

Definitions
[71  For the purposes of this order, the following definitions shall apply:

(a) "Agricore" means Agricore Ltd., a corporation continued under the provisions of the

Canada Business Corporations Act (Canada);

(b) "Agricore United" means, following the Closing Date, United Grain Growers Limited, a
corporation existing under the provisions of the United Grain Growers Act (Canada), a

Special Act of the Parliament of Canada, and affiliates thereof, and carrying on business

as "Agricore United";

(© "Closing Date" means November 1, 2001;

(d "Commissioner” means the Commissioner of Competition appointed pursuant to section
7 of the Act;
© "CWB" means the Canadian Wheat Board, an organization established under The Canada

Wheat Board Act (Canada);

® "Divest" means to implement a Divestiture;



(2) "Divestiture" means the sale, transfer, assignment, redemption or other disposition
(including, with the approval of the Commissioner, an asset swap arrangement) necessary to
ensure that Agricore United does not retain, directly or indirectly, except as permitted upon the
consent of the Commissioner, any right, title, control, interest, liability or obligation in respect of
any of the assets to be Divested inconsistent with the intent of this order, other than obligations
in respect of any representations, warranties and covenants included in any agreement between
Agricore United and the Purchaser(s) of the Port Terminal as permitted by this order;

(h)  “Full Capacity Operation” means a circumstance where terminal authorizations issued by
the relevant terminal, which permit a Person to deliver grain to that terminal, equal available
capacity at that terminal;

) "Independent Grain Companies” means those grain handling companies with no
ownership interest in a port terminal in Vancouver and with no affiliation with an owner of a port
terminal in Vancouver. For the purpose of this order, a grain handling company is affiliated with
a port terminal owner if it has a 20% or more direct or indirect shareholding or ownership
interest in the port terminal owner, or if a port terminal owner, other than Agricore United, has a
20% or more direct or indirect shareholding or ownership interest in the grain handling company;

)] "Merger" means the merger of the port terminal grain handling operations of Agricore
and UGG in the Port of Vancouver pursuant to the acquisition of Agricore by UGG pursuant to
the Merger Agreement dated as of July 30, 2001;

&) "Pacific Terminal”" means the Pacific Elevators Limited port terminal facility, more
particularly described in Schedule "A";

M "Person" means any natural person, corporation, association, firm, partnership or other
business or legal entity;

(m)  "Port Terminal Divestiture Option" has the meaning set out in Schedule "A";

(n) "Port Terminals" means, subject to Schedule "A", the UGG Terminal and the Pacific
Terminal;

(o) "Purchaser" means the Person(s) or entity(ies) who purchase(s) a Port Terminal;

)] "UGG Terminal" means the UGG port terminal located at 1155 Stewart Street,
Vancouver, BC V6A 4H4; and

(qQ) "UGG" means, prior to the Closing Date, United Grain Growers Limited, a corporation
existing under the provisions of the United Grain Growers Act (Canada), a Special Act of the
Parliament of Canada. '



Application

[8]  The provisions of this order shall apply to:
(a) Agricore United;
b) each division, subsidiary or other Person controlled by Agricore United and each officer,

director, employee, agent or other Person acting for or-on behalf of Agricore United with respect
to any matter referred to in this order; and

© the successors and assigns of Agricore United and all other Persons acting in concert or
participating with them with respect to any matter referred to in this order who shall have
received actual notice of this order.

Maintenance of the Port Terminals

[9] During the term of this order, Agricore United shall take such steps as are necessary to
maintain the competitive viability of both the UGG Terminal and the Pacific Terminal

and shall not dispose of any material assets of the UGG Terminal or the Pacific Terminal.

[10] Without limiting the generality of the foregoing, during the term of this order, Agricore
United shall provide such sales, managerial, administrative, operational and financial
support as is necessary in the ordinary course of business to promote the continued
effective operation of the UGG Terminal and the Pacific Terminal in accordance with

standards similar to those existing prior to the Closing Date.

[11]  Except as set out in paragraphs 13 to 16 below, during the term of this order, Agricore
United shall not, without prior approval from the Commissioner (such approval not to be

unreasonably withheld), enter into or withdraw from any material contracts or
arrangements relating to the UGG Terminal or the Pacific Terminal, make any material

changes to such operations, or terminate any current employment, salary or benefit



[12]

[13]

agreements for any management personnel employed in relation to either the UGG

Terminal or the Pacific Terminal.

During the term of this order, Agricore United shall honour all existing contracts for the
handling of grain for Independent Grain Companies. In addition, Agricore United shall
offer to handle for Independent Grain Companies in the aggregate a minimum of 125,000
tonnes of grain per month (1.5 million tonnes per year), by way of contracts, through
either the UGG Terminal or the Pacific Terminal or through terminal arrangements
entered into by Agricore United with other terminals. Where Agricore United enters into
a terminal arrangement for the handling of an Independent Grain Company's grain with a
third party, there shall be no additional cost to the Independent Grain Company as a result

of the use of such third party's facility beyond that contemplated in paragraph [14]

below.

During the term of this order, new contracts for the handling of Independent Grain
Companies' grain shall be based on reasonable commercial terms consistent with past
practice, and shéll include: (1) a contract term that ends on a date certain, provided that
the Independent Grain Company shall have an option to terminate the contract upon
either (i) a trustee being appointed pursuant to an order of the Tribunal to divest one of
the Port Terminal Divestiture Options, or (ii) a Divestiture of one of the Port Terminal
Divestiture Options, (2) a commitment by the Independent Grain Company that Agricore
United will handle all of its Vancouver volume for the duration of the contract, and (3)

renegotiation or arbitration in the event of major regulatory change. Agricore United may



terminate such an agreement if the Independent Grain Company does not ship all of its

Vancouver volume during the term of the contract through Agricore United.

[14]  During the term of this order, prices for the handling of Independent Grain Companies'
grain under any new contract shall be based on Agricore United's tariffs as filed with the
Canadian Grain Commission under the Canada Grain Act (Canada) and Agricore United
shall pay a diversion premium of at least $2 per tonne. Diversion premiums negotiated
between Agricore United and an Independent Grain Company shall remain confidential.
Any non-CWB tariff increase or any diversion premium decrease (CWB or non-CWB

grain) from these initial levels must be commercially reasonable.

[15] Inthe event that bottlenecks, bountiful crop production or other causes create a situation
of Full Capacity Operation at a port terminal facility designated to handle Independent
Grain Companies' grain in respect of a given period (the "Relevant Period"), a terminal
authorization for any given Independent Grain Company's grain will be issued in an

amount equal to (A+B) x C

where:

A = the relevant Independent Grain Company's shipment of grain through the Port of Vancouver
for the last three completed months before the Relevant Period;

B = the total shipments of grain through the Port of Vancouver for the last three completed
months before the Relevant Period; and

C = the available capacity at the designated port terminal facility for the Relevant Period.
In the event that an Independent Grain Company's terminal authorizations are reduced pursuant
to this provision, all shippers to that terminal will have their terminal authorizations reduced on

the same basis.



[16)

[17]

(18]

[19]

During the term of this order, any disputes as to compliance with the commitments in
paragraphs 13 to 16 as to price, tariffs, diversion premiums or other terms shall be settled
by way of an arbitration procedure as outlined in Schedule "B" that is consistent with
existing commercial practice and with terms of reference that have regard to market
conditions and structure, capacity utilization, costs of operation, reasonable rate of return
on investment and regulatory framework. During any arbitration procedure, Agricore
United shall continue to provide port terminal services to the Independent Grain

Company that initiated the arbitration.

Notwithstanding any other provision of this order, Agricore United shall have no
obligation to deal with an Independent Grain Company that defaults in payment or

breaches other material terms of its contract with Agricore United.

Agricore United shall provide a copy of this order to the Manager of Vancouver
Operations and Agricore United shall direct such manager and any servants or agents of

the parties operating and managing the UGG Terminal and the Pacific Terminal to do so

in accordance with the terms of this order.

During the term of this order, Agricore United may, with the approval of the

Commissioner, implement one of the Port Terminal Divestiture Options.

Compliance Inspection

[20]

For the purpose of determining or securing compliance with this order, subject to any

valid claim to a legally recognized privilege, and upon written request, Agricore United



shall permit any duly authorized representative of the Commissioner:

(a)  upon a minimum of 2 business days notice to Agricore United, access during office hours
of Agricore United to inspect and copy all relevant books, ledgers, accounts, correspondence,
memoranda, and other records and documents in the possession or under the control of Agricore
United relating to compliance with this order; and

(b)  upon a minimum of 5 business days notice to Agricore United, and without restraint or
interference from Agricore United, to interview relevant directors, officers or employees of
Agricore United on matters in the possession or under the control of Agricore United relating to
compliance with this order. Such directors, officers or employees may have counsel present at

those interviews.
Notices

[21]  Notices, reports or other communications required or permitted pursuant to this order
shall be in writing and shall be considered to be given if dispatched by confirmed

personal delivery or facsimile transmission to the address or facsimile number below:

(a) If to the Commissioner:

The Commissioner of Competition
Competition Bureau

Industry Canada

Place du Portage

Phase I, 50 Victoria Street

Hull, Quebec K1A 0C9

Attention: John L. Syme
Arsalaan Hyder

Fax: (819) 953-9267



(b)  Ifto Agricore United:

201 Portage Avenue
TD Centre
Winnipeg, Manitoba
R3C 3A7

Attention: Christopher Martin
Fax: (204) 944-2299
With a copy to:

Davies Ward Phillips & Vineberg LLP
Suite 4400

1 First Canadian Place

Toronto, Ontario

MS5X 1Bl

Attention: Kent Thomson
John Bodrug

Fax: (416) 863-0871
General

[22] If the Commissioner's approval is sought pursuant to this order and such approval is not
granted, or if a decision of the Commissioner is unreasonably delayed or withheld, Agricore

United may apply to the Competition Tribunal for approval.

[23] In the event of a dispute as to the interpretation or application of this order, or breach of
this order by Agricore United, the Commissioner or Agricore United shall be at liberty to

apply to the Competition Tribunal for a further order.



Term of Interim Order

[24]  This order shall remain in effect until a further order of the Competition Tribunal or

completion of a Port Terminal Divestiture Option, whichever occurs first.

DATED at Ottawa, this day of , 2001.

SIGNED on behalf of the Tribunal by the presiding judicial member.

by

Name



SCHEDULE "A"

Port Terminal Divestiture Option: means, at Agricore United's option, the
Divestiture of one of the following:

Option 1: all of Agricore United's shares in Pacific Elevators Limited ("PEL") and Western
Pool Terminals Ltd. ("WPTL") and its interest in the Loan Agreement between PEL,
WPTL and Alberta Wheat Pool dated January 11, 1996 (the "Pacific Terminal"); or

Option 2: the UGG Terminal.

Once a Divestiture is implemented, the remaining Port Terminal ceases to be a "Port Terminal" for
the purposes of this order.



SCHEDULE "B"

ARBITRATION PROCEDURES

1. Initiation of Arbitration Proceedings

(a) If any party to a port terminal handling agreement (the "Agreement") wishes to
have any matter under this Agreement arbitrated in accordance with the provisions of the
Agreement, it shall give notice to the other party hereto specifying particulars of the
matter or matters in dispute and proposing the name of the person it wishes to be the
single arbitrator. Within 15 days after receipt of such notice, the other party to the
Agreement shall give notice to the first party advising whether such party accepts the
arbitrator proposed by the first party. If such notice is not given within such 15 day
period, the other party shall be deemed to have accepted the arbitrator proposed by the
first party. Failing agreement of the parties on a single arbitrator within such 15 day
period, either party may apply to a judge of the Manitoba Queen's Bench for the
appointment of a single arbitrator. The arbitrator, whether agreed on by the parties or
appointed by the Court (the "Arbitrator"), shall have the qualifications set out in
paragraph (b). -

(b) The Arbitrator shall be at arm's length from all parties and as to the five year
period prior to the Arbitration shall not be a member of any accounting or legal firm or
firms who advise or who have advised any of the parties, nor shall the Arbitrator be an
individual who has been retained by any of the parties.

2. Submission of Written Statements

(a) Within 15 business days of the appointment of the Arbitrator, the party initiating
the arbitration (the "Claimant") shall send to the other party (the "Respondent") a
Statement of Claim setting out in sufficient detail the facts and any contentions of
law on which it relies, and the relief that it claims.

(b)  Within 15 business days of the receipt of the Statement of Claim, the Respondent
shall send to the Claimant a Statement of Defence stating in sufficient detail
which of the facts and contentions of law in the Statement of Claim it admits or

denies on what grounds and on what other facts and contentions of law the
Respondent relies.

Doq #: 999833.RED
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(e)
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Within 10 business days of receipt of the Statement of Defence, the Claimant may
send the Respondent a Statement of Reply.

All Statements of Claim, Defence and Reply shall be accompanied by copies of
all essential documents on which the party concerned relies and which have not
previously been submitted by any party, and (where practicable) by any relevant
samples.

After submission of all the Statements, the Arbitrator will give directions for
further conduct of the arbitration, which shall include meetings and hearings
conducted in conformity with the Rules set forth below.

Meetings and Hearings

(a)

()
(©)

@

(e)

Meetings and hearings of the Arbitrator shall take place in the City of Winnipeg,
Manitoba or in such other place as the Claimant and the Respondent shall agree
upon in writing and such meetings and hearings shall be conducted in the English
language unless otherwise agreed by such parties and the Arbitrator. Subject to
the foregoing, the Arbitrator may fix the date, time and place of meetings and
hearings in the arbitration, and will give all the parties adequate notice of these
provided the Arbitration shall commence within 30 days after the exchange of the
Statements. Subject to any adjournments, which the Arbitrator allows, the final
hearing will be continued on successive working days until it is concluded.

All meetings and hearings will be in private unless the parties otherwise agree.

Any party may attend any meetings and hearings personally and/or be represented
at any meetings or hearings by legal counsel or other representative.

Each party may examine, cross-examine and re-examine, as the Arbitrator shall
deem appropriate, all witnesses at the arbitration.

The Arbitrator may appoint one or more experts to report to him or her on specific
issues to be determined by the Arbitrator. The expert shall be at arm's length from
all parties and as to the five year period prior to the Arbitration shall not be a
member of any accounting or legal firm or firms who advise or who have advised
any of the parties, nor shall the expert be an individual who has been retained by
any of the parties. The Arbitrator may require a party to give such expert(s) any
relevant information, or to provide access to any relevant documents, goods,
materials or other property for the expert's inspection. If a party so requests or if
the Arbitrator considers it necessary, such expert(s) shall, after delivery of his or
her written or oral report, participate in a hearing where the parties have the
opportunity to put questions to him or her and to present expert witnesses in order



4.
(@)
(®
(c)
5.
(a)
(b)
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to testify on the points in issue.
The Decision

The Arbitrator will make a decision in writing and, unless both the parties
otherwise agree, will set out reasons for his or her conclusions and findings in the
decision.

The Arbitrator will send the decision to the parties as soon as practicable after the
conclusion of the final hearing, but in any event no later than 60 days thereafter,
unless that time period is extended for a fixed period by the Arbitrator on written

notice to each party because of illness or other cause beyond the Arbitrator's
control. :

The decision shall be final and binding on the parties and shall not be subject to
any appeal or review procedure provided that the Arbitrator has followed these
Rules provided herein in good faith and has proceeded in accordance with the.
principles of natural justice.

Jurisdiction and Powers of the Arbitrator

By submitting to arbitration under these Rules, the parties shall be taken to have
conferred on the Arbitrator the jurisdiction and powers set out in clause 5(b)
below, each of which is to be exercised at the Arbitrator's discretion subject only
to these Rules and the relevant law with the object of ensuring the just,
expeditious, economical and final determination of the dispute referred to
arbitration. '

The Arbitrator shall have jurisdiction to:
(i) Determine any question of law arising in the arbitration;
(i1) Determine any question as to the Arbitrator's jurisdiction;

(iii) Determine any question of good faith, dishonesty or fraud arising
in the dispute;

(iv)Order any party to furnish further details of that party's case, in fact or in
law, or to produce any documents, goods, materials or other property
relevant to any fact or law at issue in the arbitration;

(v) Proceed in the arbitration notwithstanding the failure or refusal of any
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party to comply with these Rules or with the Arbitrator's orders or
directions, or to attend any meeting or hearing, but only after giving that
party written notice that the Arbitrator intends to do so;

(vi)Receive and take into account such written or oral evidence tendered by
the parties as the Arbitrator determines is relevant, whether or not strictly
admissible in law;

(vii) Make one or more interim awards, including without limitation,
interim awards to secure all or part of any amount in dispute in the
arbitration and injunctive relief;

(viii) Hold meetings and hearings, and make a decision (including a final
decision);

(ix)Order the parties to produce to the Arbitrator, and to each other for
inspection, and to supply copies of, any documents or classes of
documents in their possession or power which the Arbitrator determines to
be relevant; and

(x) Order the preservation, storage, sale or other disposal of any property or
thing under the control of any of the parties.

(c) In addition, the Arbitrator shall have such further jurisdiction and powers as may
be allowed by the Arbitration Act of Manitoba, as amended or substituted from
time to time.

(d)  Notwithstanding the parties' intention that the Arbitrator be able to act free of
Court proceedings as set forth herein, the parties consent to the decision of the

Arbitrator being entered in any Court having jurisdiction for the purposes of
enforcement.

Arbitration Costs

The Arbitrator's fees and all expenses and disbursements incurred by the Arbitrator in the
conduct of the arbitration shall be shared equally between the parties. Expenses and
disbursements, including without limitation, legal fees and expenses, travel costs and
photocopying incurred by a party for its own participation in the arbitration shall be for
the account of such party. The Arbitrator shall not be empowered to award costs to either
party.

Confidentiality
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All statements and evidence submitted for the arbitration, the decision of the Arbitrator,
the fact of the arbitration itself and all other aspects regarding the arbitration shall be kept
strictly confidential except as otherwise required by applicable law.

Doq#: 999833.RED
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Competition Tribunal @ritmmal de la Concurrence

Reference: Commissioner of Competition v. United Grain Growers Limited, 2002 Comp. Trib. 01
File no.: CT2002001

Registry document no.: 005

IN THE MATTER OF the Competition Act, R.S.C. 1985, c. C-34; as amended;

IN THE MATTER OF an application by the Commissioner of Competition under section 92 of
the Competition Act;

AND IN THE MATTER OF the acquisition by United Grain Growers Limited of Agricore
Cooperative Ltd., a company engaged in the grain handling business.

BETWEEN:

The Commissioner of Competition
(applicant)

and

United Grain Growers Limited
(respondent)

Decided on the basis of the record.
Member: McKeown J. (Chairman)
Date of order: 20020114

Order signed by: McKeown J.

INTERIM CONSENT ORDER



[1}  FURTHER to the application filed on January 2, 2002, by the Commissioner of
Competition (the “Commissioner”) pursuant to section 92 of the Competition Act, R.S.C. 1985,
c. C-34, as amended (the "Act") for an order directing the Divestiture of certain assets and
certain other remedies in respect of the merger between Agricore Cooperative Ltd. and United
Grain Growers Limited, the merged entities which have been carrying on business as "Agricore
United" as of November 1, 2001;

[2] AND FURTHER to the application of the Commissioner for an interim consent order
pursuant to sections 92 and 104 of the Act directing that certain assets encompassed by the
Merger be maintained and preserved pending the hearing and final determination of the
application pursuant to section 92 of the Act;

[31 AND UPON READING the notice of application filed January 2, 2002, the notice of
application for an interim consent order, the draft interim consent order, the applicant’s
memorandum of argument on interim order, the affidavit of David Ouellet dated

December 19, 2001, and the consent of the parties, filed herein;

[41 AND UPON DETERMINING that this is an appropriate case for the issuance of an
interim consent order pursuant to sections 92 and 104 of the Act;

[S] AND UPON CONSIDERING that the Commissioner and Agricore United have reached
an agreement which is reflected in this interim order;

[6] AND IT BEING UNDERSTOOD that nothing in this application shall be taken as an
admission now or in the future by Agricore United or the Commissioner of any facts,

submissions or legal arguments for any other purposes, including any further application under
sections 92, 104 or 106 of the Act;

THE TRIBUNAL ORDERS THAT:
Definitions
[71  For the purposes of this order, the following definitions shall apply:

(a) "Agricore" means Agricore Ltd., a corporation continued under the provisions of the
Canada Business Corporations Act (Canada);

(b)  "Agricore United" means, following the Closing Date, United Grain Growers Limited, a
corporation existing under the provisions of the United Grain Growers Act (Canada), a Special

Act of the Parliament of Canada, and affiliates thereof, and carrying on business as "Agricore
United";



(©) ' "Closing Date" means November 1, 2001;

(d)  “Commissioner" means the Commissioner of Competition appointed pursuant to
section 7 of the Act;

(e) "CWB" means the Canadian Wheat Board, an organization established under
The Canada Wheat Board Act (Canada);

® "Divest" means to implement a Divestiture;

(g) "Divestiture" means the sale, transfer, assignment, redemption or other disposition
(including, with the approval of the Commissioner, an asset swap arrangement) necessary to
ensure that Agricore United does not retain, directly or indirectly, except as permitted upon the
consent of the Commissioner, any right, title, control, interest, liability or obligation in respect of
any of the assets to be Divested inconsistent with the intent of this order, other than obligations
in respect of any representations, warranties and covenants included in any agreement between
Agricore United and the Purchaser(s) of the Port Terminal as permitted by this order;

(h)  “Full Capacity Operation” means a circumstance where terminal authorizations issued by
the relevant terminal, which permit a Person to deliver grain to that terminal, equal available
capacity at that terminal;

@ "Independent Grain Companies" means those grain handling companies with no
ownership interest in a port terminal in Vancouver and with no affiliation with an owner of a port
terminal in Vancouver. For the purpose of this order, a grain handling company is affiliated with
a port terminal owner if it has a 20% or more direct or indirect shareholding or ownership
interest in the port terminal owner, or if a port terminal owner, other than Agricore United, has a
20% or more direct or indirect shareholding or ownership interest in the grain handling company;

G "Merger" means the merger of the port terminal grain handling operations of Agricore
and UGG in the Port of Vancouver pursuant to the acquisition of Agricore by UGG pursuant to
the Merger Agreement dated as of July 30, 2001;

(k)  "Pacific Terminal" means the Pacific Elevators Limited port terminal facility, more
particularly described in Schedule "A";

4y "Person" means any natural person, corporation, association, firm, partnership or other
business or legal entity;

(m)  "Port Terminal Divestiture Option" has the meaning set out in Schedule "A";

(n) "Port Terminals" means, subject to Schedule "A", the UGG Terminal and the Pacific
Terminal;



(o) "Purchaser" means the Person(s) or entity(ies) who purchase(s) a Port Terminal;

(p) "UGG Terminal" means the UGG port terminal located at 1155 Stewart Street,
Vancouver, BC V6A 4H4; and

(@  "UGG" means, prior to the Closing Date, United Grain Growers Limited, a corporation
existing under the provisions of the United Grain Growers Act (Canada), a Special Act of the
Parliament of Canada.

Application
[8] The provisions of this order shall apply to:
(a) Agricore United;

(b)  each division, subsidiary or other Person controlled by Agricore United and each officer,
director, employee, agent or other Person acting for or on behalf of Agricore United with respect
to any matter referred to in this order; and

(¢c)  the successors and assigns of Agricore United and all other Persons acting in concert or

participating with them with respect to any matter referred to in this order who shall have
received actual notice of this order.

Maintenance of the Port Terminals

[9]  During the term of this order, Agricore United shall take such steps as are necessary to
maintain the competitive viability of both the UGG Terminal and the Pacific Terminal and shall
not dispose of any material assets of the UGG Terminal or the Pacific Terminal.

[10] Without limiting the generality of the foregoing, during the term of this order, Agricore
United shall provide such sales, managerial, administrative, operational and financial support as
is necessary in the ordinary course of business to promote the continued effective operation of
the UGG Terminal and the Pacific Terminal in accordance with standards similar to those
existing prior to the Closing Date. '

[11] Except as set out in paragraphs 13 to 16 below, during the term of this order, Agricore
United shall not, without prior approval from the Commissioner (such approval not to be
unreasonably withheld), enter into or withdraw from any material contracts or arrangements
relating to the UGG Terminal or the Pacific Terminal, make any material changes to such
operations, or terminate any current employment, salary or benefit agreements for any
management personnel employed in relation to either the UGG Terminal or the Pacific Terminal.

[12] During the term of this order, Agricore United shall honour all existing contracts for the
handling of grain for Independent Grain Companies. In addition, Agricore United shall offer to
handle for Independent Grain Companies in the aggregate a minimum of 125,000 tonnes of grain



per month (1.5 million tonnes per year), by way of contracts, through either the UGG Terminal
or the Pacific Terminal or through terminal arrangements entered into by Agricore United with
other terminals. Where Agricore United enters into a terminal arrangement for the handling of
an Independent Grain Company's grain with a third party, there shall be no additional cost to the
Independent Grain Company as a result of the use of such third party's facility beyond that
contemplated in paragraph 14 below.

[13] During the term of this order, new contracts for the handling of Independent Grain
Companies' grain shall be based on reasonable commercial terms consistent with past practice,
and shall include: (1) a contract term that ends on a date certain, provided that the Independent
Grain Company shall have an option to terminate the contract upon either (i) a trustee being
appointed pursuant to an order of the Tribunal to divest one of the Port Terminal Divestiture
Options, or (ii) a Divestiture of one of the Port Terminal Divestiture Options, (2) a commitment
by the Independent Grain Company that Agricore United will handle all of its Vancouver volume
for the duration of the contract, and (3) renegotiation or arbitration in the event of major
regulatory change. Agricore United may terminate such an agreement if the Independent Grain
Company does not ship all of its Vancouver volume during the term of the contract through
Agricore United.

[14] During the term of this order, prices for the handling of Independent Grain Companies’
grain under any new contract shall be based on Agricore United's tariffs as filed with the
Canadian Grain Commission under the Canada Grain Act (Canada) and Agricore United shall
pay a diversion premium of at least $2 per tonne. Diversion premiums negotiated between
Agricore United and an Independent Grain Company shall remain confidential. Any non-CWB
tariff increase or any diversion premium decrease (CWB or non-CWB grain) from these initial
levels must be commercially reasonable.

[15] In the event that bottlenecks, bountiful crop production or other causes create a situation
of Full Capacity Operation at a port terminal facility designated to handle Independent Grain
Companies' grain in respect of a given period (the "Relevant Period"), a terminal authorization

for any given Independent Grain Company's grain will be issued in an amount equal to
(A~B)x C

where:

A = the relevant Independent Grain Company's shipment of grain through the Port of Vancouver
for the last three completed months before the Relevant Period;

B = the total shipments of grain through the Port of Vancouver for the last three completed
months before the Relevant Period; and

C = the available capacity at the designated port terminal facility for the Relevant Period.
In the event that an Independent Grain Company's terminal authorizations are reduced pursuant

to this provision, all shippers to that terminal will have their terminal authorizations reduced on
the same basis.



[16] During the term of this order, any disputes as to compliance with the commitments in
paragraphs 13 to 16 as to price, tariffs, diversion premiums or other terms shall be settled by way
of an arbitration procedure as outlined in Schedule "B" that is consistent with existing
commercial practice and with terms of reference that have regard to market conditions and
structure, capacity utilization, costs of operation, reasonable rate of return on investment and
regulatory framework. During any arbitration procedure, Agricore United shall continue to
provide port terminal services to the Independent Grain Company that initiated the arbitration.

[17] Notwithstanding any other provision of this order, Agricore United shall have no
obligation to deal with an Independent Grain Company that defaults in payment or breaches
other material terms of its contract with Agricore United.

[18] Agricore United shall provide a copy of this order to the Manager of Vancouver
Operations and Agricore United shall direct such manager and any servants or agents of the
parties operating and managing the UGG Terminal and the Pacific Terminal to do so in
accordance with the terms of this order.

[19] During the term of this order, Agricore United may, with the approval of the
Commissioner, implement one of the Port Terminal Divestiture Options.

Compliance Inspection

[20] For the purpose of determining or securing compliance with this order, subject to any
valid claim to a legally recognized privilege, and upon written request, Agricore United shall
permit any duly authorized representative of the Commissioner:

(a)  upon a minimum of 2 business days notice to Agricore United, access during office hours
of Agricore United to inspect and copy all relevant books, ledgers, accounts, correspondence,
memoranda, and other records and documents in the possession or under the control of Agricore
United relating to compliance with this order; and

(b)  upon a minimum of 5 business days notice to Agricore United, and without restraint or
interference from Agricore United, to interview relevant directors, officers or employees of
Agricore United on matters in the possession or under the control of Agricore United relating to
compliance with this order. Such directors, officers or employees may have counsel present at
those interviews.

Notices
[21] Notices, reports or other communications required or permitted pursuant to this order

shall be in writing and shall be considered to be given if dispatched by confirmed personal
delivery or facsimile transmission to the address or facsimile number below:



(a) If to the Commissioner:

The Commissioner of Competition
Competition Bureau

Industry Canada

Place du Portage

Phase 1, 50 Victoria Street

Hull, Quebec

K1A 0C9

Attention: John L. Syme
Arsalaan Hyder
Fax: (819) 953-9267

(b)  Ifto the respondent:

Agricore United

201 Portage Avenue
TD Centre
Winnipeg, Manitoba
R3C 3A7

Attention: Christopher Martin
Fax: (204) 944-2299

With a copy to:

Davies Ward Phillips & Vineberg LLP
Suite 4400

1 First Canadian Place

Toronto, Ontario

MS5X 1B1

Attention: Kent Thomson
John Bodrug

Fax: (416) 863-0871

General

[22] If the Commissioner's approval is sought pursuant to this order and such approval is not
granted, or if a decision of the Commissioner is unreasonably delayed or withheld, Agricore
United may apply to the Competition Tribunal for approval.



[23] Inthe event of a dispute as to the interpretation or application of this order, or breach of
this order by Agricore United, the Commissioner or Agricore United shall be at liberty to apply
to the Competition Tribunal for a further order.

Term of Interim Consent Order

[24] This order shall remain in effect until a further order of the Competition Tribunal or
completion of a Port Terminal Divestiture Option, whichever occurs first.

DATED at Toronto, this 14" day of January, 2002.
SIGNED on behalf of the Tribunal by the presiding judicial member.

(s) W.P. McKeown



SCHEDULE "A"

Port Terminal Divestiture Option: means, at Agricore United's option, the
Divestiture of one of the following:

Opticn 1: all of Agricore United's shares in Pacific Elevators Limited ("PEL") and Western
Pool Terminals Ltd. ("WPTL") and its interest in the Loan Agreement between PEL,
WPTL and Alberta Wheat Pool dated January 11, 1996 (the "Pacific Terminal"); or

Option 2: the UGG Terminal.

Once a Divestiture is implemented, the remaining Port Terminal ceases to be a "Port Terminal” for
the purposes of this order.



SCHEDULE "B"

ARBITRATION PROCED S

Initiati f Arbitrati r in

(a) If any party to a port terminal handling agreement (the "Agreement") wishes to
have any matter under this Agreement arbitrated in accordance with the provisions of the
Agreement, it shall give notice to the other party hereto specifying particulars of the
matter or matters in dispute and proposing the name of the person it wishes to be the
single arbitrator. Within 15 days after receipt of such notice, the other party to the
Agreement shall give notice to the first party advising whether such party accepts the
arbitrator proposed by the first party. If such notice is not given within such 15 day
period, the other party shall be deemed to have accepted the arbitrator proposed by the
first party. Failing agreement of the parties on a single arbitrator within such 15 day
period, either party may apply to a judge of the Manitoba Queen's Bench for the
appointment of a single arbitrator. The arbitrator, whether agreed on by the parties or
appointed by the Court (the "Arbitrator"), shall have the qualifications set out in
paragraph (b).

(b)  The Arbitrator shall be at arm's length from all parties and as to the five year
period prior to the Arbitration, shall not be a member of any accounting or legal firm or
firms who advise or who have advised any of the parties, nor shall the Arbitrator be an
individual who has been retained by any of the parties.

Submission of Written Statements

()  Within 15 business days of the appointment of the Arbitrator, the party initiating
the Arbitration (the “Claimant") shall send to the other party (the "Respondent™) a
Statement of Claim setting out in sufficient detail the facts and any contentions of
law on which it relies, and the relief that it claims.

(b) Within 15 business days of the receipt of the Statement of Claim, the Respondent
shall send to the Claimant a Statement of Defence stating in sufficient detail
which of the facts and contentions of law in the Statement of Claim it admits or
denies on what grounds and on what other facts and contentions of law the
Respondent relies.

(c) Within 10 business days of receipt of the Statement of Defence, the Claimant may
send the Respondent a Statement of Reply.
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All Statements of Claim, Defence and Reply shall be accompanied by copies of
all essential documents on which the party concerned relies and which have not

previously been submitted by any party, and (where practicable) by any relevant
samples.

After submission of all the Statements, the Arbitrator will give directions for
further conduct of the arbitration, which shall include meetings and hearings'
conducted in conformity with the Rules set forth below.

Meetings and Hearings

(2)

(b)
©

(d)

()

Meetings and hearings of the Arbitrator shall take place in the City of Winnipeg,
Manitoba or in such other place as the Claimant and the Respondent shall agree
upon in writing and such meetings and hearings shall be conducted in the English
language unless otherwise agreed by such parties and the Arbitrator. Subject to
the foregoing, the Arbitrator may fix the date, time and place of meetings and
hearings in the arbitration, and will give all the parties adequate notice of these
provided the Arbitration shall commence within 30 days after the exchange of the
Statements. Subject to any adjournments, which the Arbitrator allows, the final
hearing will be continued on successive working days until it is concluded.

All meetings and hearings will be in private unless the parties otherwise agree.

Any party may attend any meetings and hearings personally and/or be represented
at any meetings or hearings by legal counsel or other representative.

Each party may examine, cross-examine and re-examine, as the Arbitrator shall
deem appropriate, all witnesses at the arbitration.

The Arbitrator may appoint one or more experts to report to him or her on specific
issues to be determined by the Arbitrator. The expert shall be at arm's length from
all parties and as to the five year period prior to the Arbitration shall not be a
member of any accounting or legal firm or firms who advise or who have advised
any of the parties, nor shall the expert be an individual who has been retained by
any of the parties. The Arbitrator may require a party to give such expert(s) any
relevant information, or to provide access to any relevant documents, goods,
materials or other property for the expert's inspection. If a party so requests or if
the Arbitrator considers it necessary, such expert(s) shall, after delivery of his or
her written or oral report, participate in a hearing where the parties have the

opportunity to put questions to him or her and to present expert witnesses in order
to testify on the points in issue.



The Decision

(@

(b)

(©)

(@)

(b

The Arbitrator will make a decision in writing and, unless both the parties

otherwise agree, will set out reasons for his or her conclusions and findings in the
decision.

The Arbitrator will send the decision to the parties as soon as practicable after the
conclusion of the final hearing, but in any event no later than 60 days thereafter,
unless that time period is extended for a fixed period by the Arbitrator on written

notice to each party because of illness or other cause beyond the Arbitrator's
control.

The decision shall be final and binding on the parties and shall not be subject to
any appeal or review procedure provided that the Arbitrator has followed these
Rules provided herein in good faith and has proceeded in accordance with the
principles of natural justice.

Jurisdiction and Powers of the Arbitrator

By submitting to arbitration under these Rules, the parties shall be taken to have
conferred on the Arbitrator the jurisdiction and powers set out in clause 5(b)
below, each of which is to be exercised at the Arbitrator's discretion subject only
to these Rules and the relevant law with the object of ensuring the just,
expeditious, economical and final determination of the dispute referred to
arbitration.

The Arbitrator shall have jurisdiction to:

@) Determine any question of law arising in the arbitration;
(i1) Determine any question as to the Arbitrator's jurisdiction;

(iii)  Determine any question of good faith, dishonesty or fraud arising in
the dispute;

(iv)  Order any party to furnish further details of that party's case, in fact or
in law, or to produce any documents, goods, materials or other property
relevant to any fact or law at issue in the arbitration;

W) Proceed in the arbitration notwithstanding the failure or refusal of any
party to comply with these Rules or with the Arbitrator's orders or
directions, or to attend any meeting or hearing, but only after giving
that party written notice that the Arbitrator intends to do so;
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(vi) Receive and take into account such written or oral evidence tendered
by the parties as the Arbitrator determines is relevant, whether or not
strictly admissible in law;

(vii) Make one or more interim awards, including without limitation,
interim awards to secure all or part of any amount in dispute in the
arbitration and injunctive relief;

(viii) Hold meetings and hearings, and make a decision (including a final
decision);

(ix)  Order the parties to produce to the Arbitrator, and to each other for
inspection, and to supply copies of, any documents or classes of
documents in their possession or power which the Arbitrator
determines to be relevant; and

x) Order the preservation, storage, sale or other disposal of any property
or thing under the control of any of the parties.

(¢)  Inaddition, the Arbitrator shall have such further jurisdiction and powers as may
be allowed by the Arbitration Act of Manitoba, as amended or substituted from
time to time.

(d)  Notwithstanding the parties' intention that the Arbitrator be able to act free of
Court proceedings as set forth herein, the parties consent to the decision of the

Arbitrator being entered in any Court having jurisdiction for the purposes of
enforcement.

Arbitration Costs

The Arbitrator's fees and all expenses and disbursements incurred by the Arbitrator in the
conduct of the arbitration shall be shared equally between the parties. Expenses and
disbursements, including without limitation, legal fees and expenses, travel costs and
photocopying incurred by a party for its own participation in the arbitration shall be for
the account of such party. The Arbitrator shall not be empowered to award costs to either
party.

Confidentiality

All statements and evidence submitted for the arbitration, the decision of the Arbitrator,
the fact of the arbitration itself and all other aspects regarding the arbitration shall be kept
strictly confidential except as otherwise required by applicable law.



COUNSEL
For the applicant:
The Commissioner of Competition

John L. Syme
Arsalaan Hyder

For the respondent:
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Kent Thomson
John Bodrug
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Comyetition Tribunal Tritmnal de la Conorrence

Reference: The Commissioner of Competition v. United Grain Growers Limited, 2002 Comp. Trib. 33
File no.: CT2002001

Registry document no.: 0074
IN THE MATTER of the Competition Act, R.S.C. 1985, c. C-34;

AND IN THE MATTER of an application by the Commissioner of Competition under section 92
of the Competition Act;

AND IN THE MATTER of the acquisition by United Grain Growers Limited of Agricore
Cooperative Ltd., a company engaged in the grain handling business.

BETWEEN:

The Commissioner of Competition
(applicant)

and

United Grain Growers Limited
(respondent)

and

The Canadian Wheat Board
(intervenor)

Date of hearing: 20020910

Members: Dawson J. (presiding), L. Schwartz, A. Reny
Date of findings and determinations: 20020912
Findings and determinations signed by: Dawson J.

FINDINGS AND DETERMINATIONS OF THE COMPETITION TRIBUNAL
PURSUANT TO SECTION 92 OF THE COMPETITION ACT



[1] FURTHER to the application filed on January 2, 2002, by the Commissioner of
Competition (the “Commissioner”) pursuant to section 92 of the Competition Act, R.S.C. 1985,
c. C-34, as amended (the “Act”), for an order directing the divestiture of certain assets and
certain other remedies in respect of the Respondent’s acquisition of Agricore Cooperative Ltd. on
November 1, 2001 (the “Acquisition™), the merged entities having carried on business as
“Agricore United” as of November 1, 2001;

2] AND FURTHER to the Joint Submission by the Respondent and the Commissioner
requesting certain findings and determinations pursuant to section 92 of the Act and subsections
8(1) and 8(2) of the Competition Tribunal Act, R.S.C. 1985, c. 19 (2™ Supp.), as amended (the
“Competition Tribunal Act”);

[3] AND UPON READING the notice of application filed January 2, 2002 (the “Notice of
Application”); the Statement of Grounds and Material Facts dated December 19, 2001 (the
“SGMF”); the affidavit of David Ouellet sworn December 19, 2001; the response filed
February 6, 2002 (the “Response™); the reply filed February 25, 2002 (the “Reply”); the Joint
Submission and Request for Findings and Determinations, dated September 6, 2002; the draft
Findings and Determinations; the Respondent’s Memorandum of Argument; the affidavit of
Debra Bilous, sworn August 13, 2002; the Commissioner’s Memorandum of Argument; the
affidavit of Dr. William W. Wilson, sworn September 10, 2002; the affidavit of David Ouellet,
sworn September 6, 2002, and the Parties’ Position on the SGMF; '

[41 AND UPON CONVENING the hearing of this matter in respect of the findings and
determinations set out below and hearing the expert testimony of Dr. William W. Wilson and the
evidence of David Ouellet, a senior competition law officer at the Competition Bureau who was
involved with the investigation of the case, and adjourning the balance of the hearing to a later
date;

[S] AND UPON DETERMINING THAT this is an appropriate case for the Tribunal to make
findings and determinations at the outset of the hearing pursuant to section 92 of the Act and
subsections 8(1) and 8(2) of the Competition Tribunal Act;

(6] AND UPON CONSIDERING the Confidential Agreement reached between the
Commissioner and the Respondent on October 31, 2001;

[71 AND BEING SATISFIED that based on the evidentiary record before the Tribunal as of
September 10, 2002, the Tribunal should make the findings below;

[8] AND FOR THE REASONS that will be delivered in writing after the completion of the
balance of the hearing scheduled to take place in Vancouver, on October 21, 2002;

Definitions

9] For the purposes of these Findings and Determinations, the following definitions apply:



@ “PEL Interest” means the Respondent’s interest in Pacific Elevators Limited (“PEL”) and
Western Pool Terminals Ltd. (“WPTL”) and its interest in the loan agreement between PEL,
WPTL and Alberta Wheat Pool dated January 11, 1996;

(b)  “Pacific 1 Terminal” means that part of the Pacific Elevators complex known as the
Pacific 1 Terminal and more particularly described in the Response;

(©) “SGMF” means the Statement of Grounds and Material Facts filed with the Notice of
Application;

(d)  “SLC” means the substantial lessening of competition as alleged by the Commissioner in
the SGMF; and

(e) “UGG Terminal” means the grain terminal in Vancouver, British Columbia, owned by
the Respondent prior to the Acquisition;

[10] The Tribunal hereby finds and determines that:

(@)  the Acquisition causes an SLC as alleged by the Commissioner and, for the purposes of
this proceeding, not contested by the Respondent, without the need for further evidence to
establish an SLC or elements of an SLC;

(b) the divestiture by the Respondent of either the UGG Terminal or the PEL Interest, as
requested by the Commissioner in the Notice of Application, is sufficient to address the SLC;

(c) the divestiture by the Respondent of the Pacific 1 Terminal, either alone or in
combination with a portion of the Annex component of the Pacific Elevators complex (the
“Annex”), would also be sufficient to address the SLC if*

(i) the divestiture is to an entity that does not have any direct or indirect interest in a
Vancouver port grain terminal (other than Neptune or Vancouver Wharves);

@ii)  the acquiring entity is independent of Agricore United;

(iii)  the divestiture would result in the acquirer being able to operate on a stand alone basis
independent of the other port grain terminal operators similar to, for example, the stand alone
basis on which the UGG Terminal operates today; and '

(iv) the divestiture would enable the acquirer to handle at least 2.2 million tonnes of any

combination of grain, oil seeds and specialty crops per annum in the Port of Vancouver on a
commercially competitive basis; and

(d) the Tribunal leaves to determination at a later date the issue of whether ﬂ1e Pacific 1
Terminal, either alone or in combination with a portion of the Annex, meets the four part test set
out immediately above (the “Four Part Test”).



[11]  The Tribunal further confirms that the parties’ joint submission and request for findings
and determinations, and the findings and determinations made herein, do not limit the scope of
the evidence which the parties are permitted to lead in respect of the issue of whether the Pacific

1 Terminal meets the Four Part Test.
DATED at Ottawa, this 12 day of September, 2002.

SIGNED on behalf of the Tribunal by the presiding judicial member.

(s) Eleanor R. Dawson



APPEARANCES:
For the applicant:
The Commissioner of Competition
John Campion
John L. Syme
Melanie L. Aitken
For the respondent:
United Grain Growers Limited
Kent Thomson
Sandra A. Forbes
John D. Bodrug
For the intervenor:

The Canadian Wheat Board

Randal T. Hughes
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QT-2002-001
THE COMPETITION TRIBUNAL
™ TG MATTER OF the Competition Act, RS C. 1985, c. C-34, as amended;

ANT U THE MATTER OF the acquisition by the Commissioner of Competition under
section 92 of the Competition Act;

AND IN THE MATTER OF the acquisition by United Grain Growers Limited of Agricore
Cooperative Ltd., 2 company engaged in the grain handling business.

BETWEEN:

£

w

COMMISSIONER OF COMPETITION

C,T 7 0 Oz \00\ . - Applicant
FEV 19 2002 O - AND -

i

i

—— T . '
CiTAw A, ONE. rﬁ 9 lﬂum GRAIN GROWERS LIMITED'

Respondent

REQUEST FOR LEAVE TO INTERVENE
ON BEHALF OF THE CANADIAN WHEAT BOARD

The Canadian Wheat Board ("the CWB") requests leave of the Competition Tribunal pursuant to
Section 9(3) of the Compefition Tribunal Act, R.S.C. 1985, c. 19, as amended, to intervenc in
these proceedings. In support of this request, the CWB intends to rely up on the Affidavit of
Adrian C. Measner sworn February 19, 2002.

1. Name and Adiifess- of the Proposed Intervenor:

The Canadian Wheat Board
423 Main Street

P.0. Box 816

Station Main

Winnineg, Manitoha

R3C 2PS
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Attention: James E. McLandress, General Counsel

Tclephone:  (204) 984-2413
Fax: 1204) 083-5600

- Address for Service:

Fraser Milner Casgrain LiP
P.0. Box 100

1 First Canadian Place

Toronto, Ontario

M5M 1E8

Attention:  Randal T. Hughes

Phone: (416) 863-4446
Fax: (416) 863-4592
E-mail:randy hughes@fmc-law.com

2. The matters in issue that affect CWB and the competitive consequences arising from
such matters:

(a) The CWB is a farmer controlled marketing organization. It is a corpomtiori
incorporated pursuant to the provisions of the Canadian Wheat Board Act, R.S., c. C-12 (the

~ "CWB Act®). The statutory object of the corporation is to market grain grown in Westemn Canada

in an orderly manner in interprovincial and export trade. Its mission is to market quality
products and services in order to maximize returns to Western Canadian grain producers. The
CWB Act and the regulations passed under it give thee CWB exclusive jurisdiction over the
purchase and sale of wheat, durum and barley grown in Western Canada and intended for export
or domestic human consumption ("CWB grains"),

(b)  All of the money received by the CWB for the sale of CWB grains i3 pooled into
one of four accounts (wheat, durum, barley and designated (i.e. malt) badcy) and, after deducting
the CWB's operating costs, all of the sales revenue earned by the CWB is returned to producers.
Any increase in the operating costs of the CWB. results in a reduction in the return to producers
&r CWB grzing that the CWR markets on <heir behalf.

(c) The CWB does not own any grain handling facilities in Canada, including any at
the Port of Vancouver, and it thereforc relies on grain handling services and the facilities
provided by both integrated and non-integrated companies, including United Grain Growers
Limited ("UGG") and Agricore Cooperative Ltd. ("Agricore").

(d)  The port terminal grain handling services in the Port of Vancouver are essential to
the CWB's operatlons In the Crop Years 1999-2000 and 2000-2001, an average of 8.9 million
tonnes of CWB grains passed through these facilities, accounting for approxxmately 47.5% per

F-023
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cent of CWB grains exported. The Vancouver facilitics in which the merged entity Agricore
United will have a complete or partial interest (Pacific Terminals, UGG Terminal and Cascadia.

Terminal) collectively ‘handled an average of 62.5% of all CWB grain unloads in Vancouverin
both of those years.

(¢) The Commissioner and the Respondent have agreed for the purposes of this
Application that the acquisition by UGG of Agncorc is likely to prevent or lessen competition
substantially in the market for port terminal grain handling services in the Port of Vancouver

()  The CWB is concerned that any further consolidation of the terminal capacity at
‘the Port of Vancouver will further enhance the considerable market power which now exists in
that market, adversely impacting access to facilities, prices, levels and quality of service both at
the Port of Vancouver and upstream at the primary grain elevator lcvcl.

(®  The CWB is concemed that the alternative partial divestiture proposed by UGG in
+his Apphcanon will not adequately remedy the substantial lessening or prevention of
competition arising from the acquisition. _

(b) The CWB has a unique perspective on the potential competitive cffects of the
acquisition and the extent to which the partial divestiture proposed by UGG would provide an
adequate remedy because it i3 the direct representative of Western Canadian producers of wheat
‘and barley and is 2 major user of terminal facilitics at the Port of Vancouver.

3. The party whose position CWH intends to support:

Based on the materials filed to date with the Competition Tribunal, the CWB intends to
gcncra 1y suppoit the posiiion of e Appiicani.

4, The Official Language to be used:
English
‘5. Atthis time, CWB proposes to participate in the proceedings on the following basis:

(a) the review of any dxscovery transcripts.and access to any discovery documents of
- ths pacties *o *he Application (but not direct participation in the discovery process);

(b)  the calling of viva vace evidence and the cross-examination of witnesses at the
hearing of the Application (to the extent not repetitive of the examination and cross-examination
- of'the parties to the Application); and

(€)  the submission of legal argument at the hearing of the Apphcatlon and at any pre-
hearing motions and at prehearing conferences.
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DATED at Toronto, Ontario this 19™ day of February, 2002

Fraser Milner Casgrain LLP

P.0. Box 100

1 First Canadian Place

Toronto, Ontario

MS5SM 1E8

Attention:  Randal T. Hughes
Susan E. Paul

Telephone:  (416) 863-4446

Fax: (416) 863-4592
Barry Zalmanowitz

Telephone:  (780) 423-7344

Fax: (780) 423-7276

Solicitors for the Canadian Wheat
Board ’

1401593_1.DOC
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, <OT-2002-001
THE COMPETITION TRIBUNAL

IN THE MATTER OF the Competition Act, R.8.C, 1985, c. C-34, as amended;

AND IN THE MATTER OF the acquisition by the Comomissioner of Competition under
yection $2 of the Compeiition Act;

AND IN THE MATTER OF the acquisition by United Grain Growers Limited of Agricore
Cooperative Ltd., a company engaged in the grain handling business.

BETWEEN:

COMMISSIONER OF COMPETITION

8 oiE P Applicant
CT’lDDI OD/\ -AND-
rev 19 2002 ¢ L

[ SR B :»E:.'

 iaviA OMHT Hiqfﬁl [INITED GRAIN GROWERS LIMITED

Respondent
AFFIDAVIT OF
ADRIAN C. MEASNER
. I amh the Bxecutive Vice-President of Marketing for the Canadian Wheat Board

("the CWB") and as such have knowledge of the matters hereinafter deposed to, except where
sta*nd.a"s::‘:ufcmummdbclwf,mwhchme 1believe them to bo true.

Received Time Fep. 9. 1:33PM
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The Canadian Wheat Board

2. The CWB is a producer-controlled marketing organization. A 15-member Board
of Directors governs the CWB Prodncm_ from across Western Canada slect ten of the Directors
and the Government of Canada appoints the remaining five (including the President and Clef
Executive Officer). The Board of Directors is responsible for the overall governance of the
cotperation snd ifs strategic direction.

3. -The CWB is a corporation incorporated pursuant to the provisions of the
Canadian Whear Board Act, R.S., c. C-12 (the "CWB Acs"). The statutory object of the
corporation is to market grain grown in Westemn Canada in an orderly manner in interprovincial
-and export trade, Its mission is to market quality products and services in order to maximize
returns to Western Canadian grain producess.

4 The CWB Act and the regulations passed under it give the CWB exclusive
jurisdiction over the purchase and sale of wheat, durum and barley grown in Western Canada and
intended for export or domestic human consumption ("CWB grains™).

. Producers deliver their CWB grains over the course of the crop year to prizary
elevator companies that act as handling agents for the CWB. The CWB's agents issue an
"initial” payment on behalf of the CWB for the grain that each producer delivers. This payment -
reflects the CWB's initial price for the particular grain in question delivered instore Vancouver or
St. Lawrence, less deductions made by the elevator agent for iransportation related charges and
handling charges (e.g., cleaning, primary elevation, weighing and inspaction, etc.). The initial
payment represents & substantial portion of the total payment that producers will receive for their

 grein. The balance is distributed through "adjustment” and “interim® payments as sales are made
with a "final” peyment being made generally within five or six months of the end of the crop
year. The Canadian crop yoar runs from August 1% to July 31%. All payments are based on the
perticalar tonmage, class, grade, and protein of the grain that the producer delivers.

Received Time Feb.19. 1:337M
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é, ALl of the money received from the sele of all CWB grain is pooled info one of
four "pool accounts” (wheat, durum, barley, and designated or malt barley). After deducting the
CWB's operating costs, all of the sales revenue eamed by the CWB is retucned to producers.
This results in roughly 96 to 98 per cent or more of all sales proceeds being returmed to
producers. The amount that each producer ultimstely receives for its CWB grain is the pooled
pnce thet the CWB is able to obtain during the year on sales of the particular class, grade and
grotein of the grain that the producer delivered, net of operating cxpenscs. Any increase in the
operating costs of the CWB results in a reduction in the return to producers of CWB grains.

Gren Companjes in Canada

7. Grain companies in Canada may be categorized as "integrated” cozﬁpanics which
heve both port end country facilities and "non-integrated” companies which bave only country
facilities. At the Port of Vancouver there are four integrated companies: Agricore United,
Saskatchewen Wheat Pool ("SWP"), James Richandson Inteasional (*JRI") end Cergill Canada
Ltd. ("Cargill"). It is my understanding that the ownership interests of these companies in
terminal facilities located in Vancouver are as follows: Agticore United has the United Grain
Growers Limited ("UGG") teyminal and a partial intoresting both Cascadia Terminal (50%) and
Zacific Elevators (70%). SWP has its own facility and a partial interest in Pacific Terminals
(30%). JRI has its own facility and Cargill has a 50% interest in Cascadia Terminal. There are a
few reasonably large non-integrated compamies such as Louis Dreyfus Canada Ltd, N. M,
Paterson & Sons. Limited, Parrish & Heimbecker Limited and Conagra Grain Canada.- Finally,
there arc a number of small non-integrated companies, most of which own 2 single grein
bandling facility in the conntry. Many of these single point elevator compenies are represented
by the Inland Terminels Association of Canada. Non-integrated grain companies depend on the
four jptearated orain eompanies for access to port tenminal facilities. |

8. The CWB conducts busioess with both infegrated and momintegrated grain
companies. ' '

Received Tims Feb.18. 1:33PM
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9. Integrated companies can determine the economic visbility of non-integrated
companies through their ownership of terminal elevetors. The ability of a non-intograted.
cotapany to compets for the farmers’ grain in Western Canada often de,pends on: (8) the level of
diversion payments paid out o non-integrated grain companies in return for the processing of
tneir originations at port, and (b) the grapting of terminal authorization to urload nop-integrated

-compenies” oars &t port.  Ownership of the port terminal facilities can therefore affect
competitiveness throughout the grain industry.

. Grain Terminal Facllities et the Port of Vancouver

10. The port terminal grain handling services in the Port of Vancouver are essential to
9 CWB's opeorations. In each of the crop years 1999-2000 and 2000-2001, an average of 8.9
million tonnes of CWB grains passed through these facilities, accounting for approximately

" 47.5% per cent of CWB grains exported. The Vencouver facilities in which the merged entity

Agricore United will have a complete or pardal interest (Pacific Terminals, UGG Terminal and
Cascadia Terrninal) collectively handled an average of 62.5% of all CWB grain unloads in
Vancouver in both of those years.

11, There is limited ability to shift tounage of CWB grain between the Port of
Vancouver and other Canadian or U.S. ports in an attempt to enhance terminal competition at
Vancouver, West Coast ports yield the greatest returns for Western producers of CWB grain and

" theuse of alternative facilitics results in reduced returns for those producers.

12, The CWB's 10-year forecast of Canadian grain and oilseeds exports shows an

~ gverall increase to almost 27 MT by 2008-2009 and e portion of this increase in trade is

projected to come from markets which have traditionally been served through West Coast ports,

 including Vancouver. Accordingly, the Port of Vancouver is expected to remain an important

export corridor for the sale of CWB grains.

- Received Tine Feb.id.  1:43PM
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The Ant-Competitive Effect on the Canadian Wheat Board of a Partial Divestiture of the
Pacific Complex

13. As 1 understand it, the Commissioner and the Respondent have agreed for the

purposes of this Application that the acquisition by UGG of Agricore Cooperative Lid. is likely
to prevent or Jessen competition substantially in the market for port terminal grain handling
services in the Port of Vancouver. The CWB is concerned that any further consolidation of the

terminal capacity at the Port of Vancouver will further enhance the market power which now
exists in that market, adversely impacting access to facilities, prices, and quality of service both
it the Port of Vancouver, and upstream at the country or primary grain elevator lovel,

4. I believe that existing market power af the Port of Vancouver already manifests.
itself in the terminals' posted tariffs, which have been rising continuously for the past several
years. These tariffs are a significant cost to the CWB and its producers. For example, FOB
charges alone are in the range of $8 to $10 per tonne and ¢very tonne of CWB grain that passes
through 2 terminal in Vancouver is subject to an FOB charge. This is in addition to terminal
tariffs for variouns services and programs that the CWB requests and in addition to terminal tariffs
for weighing and inspection and cleaning that producers pay when they deliver their CWB grain
to the elevators in the country. Any increase in terminal tariffs of any kind will ultimately
impact the return to producers either diiactly, when they deliver their grain in the country, or
indirectly, farough lower pool distributions resulting from increased operating costs for the
CWB. T

1s. Market power at the Port of Vancouver also manifests itself in the unwillingness
of the integrated companies to enter individual terminal agreements with the CWB. To date, the
CWB has individual torminal agreements with only two terminals, Hudson Bay Terminals
(Omnitrax) in the Port of Churchill and Mission Terminsls in the Port of Thundor Bay.
Significantly, both facilities are owned by independent pperators that do not own country
facilities. In the fell of 2000, the CWB proposed the implementation of. individual terminal
agreements with the integrated compames in the Port of Vancouver to specify a gumnteed Jevel
of terminal space and number of CWB unloads for a negotiated rate. The CWB's willingness to
enter into such agresments has been repeated on e munber of occasions since and the owners of

Raceived Time Feb.19. ':33PW
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_ theso facilities have clearly acknowledged the CWB's degire to enter such agroements. To date,

) however, the terminals have resisted entering into negotiations individually and the CWB has
had to deal with the terminals as a group in order to reach an arrangement assuring the CWB
access to port terminal grain facilities at Vancouver. '

16. The CWB is particularly concerned that the altemative partial divestitare
proposed by UGG in this Application will not adequately remedy the subastantial Jessening or
prevention of competition arising from the acquisition and that it could have a substantial effect
on competition including increases in prices for utilizing terminal facilities, reduced access 1o
terminal facilities for non-integrated grain companie¢s, and the lessening of cOmpetition in the
country if the civersion payments currently offred by terminals to non-integrated facilities afc
reduced or eliminated. Ultimately these would have an adverse impact on the farmers whom the
CWB represents.

17. The CWB belicves that Pacific 1 Terminal may not be able to- compeie on an
economically viable basis as a stand-alone facility. We are concerned that there are a mumber of
poténtiai_iy serious shortcomings to Pacific 1 Terminal as a stand-alone facility, Based on the
information cwxently available, our primary concemns are that Pacific 1 Tenninal's rail car
spotting and unloading capabilities arc inadequate and that it has insufficient storage space.

- Ensuring proper unioed and storage capacity is a critical issue for the. viability of any terminal

facility.

‘8. For these reasons, the CWB believes that the divestiure of Pacific 1 Terminal
alone is not an adequate remedy and that a divestiture as proposed by the Comumnissioner is
required. -

Unique Perspective of the Cansdiau Wheat Board

19. . The CWB bas a unique perspective on the potential competitive effects of the
acquisition and the extent to which the partial divestiture proposed by UGG would provide an

Rocgivee Time Feb.1S. 1:332M
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“ sdequate remedy becouse it is the direct representative of Western Cemadian producers of whoat
' and barley and is a major user of terminal facilides at the Port of Vancouver.

Extent of Intervention

20, It 13 not the current miention of the CWB to adduce evidence at the hearing of this
- Application. However, the CWB wishes to preserve its right to do so, and to cross-oxamine
witnesses at the hearing should circumstances arise which affect its interests.

Purpose of Affidavit

21, 1 msie this affidavit in support of the requcst of the Canadian Wheat Board for

leave 4o ivtervene and not fir ooy dmproper purpose.

Winnipeg, Manitoba this 19% day ) dﬁ"‘«l’-

| of Februrry, 2002 )] Adrian C. Measner

n o
/Kﬂ Mﬁfm (_—

Public in and for the Province of Manitoba.

1401581 _1.DOC

Peceived Time Feb-i3. ~:23PM
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‘ Regina, Saskatchewan
o o Symbol: SWP

Lootact Hs

PQOOL and JRI create joint venture to operate their Vancouver port
terminals

Saskatchewan Wheat Pool and James Richardson International Limited
(JRI) today announced their agreement to jointly operate their Vancouver
pott terminals. The adjacent facilities are located on the North shore of
Vancouver's Burrard Inlet.

The agreement, which is subject to regulatory approval, provides for joint
administration and operation of the two port terminals. A new business
corporation owned equally by Saskatchewan Wheat Pool and JR! will be
established to act as a joint venture terminal operator and agent for the
two companies. The Pool and JRI will each continue to own their
respective facilities and employees will remain with the parent companies.

“Through this newjoint venture, the Pool and JRI will see significant
benefits that will ultimately strengthen our competitive position at port and
within the global marketplace, bringing value to our destination customers
and to the grain handling industry as a whole. It is consistent with the
Pool's strategic priorities to optimize our footprint and focus on achieving
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operational excellence in our core operations. The transaction illustrates
our shared commitment to employ strategies that not only enhance our -
operations but improve Canada’s export capabilities internationally,” said
Mayo Schmidt, Pool CEO.

The joint venture between the Pool and JRI will improve operating
efficiencies and increase productivity and throughput potential. through
specialization of each facility, which will result in better rail car utilization
and shipping capacity.

- “This alliance is a very positive step for the Port of Vancouver particularly
in light of the significant changes that have occurred in the grain handling
and transportation segment over the past number of years. The joint
venture will favourably position the Pool and JRI to provide cost-
competitive service to our customers while adding value with respect to
identity-preserved commodities, product traceability, food safety and
railcar and vessel logistics,” said Curt Vossen, JRI President.

By specializing the two plants by commodity, there will be greater
flexibility when handling Canadian Wheat Board grains and open market
grains such as canola and peas. The new venture will be able to identity
preserve commodities by strategically managing grain flows to either site.
The new company expects to enjoy a more efficient system for unloading
rail cars and to provide increased shipping capabilities with combined
access to three shipping berths. It will manage the facilities adopting
industry “best practice” principles with respect to operational staffing,
training, safety, plant maintenance and customer service, Start-up for the
joint venture is expected in approximately two months time.

The Pool and JRI expect to create additional synergies in the future, by
linking their adjacent rail yards and joining the tracks to enable the direct
exchange of railcars, allowing for improved logistic management of grains
and oilseeds between the two facilities.

The Pool’'s wholly owned Vancouver terminal has a licensed capacity of
237,240 metric tonnes and JRI's terminal has a licensed capacity of
108,000 metric tonnes, for a total of 345,240 tonnes of combined
capacity.

Saskatchewan Wheat Pool also owns a port terminal in Thunder Bay,
Ontario. JRI owns and operates additional port terminal facilities in
Thunder Bay, Port Stanley, and Hamilton, Ontario, and Sorel-Tracy,
Quebec. These facilities are not part of the new joint venture and will be
operated by the parent companies as is normal course,
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Saskatchewan Wheat Pool is a publicly traded agribusiness
headquartered in Regina, Saskatchewan. Anchored by a Prairie-wide
grain handling and agri-products marketing network, the Pool channels
Prairie production to end-use markets in North America and around the
world. These operations are complemented by agri-food processing and
strategic alliances, which allow the Pool to leverage its pivotal position
between Prairie farmers and destination customers. The Pool’s shares
are listed on the Toronto Stock Exchange under the symbol SWP.

JRI, a subsidiary of James Richardson & Sons Limited, is Canada’s
largest privately owned agribusiness. It handles all major grains, oilseeds,
and special crops through farm service centres known as JRI in Eastern
Canada and Pioneer in Western Canada. JRI is also actively involved in
food processing through its subsidiary Canbra Foods, one of Canada’s
largest integrated oilseed crushing, processing and packaging operations.

For more information:

Jean-Marc Ruest

James Richardson International Limited
Assistant Vice-President,

Legal and Industry Affairs

Phone: (204) 934-5488

Susan Cline

Saskatchewan Wheat Pool

investor Relations and Communications
Phone: (306) 569-6948

« previous next »
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Western Producer
Terminals operate while review moves forward

Thursday July 21, 2005

By Adrian Ewins

Saskatoon newsroom
A new grain handling terminal company is up and running at the port of Vancouver.

But the joint venture between Saskatchewan Wheat Pool and JRI International Ltd. still hasn't received
final approval from the federal competition bureau.

Pactfic Gateway Terminal Lid., as the new corporation running the two former competing elevators is
called, began doing business July 11.

The two companies, which announced the joint venture in April, asked permission to implement certain
parts of the project before the completion of the bureau's merger review analysis.

The bureau and the two companies agreed to a detailed consent order that was filed with the federal
competition bureau July 5.

"We try to meet the parties' requests, so we signed an agreement with the competition tribunal that allows
them to conduct some of the operations they had wanted," said Andaleeb Qayyum, a competition law
officer.

Temporary agreement

The agreement, which sets out specific performance requirements in areas such as service standards,
personnel, working conditions and equipment, will be in place for 60 days.

However, Qayyum said there is no deadline for the bureau to complete its review of whether the project is
likely to substantially prevent or lessen competition. He declined to identify specific issues.



The former SWP terminal has a licensed storage capacity of 237,240 tonnes, while the old JRI facility can
hold 108, 000 tonnes. The combined capacity of 345,240 tonnes represents about 36 percent of total
storage capacity at the port.

A JRI official said while the approval process has been slower than expected, the interim order has
allowed the companies to introduce some efficiencies they hope to realize from the project.

"We're now putting in place the intentions of the partners, namely that SWP commodities might be coming
to the old JRI elevator and conversely something we send to Vancouver may end up in storage in SWP
space," said Jean-Marc Ruest, assistant vice-president of legal affairs.

He acknowledged that the competition bureau could eventually order changes in the original proposal.

The companies said the new venture will result in more efficient use of rail cars and vessels, more
efficient use of storage space, improved throughput and lower costs.

Rail cars arriving on the north shore will be directed to the terminal best able to handle the grain, reducing
delays and possible demurrage.

Company officials also say it will be easier to provide services to customers in areas such as identity
preservation, product traceabitity, food safety, special crop handling and biending.

Each terminal will continue to be owned by its respective parent company, while earnings will be shared
on a basis proportional to the amount of grain handled at each facility. No money changed hands as part
of the deal.
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THE COMPETITION TRIBUNAL

IN THE MATTER OF the Competition Aét R.S.C. 1985, c. C-35 as amended;

CT- 005~ 0OR

AND IN THE MATTER OF joint ventures between Saskatchewan Wheat Pool Inc. and James
Richardson International Limited in respect of port terminal grain handling in the Port of

Vancouver;

AND IN THE MATTER OF filing and registration of a Consent Interim Agreement, pursuant

to section 105 of the Competition Act.
BETWEEN:
THE COMMISSIONER OF COMPETITION
- AND -

SASKATCHEWAN WHEAT POOL INC.

-AND-

JAMES RICHARDSON INTERNATIONAL LIMITED

COMPETITION TRIBUNAL
TRIBUNAL DE LA CONCURRENCE

C=T- Qo05-008 &
g : %’

REGISTRAR - REGISTRAIRE T

omr=m

OTTAWA,ON 000\ &)

Registry of the Competition Fribunal
Greffe du Tribunal de I concurrence
REGISTERED / ENREGISTRE

e 5 2005

CONSENT INTERIM AGREEMENT

FORRIGISTRAR/ 0 =%,

A
POUR REGISTRAIRE ©——5 B

WHEREAS Saskatchewan Wheat Pool Inc. and James Richardson International Limited,
together with their Affiliates, 6362681 Canada Ltd. and 6362699 Canada Ltd., have entered into
a series of agreements (collectively, the “JV™) dated April 6, 2005 creating joint ventures in
connection with the Marketing of grain handling services to Third Party Graincos and the
operation of their respective port terminal grain handling terminals in the Port of Vancouver;

AND WHEREAS SWP and JRI have requested an advance ruling certificate from the

Commissioner of Competition in connection with the JV;

AND WHEREAS the Commissioner of Competition has not yet completed her inquiry

in respect of the JV;

AND WHEREAS the object of this Consent Interim Agreement is to provide the

413186




Commissioner of Competition with adequate time to complete her inquiry and to ensure that,
prior to the completion of that inquiry, Saskatchewan Wheat Pool Inc. and James Richardson
International Limited take no action that would impair the ability of the Competition Tribunal to
remedy the effect of the JV on competition for port terminal grain handling services under
section 92 of the Competition Act because that action would be difficult to reverse;

AND WHEREAS the Commissioner of Competition and Saskatchewan Wheat Pool Inc.
and James Richardson International Limited agree that upon the signing of this Consent Interim
Agreement, it shall be filed with the Tribunal for immediate registration;

NOW THEREFORE Saskatchewan Wheat Pool Inc. and James Richardson
International Limited and the Commissioner of Competition have agreed to the terms of this
Consent Interim Agreement as follows:

1. DEFINITIONS

1. For the purposes of this Agreement, the following capitalized terms have the following
meaning:

(a) "Affiliate” has the meaning given to it in subsection 2 (2) of the Act;

(b) "Agreement" means this Consent Interim Agreement entered by Saskatchewan
Wheat Pool Inc. and James Richardson International Limited and the
Commissioner of Competition pursuant to section 105 of the Act;

(©) "Commissioner” means the Commissioner of Competition appointed pursuant to -
section 7 of the Act (Canada);

(d) "Hold Separate Monitor" means the Person appointed pursuant to Part IV of the

Agreement, and any employees, agents or other persons acting for or on behalf of
the Hold Separate Monitor;

()  “JRI” means James Richardson International Limited, a corporation existing
under the laws of Canada, its directors, officers, employees, agents,
representatives, successors, and assigns; its subsidiaries, divisions, groups, and
affiliates;

63) “JV” means the joint ventures between JRI and Saskatchewan Wheat Pool Inc.,
and their Affiliates, 6362681 Canada Ltd. And 6362699 Canada Ltd., as reflected
in their agreements dated April 6, 2005, pursuant to which JRI and Saskatchewan
Wheat Pool Inc. have agreed to coordinate the Marketing of grain handling

services to Third Party Graincos. and the operation of their grain handling
413186
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(®

(h)

®

@)

(k)

i

terminals in the Port of Vancouver;

“Marketing” means any action taken to promote or sell services and, without
limiting the generality of the foregoing, includes the setting of prices, rates,
rebates, allowances, diversion premiums, tariffs and terms of service;

"Person" means any individual, partnership, firm, corporation, association, trust,
unincorporated organization or other entity.

“SWP” means Saskatchewan Wheat Pool Inc., a corporation existing under the
laws of Canada, its directors, officers, employees, agents, representatives,
successors, and assigns; its subsidiaries, divisions, groups, and affiliates;

“Third Party Graincos” means all Persons, who do not have an interest in port
terminal grain handling facilities in the Port of Vancouver, in which neither JRI or
SWP have any interest, who, in the past, currently, or in the future, have been, are,
or will be, provided with any grain handling services by JRI and/or SWP in the
Port of Vancouver;

"Tribunal" means the Competition Tribunal established by the Competition
Tribunal Act (Canada), R.S.C. 1985, c. 19 (2nd Supp.), as amended.

For the purposes of this Agreement, "Confidential Information" means competitively
sensitive or proprietary information pertaining to the provision of grain handling services
to Third Party Graincos including, without limiting the generality of the foregoing, with
respect to the provision of grain handling services to Third Party Graincos, any and all
information pertaining to marketing methods or techniques, pricing, terms of service,
revenues, costs, customer lists or other trade secrets pertaining to marketing,

APPLICATION

The provisions of this Agreement apply to:

@)
(b)
©
@)
(e)

JRI;
SWP;
6362681 Canada Ltd.;

6362699 Canada Ltd,;

all other Persons acting in concert or participating with (a) to (d), above with
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respect to the matters referred to in this Agreement, who shall have received
actual notice of this Agreement;

® the Commissioner; and
(g the Hold Separate Monitor.
HOLD SEPARATE

SWP and JRI shall, during the term of this Agreement, take all necessary steps to ensure
they operate independently in respect of the Marketing of grain handling services to Third
Party Graincos at the Port of Vancouver and at the Prince Rupert Terminal.

SWP and JRI shall, during the term of this Agreement:

(@)

®)

©

@

(e)

maintain and hold such physical assets, including computer systems and databases
used in connection with the Marketing of grain handling services to Third Party
Graincos, in good condition and repair, normal wear and tear excepted, and to
standards at least equal to those maintained prior to the date of this Agreement;

take all commercially reasonable steps to maintain quality and service standards
for Third Party Graincos at the level that existed prior to the date of this
Agreement, save as required by prudent management of such;

not communicate Confidential Information to any Person, including each other,
other than the Hold Separate Monitor, the Commissioner, or as otherwise
permitted herein;

not, to any material extent, alter, or cause to be altered, the management of those
parts of their companies that market port terminal grain handling services to Third
Party Graincos as they existed prior to the date of this Agreement, except as may
be necessary to comply with the terms of this Agreement or to replace employees
that may resign, save as required by prudent management; and;

not terminate or alter any current employment, salary or benefit agreements for
any employees working in those parts of their companies that market port terminal
grain handling services to Third Party Graincos, to any material extent, save as
required by prudent management.
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SWP shall not offer employment to employees of JRI employed, directly or indirectly in
the marketing of port terminal grain handling services to Third Party Graincos. The
foregoing shall apply mutatis mutandis to JRI.

MONITOR

Upon registration of this Agreement, the Commissioner shall appoint a Hold Separate
Monitor. The choice of Hold Separate Monitor shall be subject to the consent of JRI and
SWP, which consent shall not be unreasonably withheld. The Hold Separate Monitor
shall be responsible for monitoring the compliance of JRI and SWP with this Agreement.
If JRI and SWP have not opposed, in writing, including the reasons for opposing, the
selection of the Hold Separate Monitor within 10 days after notice by the Commissioner
to JRI and SWP of the identity of the Hold Separate Monitor, JRI and SWP shall be
deemed to have consented to the selection of the Hold Separate Monitor.

If the Hold Separate Monitor ceases to act or fails to act diligently and consistent with the
purposes of this Agreement, the Commissioner may appoint a substitute Hold Separate
Monitor consistent with the terms of paragraph 7 of this Agreement. This Agreement
shall apply to any substitute Hold Separate Monitor appointed pursuant to this paragraph.

SWP and JRI shall be jointly responsible for all fees or expenses reasonably and properly
charged or incurred by the Hold Separate Monitor, or any substitute thereof appointed
pursuant to this Agreement, in connection with the execution or performance of the Hold
Separate Monitor's duties under this Agreement.

The Hold Separate Monitor shall have full and complete access to all personnel, books,
records, documents and facilities of SWP and JRI that pertain, directly or indirectly to the
Marketing of port terminal grain handling services to Third Party Graincos. SWP and JRI
shall cooperate with any reasonable request of the Hold Separate Monitor. Neither SWP
nor JRI shall take any action to interfere with or impede the Hold Separate Monitor's
ability to discharge his/her duties and responsibilities.

The Hold Separate Monitor shall serve without bond or other security, on such reasonable
and customary terms and conditions as are agreed, with the approval of the
Commissioner. The Hold Separate Monitor shall have the authority to employ, at the cost
and expense of SWP and JRI such persons as are reasonably necessary to carry out the
Hold Separate Monitor's duties and responsibilities under this Agreement. The Hold
Separate Monitor shall account for all expenses incurred, including fees for his/her
services, and such account shall be subject to the approval of the Commissioner.
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SWP and JRI shall indemnify the Hold Separate Monitor and hold him/her harmless
against any losses, claims, damages, liabilities, or expenses arising out of, or in
connection with, the performance of the duties of the Hold Separate Monitor, including
all reasonable fees of counsel and other expenses incurred in connection with the
preparation for, or defense of any claim, whether or not resulting in any liability, except
to the extent that such liabilities, losses, damages, claims, or expenses result from
misfeasance, gross negligence, willful or wanton acts, or bad faith by the Hold Separate
Monitor.

The Hold Separate Monitor shall report in writing to the Commissioner: (i) every 20 days

. after being appointed until this Agreement is terminated; and (ii) at any other time as

requested by the Commissioner or her staff, concerning SWP and/or JRI compliance with
this Agreement.

Neither SWP nor JRI shall exert or attempt to exert any influence, direction or control
over a Hold Separate Monitor which may adversely affect the discharge of the Hold
Separate Monitor's duties under the terms of this Agreement.

This Agreement shall not be construed as providing the Hold Separate Monitor with
ownership, management, possession, charge or control of SWP or JRL

The Hold Separate Monitor shall execute a confidentiality agreement with JRI, SWP and
their Affiliates, 6362681 Canada 1Ltd. and 6362699 Canada Ltd. in which the Hold
Separate Monitor will undertake not to disclose any competitively sensitive or proprietary
information acquired in the performance of the Hold Separate Monitor's duties to any
person except to the Commissioner.

If the Hold Separate Monitor considers that SWP and/or JRI is in default of any of the
terms of this Agreement, he/she shall immediately notify the Commissioner of the breach,
who shall forthwith give notice to SWP and JRI setting out the particulars of such default.

If the Hold Separate Monitor advises the Commissioner that SWP and/or JRI is in default
of any of the terms of this Agreement, or if the Commissioner otherwise believes such to
be the case, then for the purpose of determining or securing compliance with this
Agreement, subject to any valid claim to a legally recognized privilege, and upon written
request, SWP and/or JRI shall permit any duly authorized representative of the
Commissioner:

(a) upon a minimum of 3 days notice to SWP and JRI, access during office hours of
SWP and/or JRI, to inspect and copy all books, ledgers, accounts, correspondence,
memorandum, and other records and documents in the possession or under control
of SWP and/or JRI relating to compliance with this Agreement; and
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(b)  upon a minimum of 8 days notice to SWP and/or JRI, and without restraint or
interference from SWP and/or JRI, to interview directors, officers or employees of
SWP and/or JRI on matters in the possession or under the control of SWP and/or
JRI relating to compliance with this Agreement.

V. NOTIFICATION

19.  Each of SWP and JRI shall provide a copy of this Agreement to each of their
officers, employees, or agents having managerial responsibility for any obligations under
this Agreement, no later than § days from the date this Agreement is registered.

20.  Notices, reports and other communications required or permitted pursuant to any of the
terms of this Agreement, shall be in writing and shall be considered to be given if
dispatched by personal delivery, registered mail or facsimile transmission to the parties:

1. If the Commissioner

The Commissioner of Competition
Competition Bureaun

Place du Portage, 21st floor

50 Victoria Street, Phase |

Gatinean, Quebec K1A 0C9

Attention: Senior Deputy Commissioner (Mergers)
Fax: (819) 954-0998

With a copy to:

Director, Competition Law Division
Competition Law Division
Department of Justice

Place du Portage, 22nd floor

50 Victoria Street, Phase [
Gatineau, Quebec K1A 0C9

Attention: Director of Competition Law Division
Fax: (819) 953-9267
2. If to SWP:

Address 2625 Victoria Avenue, Regina, SK

Attention: Ray Dean, General Counsel/Corporate Secretary
413186
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23.

24.

25.

26.

27.
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Tel: (306 ) 569-4200
Fax: (306) 569-5133
2. Ifto JRI

Address 2800 One Lombard Place
Winnipeg, MB R3B 0X8

Attention: Jean-Marc Ruest
Tel: (204) 934-5488
Fax: (204) 943-2574
GENERAL

SWP and JRI agree that they will take such steps as are necessary to ensure that 6362681
Canada Ltd. and 6362699 Canada Ltd, which are wholly owned by SWP and JR]I, take
such measures, including adopting any necessary resolutions or obtaining any necessary
authorizations, to ensure they are be bound by the terms of this Agreement.

This Agreement shall remain in effect for 60 days from the registration of this Agreement
with the Tribunal. The Commissioner hereby covenants to JRI and SWP to forthwith
register this Agreement with the Tribunal upon execution and delivery of this Agreement
by all parties hereto.

SWP and JRI agree to the registration of this Agreement by the Tribunal, on usual terms,
covering the matters agreed to herein. The Commissioner may extend any of the time
periods contemplated by this Agreement, other than the time period in paragraph 22 of
this Agreement.

SWP and JRI and the Commissioner may mutually agree to amend this Agreement in any
manner pursuant to subsection 106(1) of the Act.

The computation of any time periods contemplated by this Agreement shall be in
accordance with the Interpretation Act, R.S.C. 1985, c. I-21 as amended.

This Agreement constitutes the entire agreement between the Commissioner, SWP and
JRI with respect to the subject matter hereof and supersedes all prior agreements,
understandings, negotiations and discussions, whether written or oral.

In the event of a dispute as to the interpretation or application of this Agreement,
including any decision by the Commissioner pursuant to this Agreement or breach of this



vurUvI LY VE 1T DU FAR LYY J%L %ID) Jyiid BALLUIAYE:
s

4 002/002

-9—

Apreement by the Responduents, the Commissioner, SWP ar JR1 shall be at liberty 10

apply to the Teibunal for a further order interpreting any of the provisions of this
Agreement, s

28, This Agreement may he executed in counterparts, cach of which shall constitute an
original und all of which taken together shal! constitute one and the same instrument. In

the event of iy discrepancy between the English and French versions of this Agreement,
the English version shall prevail. '

DATED at L&m%_. m_. this DO day of June, 2005.

FILED AND REGISTERED BY the Tribunal, ihls  day of mny/dd/yy.

. SASKATCHEWAN WHEAT POOL INC.
Commissioncr of Competition

3\_)\7 “\\;QOY'

per

JAMES RICHARDSON INTERNATIONAL
LIMITED

per z ! Zg //% -
WaeTee U, Fox
Vice [resipenT

-s\v-u\-%()’ 2008

RIRYE 1)
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Agreement by the Respondents, the Commissioner, SWP or JRI shall be at liberty to

apply to the Tribunal for a further order interpreting any of the provisions of this
Agreement.

28.  This Agreement may be executed in counterparts, each of which shall constitute an
original and all of which taken together shall constitute one and the same instrument. In
the svent of any discrepancy between the English and French versions of this Agreemont,
the English version shall provail.

DATED at Qgeinga L, Sededddeum, thisZD day of Tane, 2005.

FILED AND REGISTERED BY the Tribunal, this ~ day of mm/dd/yy.

%Mﬁ:mﬁﬁm

Tu\'\l M\ VRO ST

JAMES RICHARDSON INTERNATIONAL
LIMITED :

per
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DAVIES WARD PHILLIPS & VINEBERG rip

44th Floor Tel 416 863 0900
1 First Canadian Place Fax 416 863 0871
Toronto Canada M5X 1B1 www.dwpv.com
st 9, 2005 Christopher D. Margison
Augu Dir 416 863 5588

cmargison @dwpv.com

File No. 205664

BY E-MAIL
CONFIDENTIAL

Mr. Graham Law

Barrister and Solicitor -

525 East 80™ Street, #4-A
New York, New York 10021

Dear Graham:

Agricore United — Port Terminals

Further to my voicemail message to you on August 8, 2005 and my telephone conversation
with John Syme on August 9, 2005, I am writing to request that the Commissioner of
Competition (the "Commissioner") agree to extend the Port Terminal Initial Sale Period
from August 15, 2005 to August 29, 2005 pursuant to paragraph 48 of the Consent
Agreement registered with the Competition Tribunal on October 17, 2002.

As 1 discussed with Mr. Syme, since the last extension was granted on July 18, 2005,
Terminal One Vancouver Limited ("Terminal One") has devoted a significant amount of
time developing a revised offer for the UGG Terminal and had additional meetings with
Agricore United.

Agricore United and its board of directors would like the opportunity to fully consider any
revised offer for the UGG Terminal put forward by Terminal One and, if necessary, deal

Tor #: 1560272.2
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with any issues that arise. However, as a result of the vacation schedules of certain board
members, Agricore United's board of directors will not be able to consider any such offer
before August 18, 2005. Accordingly, in order to ensure that Agricore United has
sufficient time to evaluate any revised offer for the UGG Terminal put forward by
Terminal One and deal with any issues that might arise, we are asking that the
Commissioner consent to an extension of the Port Terminal Initial Sale Period from
August 15, 2005 to August 29, 2005. Such an extension would also provide the
Commissioner with additional time to review any revised offer put forward by Terminal
One.

Please do not hesitate to contact me if you have any questions with respect to any aspect of
the foregoing.

Yours very truly,

Christopher D. Margison
CDM/pf

Tor #: 15602722
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DAVIES WARD PHILLIPS & VINEBERG 11p

44th Floor Tel 416 863 0900

1 First Canadian Place Fax 416 863 0871

Toronto Canada M5X 1B1 www.dwpv.com
August 11, 2005 Sgndra A. Forbes

Dir 416 863 5574

sforbes@dwpv.com

File No. 205664

BY FAX AND E-MAIL

CONFIDENTIAL

‘Mr. Graham Law

Barrister and Solicitor

525 East 80™ Street, #4-A
New York, New York 10021

Dear Mr. Law:

Agricore United (CT 2002-001) — Consent Agreement Dated October 17, 2002 and
Issued by the Competition Tribunal (the "Consent Agreement")

I am responding to your letter of August 10, 2005 to my partner Christopher Margison in
which you indicated that the Commissioner is not prepared to grant any further extension
of the Port Terminal Initial Sale Period pursuant to the above-noted Consent Agreement. I
confirm John Bodrug’s and my advice to you in our telephone call this morning that we
have instructions to file with the Competition Tribunal an application for an order under
section 106 of the Competition Act rescinding the Consent Agreement, which we plan to
file today or tomorrow.

I also confirm our request during our telephone call this morning that the Commissioner
agree, pursuant to section 48 of the Consent Agreement, to an extension of the Port
Terminal Initial Sale Period until such time as the Tribunal has ruled on Agricore United's
application under section 106. 1 understand from our conversation that the Commissioner
refuses to provide the requested consent. Agricore United maintains that the
Commissioner’s refusal is unreasonable in the circumstances. Accordingly, we will also
be filing a motion for interim relief under section 49 of the Consent Agreement, requesting.

Tor #: 1561271.1
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the Tribunal to approve the requested extension. As we discussed, that motion will have to
be heard and decided by the Tribunal before 12:00 noon (Winnipeg time) on August 15,
unless the Commissioner consents to an extension of the Port Terminal Initial Sale Period.

Yours very truly,

Sdekico

Sandra A. Forbes

SAF/npm
cc: John Syme
Industry Canada

Tor #: 1561271.1
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DAVIES 8 44th Floor el 416 863 0960
-1 First Canadian Place Fax 416 863 0871
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Toronto Canada M5X 1B1 www.dwpv.com

R ' : ' JohuD. Bodrug,

June 15, 2005 Dir 416 863 5576
_ygi&N&. 205664

'BY E-MA]L )

CONFIDENTIAL

M. GrahamLaw

Barrister and Solicitor

© 525 Edst 80" Strect, #4-A

New York, New York 10021 =

Agncore Umted ("AU") l’ort Termmals

30, 2005 (a copy of which is attached), I am writing concerning ‘the nnphcatwns of the
recent . decision of the C tition Tribunal (the "Tribunal") in RONA. Inc. v. The
Comumissioner of Competition' for the October 17, 2002 consenf agréement between the
Commissiorier of . Competition (the, "Commissioner™) and AU (the "AU Consent
Agreement") Before commentmg on the mphcahons of the decnsmn, Twill smnmaxIZe its
key aspects (whlch, asof now, is available only in French)

On January 10 2005, RONA Inc. ﬁled ail apphcation wnh the Tribil pm'suzmt to
paragraph 106(1)(a) of the Competition Act (the "Act”) for an order rescinding the consent
agreement between it and the Comunissioner which was reglstexed ‘with the Tn’bnnal on .
' Seplember 4, 2003 (the "RONA Conserit. Agreemcmt") H Contiection. with RONA's
" acquisition' of ‘the ' competing Réno Dépot chaiti -of . étail ‘home finprovement stores. .
_ Among othet thmgs, the RONA. Consent Agreemem requmed that RONA divest ' bxg box.
home 1 mpmvmnem store ’tocated in Shﬁbmoke Quebec (the "Shetbrooke Store")

' cr.2003-oo7 Public Vuswn ofnmsons for Order May 3o 2905,re]_msed byths Tribunalon Jone
-6, 2005 : o



Agxeementhad thexe bee:nA at ﬂ)at hme, pmof of HOme Jepot's . expansi .
. . Shésbrooke.” T, this, regard, the_Tribunal held that ﬂw-intéﬁﬁbh’df"ihe'paih m\'lst be
'mwsuredasatﬂ:eumeoffheapphcahoniovawormcmdthecon_sentggrementandnot '
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The Parties’ Positioris. "

In its iiotice of applrcahon, RONA argued that clear evidence of the imminent opening ofa -
big box hornie improvément store. in Sherbrooke by Home Depot amounted to a change in -
circumstances that justified rmndmg the RONA Consent Agreement. RONA also argued -

that, if Home Depof's expansion plans in Sherbrooke had been known at the time the
RONA Consent Agreement was entered into, the Cormissioner would not have had any.

concerns about the Sherbrooke market in the first place and RONA would not have: agreed - -
to divest the Sherbrooke Store. Rather, the merger would have proceeded in Sﬁerbmke as.

_xtdxdmothermaﬂcets without the necessity of any divestiture. S

- ..‘-. ::-

The Commissioner contested RONA's application on several gromds For exaxgplc, vihile :

acknowledging that Home Depot would shortly enter the Sherbrooke ‘markel, the

Commissioner argued that the RONA Consent Agreement should not bc; mcmdeﬁ because:

the divestiture process was in full swing and an agreement of pnrchase and sale had been:

-signed by a prospective buyer and the trustee appointed: pursuant to the ‘RONA -Consent -
Agreement. In those circumstances, the Commissioner argued that mcmdmg the. RONA - -

Conseiit Agreement would, among other things: (i) threaten to make conseit” agceemmts
unenforceable and ineffective;-and (ii) cause unfair prejudice to the 1
of the Sherbrooke Store. The Commissioner also argued that, even if RONA could satisfy
the §

' :MTrwmalsFmdings

B 'I'he Triblmalre_)et:ted &ich of the argninents advanced bythc Cémmlmoner il lssueﬂ an
° ofdér réscinding the RONA Cotisefit Agreement Thie Tiibunal found that new evidence of

an imminent opening of a Home Depot big box store in Shérbrooke constitited a change .

' _ﬁomﬂwcmumshnmthatpmvaﬂedatthehmethekONACgMAgreemeras

executed. In the Tnblmal’s vxew, the openmg ofa Home Depbt stbre 5113 Sheibtoblte ‘thhm'

e

byreference‘totheumeﬁwoonsentagreementwasmteredmto

The Tribunal also made some other significant pomts dealing with applic_aﬁons’ to-vary or
rescind consent agreements. For example, the Tribunal said-that a consent agreement is.in
substance a negotiated instrument between the parties rather than an order of the Tiibunal.
~Consequently, - determiiing “whethér 4~ cBatpe ih" Circiisiances -justifies. varying or

mcmdmg a consent agtecmcnt requires the Tribunal to mqmre into the mtenhons of the

ive ] m:chaser'

_ y test for. mcxssnon, the. Tribunal. should neverﬂmless excmse its dlscmuOn to '
: .._d@ny RGNA's apphcatlon.




N

. -paities,. In this regard, the Tribunal rejected ‘the Commissioner’s, submlssmn that the
_relevant inquiry involves treatmg the consent agreement as though it were an ordér made

by the TFribunal and determnining, in light of the alleged change in- enrcumstances, whether

.. the Tnbunal (not the partles) would have made the order.

In addition, the Tribunal iridicated that the ability to vary or rescm& consent agreements as
the. circumstances warrant: js -consistent with Parliament's . intention that the consent
agreement. process be as flexible as_possible | to allow for.the. efficient. resclition of -

. compefitive: conceris in.a naturally evolvmg marketplace The Tiibunal added that the.
. Commissioner has the obligation to 1¢main sensitive to market circumstarices throughout

. the life of a.conserit agreement, and suggested that the. Commxsswner onght to have taken |
_ advantage of the flexibility in the. process to amend the RONA Consent Agreement as =~
":__evu’slencc of. Home, Depot's expected entry in the Sherbrooke market became more and

more. concre;e. In this regard, after finding that the Commlssiqner angd, her representatives
hail becomne focussed, on RONA's. divestiture of the Sherbrooke Store, the Tribunal
canhoned that a consent agreement [u-anslatxon] is not an end-nntself [but] one of among

'.several ‘ways:to advancethepurposes of the Act, andxtsforce denves ﬁ'om its utility, not
3 ﬁomltsmexeemstence :

RS S

A ) hcahon to AU Consent

' eﬂ‘ectwe dxvesumre in hgnt of cnxrent matket condmons.'

Indeed, as we have previously discussed, mcludmg dunng the meetmg that George -Addy

_and Christopher Margison had with the Bureau on June 8, 2004, .in our view there is-

already a sufficient basis of changed circumstances to warrant a variation to the AU

Consent, Agreement to remove any divestiture reqmrement. To summarize our previous
submissions on this point:



(&
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ngmﬁcant €xCess capacity contmuw to be available at: each of the: poit terminals in

‘the Port of Vancouver, includirig thie- port terminals operated by SWP snd IRI.. n

tlils ‘fegard, ‘as indicated by the Tribinal in Hillsdowm, *[]f other fifms in the

market have excess capacity; they can respond: to- & supra-comipetitive price rise by

_ ﬂoodmg the market ata lower pnce level" ) _

* Agiicdie Umted understands that anumberofmdependent gram cottijraiies entered
R ."""m‘to long-tmn hemdling agréemeénts “with' third- party Vancouver jport” tezininal

operators ‘after the AU Conscnt Agrecinent was reglsteredwiththeTn'bUnal As

evidenced by ‘Teriiiial One's recent difficulties in “seeking o negoﬁate for grain

voluiies i’ Vancouver, thésé-contiacts - tic’ _up-a ‘sigiificant portion  of the

S mdependentglmnﬂlatwouldothemsebeavmla’bieibrTermmalOnc(oranyother
- “ownet of the UGG terminal) to ¢ompete for: "Had the: “parties] kriown'that such a

substantial vohutie of mdependent giain'would be tied vp-under Iong-temz handlmg

'agreements at this time, they Wwould not havé enteréd ‘info 2’ consent agreement
N reqmrmg thedxvmtlture of 4 Port Tetminal. In the abisenceof a suffitiit quantity

P ‘tgram,anyremedyreqnmngtbedwwhuneofaporttenhmal would

.befataﬂyundmmedabsentthepmchaserentenngmtoahandﬁng agreementmth

the Canadian Wheat Board, a result that would pre_yudlce mdependent grain
compamwandthatneltherpartymtended. oo

The behavxom'al provxsnons mcluded in thc AU Consent Agreement are, WOrkmg to

" address any - possible concéms abéut access to termmal capaclty m the Port of
, Vancouver by mdependent gram oompamw _ _

Inhghtof the foregoing, while mervingAU‘s righis; to apply forasecnon 106 variation to
'theAUConsentAgteementcvenlmdetcnnentcmnmstances,wesubmtthatthe
Conimissioner should consent to aiy amendihent to the AU ‘Consent A grebment to remove
mydwmnnemqmememeenninaIOnedowmtmmpkwmerwsedTmnsachm
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Please do not hesitate to contact ine if it would be helpful to discuss the fofégoihg

Yours very trtﬂyg ARG
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