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IN THE MATTER OF the Competition Act, R.S.C. 1985, c. C-34, as amended; 
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I, HOLLIE FELIX, a Senior Paralegal, of the City of Ottawa, in the Province of 

Ontario, AFFIRM THAT: 

1 . I make this affidavit in support of the Commissioner of Competition's 

Response to a Notice of Motion filed by Kobo Inc. on February 21, 2014. 

2. I am the Senior Paralegal with the Competition Bureau Legal Services and 

as such have personal knowledge of the matters to which I depose. 

3. Attached hereto and marked as Exhibit "A" is a copy of the Complaint 

filed in the civil antitrust action, styled United States of America v. Apple, 

Inc., et al., before the United States District Court for the Southern District 

of New York on April 11, 2012. 

4. Attached hereto and marked as Exhibit "B" is a copy of the Response of 

Plaintiff United States to Public Comments on the Proposed Final 

Judgment filed in the United States District Court for the Southern District 

of New York on July 23, 2012. 

5. Attached hereto and marked as Exhibit "C" is a copy of the European 

Commission's decision of December 12, 2012 addressed to Hachette 

Livre SA, HarperCollins Publishers Limited, HarperCollins Publishers, 

L.L.C., Georg van Holtzbrinck GmbH & Co. KG, Verlagsgruppe Georg van 

Holtzbrinck GmbH, Simon & Schuster Inc., Simon & Schuster (UK) Ltd, 

Simon & Schuster Digital Sales, Inc., and Apple, Inc. relating to 

proceedings under Article 101 of the Treaty on the Functioning of the 

European Union and Article 53 of the EEA Agreement (Case 

Comp/39.847 - E-Books). 
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6. Attached hereto and marked as Exhibits "D-G" are copies of 

Commitments offered to the European Commission by Hachette; Simon & 

Schuster; HarperCollins and Holtzbrinck/Macmillan in respect of Case 

Comp/39.847 - E-Books. 

7. Attached hereto and marked as Exhibit "H" is a copy of an article written 

by Laura Hazard Owen and published on May 30, 2013 entitled "Free is 

not the magic number: New trends in ebook pricing." 

8. Attached hereto and marked as Exhibit "I" are copies of postings from 

the "Kobo Cafe" Blog dated February 1, 201 O through August 18, 2010. 

AFFIRMED BEFORE ME at the City of Gatineau in the Province of Quebec 

this 3rd day of March 2014 

AOmmissionerD Oaths 
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UNITED ST ATES DIST~f~OUR~; '•if"' 
FOR THE SOUTHERN DISTRICT OF NEW YORK 

) 
UNITED STATES OF AMERICA, ) 

) 
Plaintiff, ) 

) 
v. ) 

) 
APPLE, INC., ) 
HACHETTE BOOK GROUP, INC., ) 
HARPERCOLLINS PUBLISHERS L.L.C., ) 
VERLAGSGRUPPE GEORG VON ) 

HOLTZBRlNCK GMBH, ) 
HOLTZBRlNCK PUBLISHERS, LLC ) 

d/b/a MACMILLAN, ) 
THE PENGUIN GROUP, ) 

A DIVISION OF PEARSON PLC, ) 
PENGUIN GROUP (USA), INC., and ) 
SIMON & SCHUSTER, INC., ) 

) 
Defendants. ) 

COMPLAINT 

The United States of America, acting under the direction of the Attorney General of the 

United States, brings this civil antitrust action against Defendants Apple, Inc. ("Apple"); 

Hachette Book Group, Inc. ("Hachette"); HarperCollins Publishers L.L.C. ("HarperCollins"); 

Verlagsgruppe Georg von Holtzbrinck GmbH and Holtzbrinck Publishers, LLC d/b/a Macmillan 

(collectively, "Macmillan"); The Penguin Group, a division of Pearson pie and Penguin Group 

(USA), Inc. (collectively, "Penguin"); and Simon & Schuster, Inc. ("Simon & Schuster"; 

collectively with Hachette, HarperCollins, Macmillan, and Penguin, "Publisher Defendants") to 

obtain equitable relief to prevent and remedy violations of Section I of the Shennan Act, 15 

u.s.c. § ]. 
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Plaintiff alleges: 

I. INTRODUCTION 

1. Technology has brought revolutionary change to the business of publishing and 

selling books, including the dramatic explosion in sales of "e-books"-that is, books sold to 

consumers in electronic form and read on a variety of electronic devices, including dedicated e­

readers (such as the Kindle or the Nook), multipurpose tablets, smartphones and personal 

computers. Consumers reap a variety of benefits from e-books, including 24-hour access to 

product with near-instant delivery, easier portability and storage, and adjustable font size. E­

books also are considerably cheaper to produce and distribute than physical (or "print") books. 

2. E-book sales have been increasing rapidly ever since Amazon released its first 

Kindle device in November of2007. In developing and then mass marketing its Kindle e-reader 

and associated e-book content, Amazon substantially increased the retail market for e-books. 

One of Amazon's most successful marketing strategies was to lower substantially the price of 

newly released and bestselling e-books to $9.99. 

3. Publishers saw the rise in e-books, and particularly Amazon's price discounting, 

as a substantial challenge to their traditional business model. The Publisher Defendants feared 

that lower retail prices fore-books might lead eventually to lower wholesale prices fore-books, 

lower prices for print books, or other consequences the publishers hoped to avoid. Each 

Publisher Defendant desired higher retail e-book prices across the industry before "$9.99" 

became an entrenched consumer expectation. By the end of2009, however, the Publisher 

Defendants had concluded that unilateral efforts to move Amazon away from its practice of 

offering low retail prices would not work, and they thereafter conspired to raise retail e-book 

prices and to otherwise limit competition in the sale of e-books. To effectuate their conspiracy, 
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the Publisher Defendants teamed up with Defendant Apple, which shared the same goal of 

restraining retail price competition in the sale of e-books. 

4. The Defendants' conspiracy to limit e-book price competition came together as 

the Publisher Defendants were jointly devising schemes to limit Amazon's ability to discount e­

books and Defendant Apple was preparing to launch its electronic tablet, the iPad, and 

considering whether it should sell e-books that could be read on the new device. Apple had long 

believed it would be able to "trounce Amazon by opening up [its] own ebook store," but the 

intense price competition that prevailed among e-book retailers in late 2009 had driven the retail 

price of popular e-books to $9.99 and had reduced retailer margins one-books to levels that 

Apple found unattractive. As a result of discussions with the Publisher Defendants, Apple 

learned that the Publisher Defendants shared a common objective with Apple to limit e-book 

retail price competition, and that the Publisher Defendants also desired to have popular e-book 

retail prices stabilize at levels significantly higher than $9.99. Together, Apple and the Publisher 

Defendants reached an agreement whereby retail price competition would cease (which all the 

conspirators desired), retail e-book prices would increase significantly (which the Publisher 

Defendants desired), and Apple would be guaranteed a 30 percent "commission" on each e-book 

it sold (which Apple desired). 

5. To accomplish the goal of raising e-book prices and otherwise limiting retail 

competition for e-books, Apple and the Publisher Defendants jointly agreed to alter the business 

model governing the relationship between publishers and retailers. Prior to the conspiracy, both 

print books and e-books were sold under the longstanding "wholesale model." Under this model, 

publishers sold books to retailers, and retailers, as the owners of the books, had the freedom to 

establish retail prices. Defendants were determined to end the robust retail price competition in 
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e-books that prevailed, to the benefit of consumers, under the wholesale model. They therefore 

agreed jointly to replace the wholesale model for selling e-books with an "agency model." 

Under the agency model, publishers would take control of retail pricing by appointing retailers as 

"agents" who would have no power to alter the retail prices set by the publishers. As a result, the 

publishers could end price competition among retailers and raise the prices consumers pay fore­

books through the adoption of identical pricing tiers. This change in business model would not 

have occurred without the conspiracy among the Defendants. 

6. Apple facilitated the Publisher Defendants' collective effort to end retail price 

competition by coordinating their transition to an agency model across all retailers. Apple 

clearly understood that its participation in this scheme would result in higher prices to 

consumers. As Apple CEO Steve Jobs described his company's strategy for negotiating with the 

Publisher Defendants, "We'll go to [an) agency model, where you set the price, and we get our 

30%, and yes, the customer pays a little more, but that's what you want anyway." Apple was 

perfectly willing to help the Publisher Defendants obtain their objective of higher prices for 

consumers by ending Amazon's "$9 .99" price program as long as Apple was guaranteed its 30 

percent margin and could avoid retail price competition from Amazon. 

7. The plan- what Apple proudly described as an "aikido move" worked. Over 

three days in January 2010, each Publisher Defendant entered into a functionally identical 

agency contract with Apple that would go into effect simultaneously in April 2010 and "chang[ e) 

the industry permanently." These "Apple Agency Agreements" conferred on the Publisher 

Defendants the power to set Apple's retail prices fore-books, while granting Apple the assurance 

that the Publisher Defendants would raise retail e-book prices at all other e-book outlets, too. 

Instead of$9.99, electronic versions of bestsellers and newly released titles would be priced 
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according to a set of price tiers contained in each of the Apple Agency Agreements that 

determined de facto retail e-book prices as a function of the title's hardcover list price. All 

bestselling and newly released titles bearing a hardcover list price between $25.01 and $35.00, 

for example, would be priced at $12.99, $14.99, or $16.99, with the retail e-book price increasing 

in relation to the hardcover list price. 

8. After executing the Apple Agency Agreements, the Publisher Defendants all then 

quickly acted to complete the scheme by imposing agency agreements on all their other retailers. 

As a direct result, those retailers lost their ability to compete on price, including their ability to 

sell the most popular e-books for $9.99 or for other low prices. Once in control ofretail prices, 

the Publisher Defendants limited retail price competition among themselves. Millions of e­

books that would have sold at retail for $9.99 or for other low prices instead sold for the prices 

. indicated by the price schedules included in the Apple Agency Agreements-generally, $12.99 

or $14.99. Other price and non-price competition among e-book publishers and among e-book 

retailers also was unlawfully eliminated to the detriment of U.S. consumers. 

9. The purpose of this lawsuit is to enjoin the Publisher Defendants and Apple from 

further violations of the nation's antitrust laws and to restore the competition that has been lost 

due to the Publisher Defendants' and Apple's illegal acts. 

10. Defendants' ongoing conspiracy and agreement have caused e-book consumers to· 

pay tens of millions of dollars more for e-books than they otherwise would have paid. 

11. The United States, through this suit, asks this Court to declare Defendants' 

conduct illegal and to enter injunctive relief to prevent further injury to consumers in the United 

States. 

5 



Case 1:12-cv-02826-UA Document 1 Filed 04/11/12 Page 6 of 36 

II. DEFENDANTS 

12. Apple, Inc. has its principal place of business at I Infinite Loop, Cupertino, CA 

95014. Among many other businesses, Apple, Inc. distributes e-books through its iBookstore. 

13. Hachette Book Group, Inc. has its principal place of business at 237 Park Avenue, 

New York, NY 10017. It publishes e-books and print books through publishers such as Little, 

Brown, and Company and Grand Central Publishing. 

14. HarperCollins Publishers L.L.C. has its principal place of business at IO E. 53rd 

Street, New York, NY I 0022. It publishes e-books and print books through publishers such as 

Harper and William Morrow. 

15. Holtzbrinck Publishers, LLC d/b/a Macmillan has its principal place of business 

at 175 Fifth Avenue, New York, NY 10010. It publishes e-books and print books through 

publishers such as Farrar, Straus and Giroux and St. Martin's Press. Verlagsgruppe Georg von 

Holtzbrinck GmbH owns Holtzbrinck Publishers, LLC d/b/a Macmillan and has its principal 

place of business at GiinsheidestraBe 26, Stuttgart 70184, Germany. 

16. Penguin Group (USA), Inc. has its principal place of business at 375 Hudson 

Street, New York, NY 10014. It publishes e-books and print books through publishers such as 

The Viking Press and Gotham Books. Penguin Group (USA), Inc. is the United States affiliate 

of The Penguin Group, a division of Pearson pie, which has its principal place of business at 80 

Strand, London WC2R ORL, United Kingdom. 

17. Simon & Schuster, Inc. has its principal place of business at 1230 Avenue of the 

Americas, New York, NY 10020. It publishes e-books and print books through publishers such 

as Free Press and Touchstone. 
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III. JURJSDICTION, VENUE, AND INTERSTATE COMMERCE 

18. Plaintiff United States of America brings this action pursuant to Section 4 of the 

Sherman Act, 15 U.S.C. § 4, to obtain equitable relief and other relief to prevent and restrain 

Defendants' violations of Section 1 of the Sherman Act, 15 U.S.C § 1. 

19. This Court has subject matter jurisdiction over this action under Section 4 of the 

Sherman Act, 15 U.S.C. § 4, and 28 U.S.C. §§ 1331, 1337(a), and 1345. 

20. This Court has personal jurisdiction over each Defendant and venue is proper in 

the Southern District ofNew York under Section 12 of the Clayton Act, 15 U.S.C. § 22, and 28 

U.S.C. § 1391, because each Defendant transacts business and is found within the Southern 

District of New York. The U.S. component of each Publisher Defendant is headquartered in the 

Southern District of New York, and acts in furtherance of the conspiracy occurred in this 

District. Many thousands of the Publisher Defendants' e-books are and have been sold in this 

District, including through Defendant Apple's iBookstore. 

21. Defendants are engaged in, and their activities substantially affect, interstate trade 

and commerce. The Publisher Defendants sell e-books throughout the United States. Their e­

books represent a substantial amount of interstate commerce. In 2010, United States consumers 

paid more than $300 million for the Publisher Defendants' e-books, including more than $40 

million for e-books licensed through Defendant Apple's iBookstore. 

IV. CO-CONSPIRATORS 

22. Various persons, who are known and unknown to Plaintiff, and not named as 

defendants in this action, including senior executives of the Publisher Defendants and Apple, 

have participated as co-conspirators with Defendants in the offense alleged and have performed 

acts and made statements in furtherance of the conspiracy. 
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V. THE PUBLISHING INDUSTRY AND BACKGROUND OF THE CONSPIRACY 

A. Print Books 

23. Authors submit books to publishers in manuscript form. Publishers edit 

manuscripts, print and bind books, provide advertising and related marketing services, decide 

when a book should be released for sale, and distribute books to wholesalers and retailers. 

Publishers also determine the cover price or "list price" of a book, and typically that price 

appears on the book's cover. 

24. Retailers purchase print books directly from publishers, or through wholesale 

distributors, and resell them to consumers. Retailers typically purchase print books under the 

"wholesale model." Under that model, retailers pay publishers approximately one-half of the list 

price of books, take ownership of the books, then resell them to consumers at prices of the 

retailer's choice. Publishers have sold print books to retailers through the wholesale model for 

over I 00 years and continue to do so today. 

B. £-books 

25. E-books are books published in electronic formats. E-book publishers avoid some 

of the expenses incurred in producing and distributing print books, including most manufacturing 

expenses, warehousing expenses, distribution expenses, and costs of dealing with unsold stock. 

26. Consumers purchase e-books through websites of e-book retailers or through 

applications loaded onto their reading devices. Such electronic distribution allows e-book 

retailers to avoid certain expenses they incur when they sell print books, including most 

warehousing expenses and distribution expenses. 

27. From its very small base in 2007 at the time of Amazon's Kindle launch, thee-

book market has exploded, registering triple-digit sales growth each year. E-books now 
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constitute at least ten percent of general interest fiction and non-fiction books (commonly known 

as "trade" books 1) sold in the United States and are widely predicted to reach at least 25 percent 

of U.S. trade books sales within two to three years. 

D. Publisher Defendants and "The $9. 99 Problem" 

28. The Publisher Defendants compete against each other for sales of trade e-books to 

consumers. Publishers bid against one another for print- and electronic-publishing rights to 

content that they expect will be most successful in the market. They also compete against each 

other in bringing those books to market. For example, in addition to price-setting, they create 

cover art and other on-book sales inducements, and also engage in advertising campaigns for 

some titles. 

29. The Publisher Defendants are five of the six largest publishers of trade books in 

the United States. They publish the vast majority of their newly released titles as both print 

books and e-books. Publisher Defendants compete against each other in the sales of both trade 

print books and trade e-books. 

30. When Amazon launched its Kindle device, it offered newly released and 

bestselling e-books to consumers for $9.99. At that time, Publisher Defendants routinely 

wholesaled those e-books for about that same price, which typically was Jess than the wholesale 

price of the hardcover versions of the same titles, reflecting publisher cost savings associated 

with the electronic format. From the time of its launch, Amazon's e-book distribution business 

has been consistently profitable, even when substantially discounting some newly released and 

bestselling titles. 

1 Non-trade e-books include electronic versions of children's picture books and academic 
textbooks, reference materials, and other specialized texts that typically are published by separate 
imprints from trade books, often are sold through separate channels, and are not reasonably 
substitutable for trade e-books. 
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31. To compete with Amazon, other e-book retailers often matched or approached 

Amazon's $9.99-or-less prices fore-book versions of new releases and New York Times 

bestsellers. As a result of that competition, consumers benefited from Amazon's $9.99-or-less e­

book prices even if they purchased e-books from competing e-book retailers. 

32. The Publisher Defendants feared that $9.99 would become the standard price for 

newly released and bestselling e-books. For example, one Publisher Defendant's CEO 

bemoaned the "wretched $9.99 price point" and Penguin USA CEO David Shanks worried that 

e-book pricing "can't be $9.99 for hardcovers." 

33. The Publisher Defendants believed the low prices for newly released and 

bestselling e-books were disrupting the industry. The Amazon-led $9.99 retail price point for the 

most popular e-books troubled the Publisher Defendants because, at $9. 99, most of these e-book 

titles were priced substantially lower than hardcover versions of the same title. The Publisher 

Defendants were concerned these lower e-book prices would lead to the "deflation" of hardcover 

book prices, with accompanying declining revenues for publishers. The Publisher Defendants 

also worried that if$9.99 solidified as the consumers' expected retail price fore-books, Amazon 

and other retailers would demand that publishers lower their wholesale prices, further 

compressing publisher profit margins. 

34. The Publisher Defendants also feared that the $9.99 price point would make e-

books so popular that digital publishers could achieve sufficient scale to challenge the major 

incumbent publishers' basic business model. The Publisher Defendants were especially 

concerned that Amazon was well positioned to enter the digital publishing business and thereby 

supplant publishers as intermediaries between authors and consumers. Amazon had, in fact, 

taken steps to do so, contracting directly with authors to publish their works as e-books-at a 
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higher royalty rate than the Publisher Defendants offered. Amazon's move threatened the 

Publisher Defendants' traditional positions as the gate-keepers of the publishing world. The 

Publisher Defendants also feared that other competitive advantages they held as a result of years 

of investments in their print book businesses would erode and, eventually, become irrelevant, as 

e-book sales continued to grow. 

E. Publisher Defendants Recognize They Cannot Solve "The $9. 99 Problem" Alone 

35. Each Publisher Defendant knew that, acting alone, it could not compel Amazon to 

raise e-book prices and that it was not in its economic self-interest to attempt unilaterally to raise 

retail e-book prices. Each Publisher Defendant relied on Amazon to market and distribute its e­

books, and each Publisher Defendant believed Amazon would leverage its position as a large 

retailer to preserve its ability to compete and would resist any individual publisher's attempt to 

raise the prices at which Amazon sold that publisher's e-books. As one Publisher Defendant 

executive acknowledged Amazon's bargaining strength, "we've always known that unless other 

publishers follow us, there's no chance of success in getting Amazon to change its pricing 

practices." In the same email, the executive wrote, "without a critical mass behind us Amazon 

won't 'negotiate,' so we need to be more confident of how our fellow publishers will react. ... " 

36. Each Publisher Defendant also recognized that it would lose sales if retail prices 

increased for only its e-books while the other Publisher Defendants' e-books remained 

competitively priced. In addition, higher prices for just one publisher's e-books would not 

change consumer perceptions enough to slow the erosion of consumer-perceived value of books 

that all the Publisher Defendants feared would result from Amazon's $9.99 pricing policy. 
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VI. DEFENDANTS' UNLAWFUL ACTIVITIES 

37. Beginning no later than September 2008, the Publisher Defendants' senior 

executives engaged in a series of meetings, telephone conversations and other communications 

in which they jointly acknowledged to each other the threat posed by Amazon's pricing strategy 

and the need to work collectively to end that strategy. By the end of the summer of2009, the 

Publisher Defendants had agreed to act collectively to force up Amazon's retail prices and 

thereafter considered and implemented various means to accomplish that goal, including moving 

under the guise of a joint venture. Ultimately, in late 2009, Apple and the Publisher Defendants 

settled on the strategy that worked-replacing the wholesale model with at! agency model that 

gave the Publisher Defendants the power to raise retail e-book prices themselves. 

38. The evidence showing conspiracy is substantial and includes: 

• Practices facilitating a horizontal conspiracy. The Publisher Defendants regularly 
communicated with each other in private conversations, both in person and on the 
telephone, and in e-mails to each other to exchange sensitive information and 
assurances of solidarity to advance the ends of the conspiracy. 

• Direct evidence of a conspiracy. The Publisher Defendants directly discussed, 
agreed to, and encouraged each other to collective action to force Amazon to raise 
its retail e-book prices. 

• Recognition of illicit nature of communications. Publisher Defendants took steps 
to conceal their communications with one another, including instructions to 
"double delete" e-mail and taking other measures to avoid leaving a paper trail. 

• Acts contrarv to economic interests. It would have been contrary to the economic 
interests of any Publisher Defendant acting alone to attempt to impose agency on 
all of its retailers and then raise its retail e-book prices. For example, Penguin 
Group CEO John Makinson reported to his parent company board of directors that 
"the industry needs to develop a common strategy" to address the threat "from 
digital companies whose objective may be to disintermediate traditional 
publishers altogether" because it "will not be possible for any individual publisher 
to mount an effective response," and Penguin later admitted that it would have 
been economically disadvantaged if it "was the only publisher dealing with Apple 
under the new business model." 
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• Motive to enter the conspiracy, including knowledge or assurances that 
competitors also will enter. The Publisher Defendants were motivated by a desire 
to maintain both the perceived value of their books and their own position in the 
industry. They received assurances from .both each other and Apple that they all 
would move together to raise retail e-book prices. Apple was motivated to ensure 
that it would not face competition from Amazon's low-price retail strategy. 

• Abrupt, contemporaneous shift from past behavior. Prior to January 23, 2010, all 
Publisher Defendants sold their e-books under the traditional wholesale model; by 
January 25, 2010, all Publisher Defendants had irrevocably committed to 
transition all of their retailers to the agency model (and Apple had committed to 
sell e-books on a model inconsistent with the way it sells the vast bulk of the 
digital media it offers in its iTunes store). On April 3, 2010, as soon as the Apple 
Agency Agreements simultaneously became effective, all Publisher Defendants 
immediately used their new retail pricing authority to raise the retail prices of 
their newly released and bestselling e-books to the common ostensible maximum 
prices contained in their Apple Agency Agreements. 

A. The Publisher Defendants Recognize a Common Threat 

39. Starting no later than September of2008 and continuing for at least one year; the 

Publisher Defendants' CEOs (at times joined by one non-defendant publisher's CEO) met 

privately as a group approximately once per quarter. These meetings took place in private dining 

rooms of upscale Manhattan restaurants and were used to discuss confidential business and 

competitive matters, including Amazon's e-book retailing practices. No legal counsel was 

present at any of these meetings. 

40. In September 2008, Penguin Group CEO John Makinson was joined by 

Macmillan CEO John Sargent and the CEOs of the other four large publishers at a dinner 

meeting in "The Chefs Wine Cellar," a private room at Picholene. One of the CEOs reported 

that business matters were discussed. 

41. In January 2009, the CEO of one Publisher Defendant, a United States subsidiary 

of a European corporation, promised his corporate superior, the CEO of the parent company, that 

he would raise the future of e-books and Amazon's potential role in that future at an upcoming 
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meeting of publisher CEOs. Later that month, at a dinner meeting hosted by Penguin Group 

CEO John Makinson, again in "The Chef's Wine Cellar" at Picholene, the same group of 

publisher CEOs met once more. 

42. On or about June 16, 2009, Mr. Makinson again met privately with other 

Publisher Defendant CEOs and discussed, inter alia, the growth of e-books and Amazon's role in 

that growth. 

43. On or about September 10, 2009, Mr. Makinson once again met privately with 

other Publisher Defendant CEOs and the CEO of one non-defendant publisher in a private room 

of a different Manhattan restaurant, Alto. They discussed the growth of e-books and complained 

about Amazon's role in that growth. 

44. In addition to the CEO dinner meetings, Publisher Defendants' CEOs and other 

executives met in-person, one-on-one to communicate about e-books multiple times over the 

course of2009 and into 2010. Similar meetings took place in Europe, including meetings in the 

fall of 2009 between executives of Macmillan parent company Verlagsgruppe Georg von 

Holtzbrinck GmbH and executives of another Publisher Defendant's parent company. 

Macmillan CEO John Sargent joined at least one of these parent company meetings. 

45. These private meetings provided the Publisher Defendants' CEOs the opportunity 

to discuss how they collectively could solve "the $9.99 problem." 

B. Publisher Defendants Conspire To Raise Retail E-book Prices Under the Guise of 
Joint Venture Discussions 

46. While each Publisher Defendant recognized that it could notsolve "the $9.99 

problem" by itself, collectively the Publisher Defendants accounted for nearly half of Amazon's 

e-book revenues, and by refusing to compete with one another for Amazon's business, the 
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Publisher Defendants could force Amazon to accept the Publisher Defendants' new contract 

terms and to change its pricing practices. 

47. The Publisher Defendants thus conspired to act collectively, initially in the guise 

of joint ventures. These ostensible joint ventures were not meant to enhance competition by 

bringing to market products or services that the publishers could not offer unilaterally, but rather 

were designed as anticompetitive measures to raise prices. 

48. All five Publisher Defendants agreed in 2009 at the latest to act collectively to 

raise retail prices for the most popular e-books above $9.99. One CEO of a Publisher 

Defendant's parent company explained to his corporate superior in a July 29, 2009 e-mail 

message that "[i]n the USA and the UK, but also in Spain and France to a lesser degree, the 'top 

pµblishers' are in discussions to create an alternative platform to Amazon fore-books. The goal 

is less to compete with Amazon as to force it to accept a price level higher than 9.99 .... I am in 

NY this week to promote these ideas and the movement is positive with [the other four Publisher 

Defendants]." (Translated from French). 

49. Less than a week later, in an August 4, 2009 strategy memo for the board of 

directors of Penguin's ultimate parent company, Penguin Group CEO John Makinson conveyed 

the same message: 

Competition for the attention of readers will be most intense from 
digital companies whose objective may be to disintermediate 
traditional publishers altogether. This is not a new threat but we 
do appear to be on a collision course with Amazon, and possibly 
Google as well. It will not be possible for any individual publisher 
to mount an effective response, because of both the resources 
necessary and the risk of retribution, so the industry needs to 
develop a common strategy. This is the context for the 
development of the Project Z initiatives [joint ventures] in London 
and New York. 
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C. Defendants Agree To Increase and Stabilize Retail E-book Prices by Collectively 
Adopting an Agency Model 

50. To raise e-book prices, the Publisher Defendants also began to consider in late 

2009 selling e-books under an "agency model" that would take away Amazon's ability to set low 

retail prices. As one CEO of a Publisher Defendant's parent company explained in a December 

6, 2009 e-mail message, "[ o ]ur goal is to force Amazon to return to acceptable sales prices 

through the establishment of agency contracts in the USA .... To succeed our colleagues must 

know that we entered the fray and follow us." (Translated from French). 

51. Apple's entry into the e-book business provided a perfect opportunity for 

collective action to implement the agency model and use it to raise retail e-book prices. Apple 

was in the process of developing a strategy to sell e-books on its new iPad device. Apple 

initially contemplated selling e-books through the existing wholesale model, which was similar 

to the manner in which Apple sold the vast majority of the digital media it offered in its iTunes 

store. On February 19, 2009, Apple Vice President oflnternet Services Eddy Cue explained to 

Apple CEO Steve Jobs in an e-mail, "[a ]t this point, it would be very easy for us to compete and 

I think trounce Amazon by opening up our own ebook store." In addition to considering 

competitive entry at that time, though, Apple also contemplated illegally dividing the digital 

content world with Amazon, allowing each to "own the category" of its choice-audio/video to 

Apple and e-books to Amazon. 

52. Apple soon concluded, though, that competition from other retailers - especially 

Amazon - would prevent Apple from earning its desired 30 percent margins on e-book sales. 

Ultimately, Apple, together with the Publisher Defendants, set in motion a plan that would 

compel all non-Apple e-book retailers also to sign onto agency or else, as Apple's CEO put it, 

the Publisher Defendants all would say, "we're not going to give you the books." 
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53. The executive in charge of Apple's inchoate e-books business, Eddy Cue, 

telephoned each Publisher Defendant and Random House on or around December 8, 2009 to 

schedule exploratory meetings in New York City on December 15 and December 16. Hachette 

and HarperCollins took the lead in working with Apple to capitalize on this golden opportunity 

for the Publisher Defendants to achieve their goal of raising and stabilizing retail e-book prices 

above $9.99 by collectively imposing the agency model on the industry. 

54. It appears that Hachette and HarperCollins communicated with each other about 

moving to an agency model during the brief window between Mr. Cue's first telephone calls to 

the Publisher Defendants and his visit to meet with their CEOs. On the morning of December 

I 0, 2009, a HarperCollins executive added to his calendar an appointment to call a Hachette 

executive at I 0:50 AM. At 11 :0 I AM, the Hachette executive returned the phone call, and the 

two spoke for six minutes. Then, less than a week later in New York, both Hachette and 

HarperCollins executives told Mr. Cue in their initial meetings with him that they wanted to sell 

e-books under an agency model, a dramatic departure from the way books had been sold for over 

a century. 

55. The other Publisher Defendants also made clear to Apple that they "certainly" did 

not want to continue "the existiQg way that they were doing business," i.e., with Amazon 

promoting their most popular e-books for $9. 99 under a wholesale model. 

56. Apple saw a way to turn the agency scheme into a highly profitable model for 

itself. Apple determined to give the Publisher Defendants what they wanted while shielding 

itself from retail price competition and realizing margins far in excess of what e-book retailers 

then averaged on each newly released or bestselling e-book sold. Apple realized that, as a result 

of the scheme, "the customer" would "pay[] a little more." 

17 



Case 1:12-cv-02826-UA Document 1 Filed 04/11/12 Page 18 of 36 

57. On December 16, 2009, the day after both companies' initial meetings with 

Apple, Penguin Group CEO John Makinson had a breakfast meeting at a London hotel with the 

CEO of another Publisher Defendant's parent company. Consistent with the Publisher 

Defendants' other efforts to conceal their activities, Mr. Makinson' s breakfast companion wrote 

to his U.S. subordinate that he would recount portions of his discussion with Mr. Makinson only 

by telephone. 

58. By the time Apple arrived for a second round of meetings during the week of 

December 21, 2009, the agency model had become the focus of its discussions with all of the 

Publisher Defendants. In these discussions, Apple proposed that the Publisher Defendants 

require all retailers of their e-books to accept the agency model. Apple thereby sought to ensure 

that it would not have to compete on retail prices. The proposal appealed to the Publisher 

Defendants because wresting pricing control from Amazon and other e-book retailers would 

advance their collusive plan to raise retail e-book prices. 

59. The Publisher Defendants acknowledged to Apple their common objective to end 

Amazon's $9.99 pricing. As Mr. Cue reported in an e-mail message to Apple's CEO Steve Jobs, 

the three publishers with whom he had met saw the "plus" of Apple's position as "solv[ing the] 

Amazon problem." The "negative" was that Apple's proposed retail prices - topping out at 

$12.99 for newly released and bestselling e-books-were a "little less than [the publishers] 

would like." Likewise, Mr. Jobs later informed an executive of one of the Publisher Defendant's 

corporate parents that "[a]ll major publishers" had told Apple that "Amazon's $9.99 price for 

new releases is eroding the value perception of their products in customer'sminds, and they do 

not want this practice to continue for new releases." 
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60. As perhaps the only company that could facilitate their goal of raising retail e-

book prices across the industry, Apple knew that it had significant leverage in negotiations with 

Publisher Defendants. Apple exercised this leverage to demand a thirty percent commission-a 

margin significantly above the prevailing competitive margins for e-book retailers. The 

Publisher Defendants worried that the combination of paying Apple a higher commission than 

they would have liked and pricing their e-books lower than they wanted might be too much to 

bear in exchange for.Apple's facilitation of their agreement to raise retail e-book prices. 

Ultimately, though, they convinced Apple to allow them to raise prices high enough to make the 

deal palatable to them. 

61. As it negotiated with the Publisher Defendants in December 2009 and January 

2010, Apple kept each Publisher Defendant informed of the status of its negotiations with the 

other Publisher Defendants. Apple also assured the Publisher Defendants that its proposals were 

the same to each and that no deal Apple agreed to with one publisher would be materially 

different from any deal it agreed to with another publisher. Apple thus knowingly served as a 

critical conspiracy participant by allowing the Publisher Defendants to signal to one another both 

(a) which agency terms would comprise an acceptable means of achieving their ultimate goal of 

raising and stabilizing retail e-book prices, and (b) that they could lock themselves into this 

particular means of collectively achieving that goal by all signing their Apple Agency 

Agreement. 

62. Apple's Mr. Cue e-mailed each Publisher Defendant between January 4, 2010, 

and January 6, 2010 an outline of what he tabbed "the best approach fore-books." He reassured 

Penguin USA CEO David Shanks and other Publisher Defendant CEOs that Apple adopted the 
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approach "[a]fter talking to all the other publishers." Mr. Cue sent substantively identical e-mail 

messages and proposals to each Publisher Defendant. 

63. The outlined proposal that Apple circulated after consulting with each Publisher 

Defendant contained several key features. First, as Hachette and HarperCollins had initially 

suggested to Apple, the publisher would be the principal and Apple would be the agent fore­

book sales. Consumer pricing authority would be transferred from retailers to publishers. 

Second, Apple's proposal mandated that every other retailer of each publisher's e-books -

Apple's direct competitors- be forced to accept the agency model as well. As Mr. Cue wrote, 

"all resellers of new titles need to be in agency model." Third, Apple would receive a 30 percent 

commission for each e-book sale. And fourth, each Publisher Defendant would have identical 

pricing tiers for e-books sold through Apple's iBookstore. 

64. On January 11, 2010, Apple e-mailed Its proposed e-book distribution agreement 

to all the Publisher Defendants. As with the outlined proposals Apple sent earlier in January, the 

proposed e-book distribution agreements were substantially the same. Also on January 11, 2010, 

Apple separately e-mailed to Penguin and two other Publisher Defendants charts showing how 

the Publisher Defendant's bestselling e-books would be priced at $12.99-the ostensibly 

maximum price under Apple's then-current price tier proposal- in the iBookstore. 

65. The proposed e-book distribution agreement mainly incorporated the principles 

Apple set out in its e-mail messages of January 4 through January 6, with two notable changes. 

First, Apple demanded that the Publisher Defendants provide Apple their complete e-book 

catalogs and that they not delay the electronic release of any title behind its print release. 

Second, and more important, Apple replaced the express requirement that each publisher adopt 

the agency model with each of its retailers with an unusual most favored nation ("MFN") pricing 
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provision. That provision was not structured like a standard MFN in favor of a retailer, ensuring 

Apple that it would receive the best available wholesale price. Nor did the MFN ensure Apple 

that the Publisher Defendants would not set a higher retail price on the iBookstore than they set 

on other websites where they controlled retail prices. Instead, the MFN here required each 

publisher to guarantee that it would lower the retail price of each e-book in Apple's iBookstore 

to match the lowest price offered by any other retailer, even if the Publisher Defendant did not 

control that other retailer's ultimate consumer price. That is, instead of an MFN designed to 

protect Apple's ability to compete, this MFN was designed to protect Apple from having to 

compete on price at all, while still maintaining Apple's 30 percent margin. 

66. The purpose of these provisions was to work in concert to enforce the 

Defendants' agreement to raise and stabilize retail e-book prices. ApJ?le and the Publisher 

Defendants recognized that coupling Apple's right to all of their e-books with its right to demand 

that those e-books not be priced higher on the iBookstore than on any other website effectively 

required that each Publisher Defendant take away retail pricing control from all other e-book 

retailers, including stripping them of any ability to discount or otherwise price promote e-books 

out of the retailer's own margins. Otherwise, the retail price MFN would cause Apple's 

iBookstore prices to drop to match the best available retail price of each e-book, and the 

Publisher Defendants would receive only 70 percent of those reduced retail prices. Price 

competition by other retailers, if allowed to continue, thus likely would reduce e-book revenues 

to levels the Publisher Defendants could not control or predict. 

67. In negotiating the retail price MFN with Apple, "some of [the Publisher 

Defendants]" asserted that Apple did not need the provision "because they would be moving to 
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an agency model with [the other e-book retailers,]" regardless. Ultimately, though, all 

Defendants agreed to include the MFN commitment mechanism. 

68. On January 16, 2010, Apple, via Mr. Cue, offered revised terms to the Publisher 

Defendants that again were identical in substance. Apple modified its earlier proposal in two 

significant ways. First, in response to publisher requests, it added new maximum pricing tiers 

that increased permissible e-book prices to $16.99 or $19.99, depending on the book's hardcover 

list price. Second, Apple's new proposal mitigated these price increases somewhat by adding 

special pricing tiers fore-book versions of books on the New York Times fiction and non-fiction 

bestseller lists. Fore-book versions of bestsellers bearing list prices of$30 or less, Publisher 

Defendants could set a price up to $12.99; for bestsellers bearing list prices between $30 and 

$35, thee-book price cap would be $14.99. In conjunction with the revised proposal, Mr. Cue 

set up meetings for the next week to finalize agreements with the Publisher Defendants. 

69. Each Publisher Defendant required assurances that it would not be the only 

publisher to sign an agreement with Apple that would compel it either to take pricing authority 

from Amazon or to pull its e-books from Amazon. The Publisher Defendants continued to fear 

that Amazon would act to protect its ability to price e-books at $9 .99 or less if any one of them 

acted alone. Individual Publisher Defendants also feared punishment in the marketplace if only 

its e-books suddenly became more expensive at retail while other publishers continued to allow 

retailers to compete on price. As Mr. Cue noted, "all of them were very concerned about being 

the only ones to sign a deal with us." Penguin explicitly communicated to Apple that it would 

sign an e-book distribution agreement with Apple only if at least three of the other "major[]" 

publishers did as well. Apple supplied the needed assurances. 
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70. While the Publisher Defendants were discussing e-book distribution terms with 

Apple during the week of January 18, 2010, Amazon met in New York City with a number of 

prominent authors and agents to unveil a new program under which copyright holders could take 

their e-books directly to Amazon - cutting out the publisher - and Amazon would pay royalties 

of up to 70 percent, far in excess of what publishers offered. This announcement further 

highlighted the direct competitive threat Amazon posed to the Publisher Defendants' business 

model. The Publisher Defendants reacted immediately. For example, Penguin USA CEO David 

Shanks reported being "really angry" after "hav[ing] read (Amazon's] announcement." After 

thinking about it for a day, Mr. Shanks concluded, "[o]n Apple I am now more convinced that 

we need a viable alternative to Amazon or this nonsense will continue and get much worse." 

Another decisionmaker stated he was "p****d" at Amazon for starting to compete directly 

against the publishers and expressed his desire "to screw Amazon." 

71. To persuade one of the Publisher Defendants to stay with the others and sign an 

agreement, Apple CEO Steve Jobs wrote to an executive of the Publisher Defendant's corporate 

parent that the publisher had only two choices apart from signing the Apple Agency Agreement: 

(i) accept the status quo ("Keep going with Amazon at $9.99"); or (ii) continue with a losing 

policy of delaying the release of electronic versions of new titles ("Hold back your books from 

Amazon"). According to Jobs, the Apple deal offered the Publisher Defendants a superior 

alternative path to the higher retail e-book prices they sought: "Throw in with Apple and see if 

we can all make a go of this to create a real mainstream e-books market at $12.99 and $14.99." 

72. In addition to passing information through Apple and during their private dinners 

and other in-person meetings, the Publisher Defendants frequently communicated by telephone 

to exchange assurances of common action in attempting to raise the retail price of e-books. 
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These telephone communications increased significantly during the two-month period in which 

the Publisher Defendants considered and entered the Apple Agency Agreements. During 

December 2009 and January 2010, the Publisher Defendants' U.S. CEOs placed at least 56 

phone calls to one another. Each CEO, including Penguin's Shanks and Macmillan's Sargent, 

placed at least seven such phone calls. 

73. The timing, frequency, duration, and content of the Publisher Defendant CEOs' 

phone calls demonstrate that the Publisher Defendants used them to seek and exchange 

assurances of common strategies and business plans regarding the Apple Agency Agreements. 

For example, in addition to the telephone calls already described in this complaint: 

• Near the time Apple first presented the agency model, one Publisher Defendant's 
CEO used a telephone call - ostensibly made to discuss a marketing joint venture 
- to tell Penguin USA CEO David Shanks that "everyone is in the same place 
with Apple." 

• After receiving Apple's January 16, 2010 revised proposal, executives of several 
Publisher Defendants responded to the revised proposal and meetings by, again, 
seeking and exchanging confidential information. For example, on Sunday, 
January 17, one Publisher Defendant's CEO used his mobile phone to call another 
Publisher Defendant's CEO and talk for approximately ten minutes. And on the 
morning of January 19, Penguin USA CEO David Shanks had an extended 
telephone conversation with the CEO of another Publisher Defendant. 

• On January 21, 2010, the CEO of one Publisher Defendant's parent company 
instructed his U.S. subordinate via e-mail to find out Apple's progress in agency 
negotiations with other publishers. Four minutes after that e-mail was sent, the 
U.S. executive called another Publisher Defendant's CEO, and the two spoke for 
over eleven minutes. 

• On January 22, 2010, at 9:30 a.m., Apple's Cue met with one Publisher 
Defendant's CEO to make what Cue hoped would be a "final go/no-go decision" 
about whether the Publisher Defendant would sign an agreement with Apple. 
Less than an hour later, the Publisher Defendant's CEO made phone calls, two 
minutes apart, to two other Publisher Defendants' CEOs, including Macmillan's 
Sargent. The CEO who placed the calls admitted under oath to placing them 
specifically to learn if the other two Publisher Defendants would sign with Apple 
prior to Apple's iPad launch. 
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• On the evening of Saturday, January 23, 2010, Apple's Cue e-mailed his boss, 
Steve Jobs, and noted that Penguin USA CEO David Shanks "want[ed] an 
assurance that he is 1 of 4 before signing." The following Monday morning, at 
9:46 am., Mr. Shanks called another Publisher Defendant's CEO and the two 
talked for approximately four minutes. Both Penguin and the other Publisher 
Defendant signed their Apple Agency Agreements later that day. 

74. On January 24, 2010, Hachette signed an e-book distribution agreement with 

Apple. Over the next two days, Simon & Schuster, Macmillan, Penguin, and HarperCollins all 

followed suit and signed e-book distribution agreements with Apple. Within these three days, 

the Publisher Defendants agreed with Apple to abandon the longstanding wholesale model for 

selling e-books. The Apple Agency Agreements took effect simultaneously on April 3, 2010 

with the release of Apple's new iPad. 

75. The final version of the pricing tiers in the Apple Agency Agreements contained 

the $12.99 and $14.99 price points for bestsellers, discussed earlier, and also established prices 

for all other newly released titles based on the hardcover list price of the same title. Although 

couched as maximum retail prices, the price tiers in fact established the retail e-book prices to be 

charged by Publisher Defendants. 

76. By entering the Apple Agency Agreements, each Publisher Defendant effectively 

agreed to require all of their e-book retailers to accept the agency model. Both Apple and the 

Publisher Defendants understood the Agreements would compel the Publisher Defendants to 

take pricing authority from all non-Apple e-book retailers. A February 10, 2010 presentation by 

one Publisher Defendant applauded this result (emphasis in original): "The Apple agency model 

deal means that we will have to shift to an agency model with Amazon which [will) 

strengthen our control over pricing." 

77. Apple understood that the final Apple Agency Agreements ensured that the 

Publisher Defendants would raise their retail e-book prices to the ostensible limits set by the 
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Apple price tiers not only in Apple's forthcoming iBookstore, but on Amazon.com and all other 

consumer sites as well. When asked by a Wall Street Journal reporter at the January 27, 2010 

iPad unveiling event, "Why should she buy a book for ... $14.99 from your device when she 

could buy one for $9.99 from Amazon on the Kindle or from Barnes & Noble on the Nook?" 

Apple CEO Steve Jobs responded, "that won't be the case .... the prices will be the same." 

78. Apple understood that the retail price MFN was the key commitment mechanism 

to keep the Publisher Defendants advancing their conspiracy in lockstep. Regarding the effect of 

the MFN, Apple executive Pete Alcorn remarked in the context of the European roll-out of the 

agency model in the spring of2010: 

I told [Apple executive Keith Moerer] that I think he and Eddy 
[Cue] made it at least halfway to changing the industry 
permanently, and we should keep the pads on and keep fighting for 
it. I might regret that later, but right now I feel like it's a giant win 
to keep pushing the MFN and forcing people off the [A]mazon 
model and onto ours. If anything, the place to give is the pricing -­
long run, the mfn is more important. The interesting insight in the 
meeting was Eddy's explanation that it doesn't have to be that 
broad -- any decent MFN forces the model. 

79. Within the four months following the signing of the Apple Agency Agreements, 

and over Amazon's objections, each Publisher Defendant had transformed its business 

relationship with all of the major e-book retailers from a wholesale model to an agency model 

and imposed flat prohibitions against e-book discounting or other price competition on all non-

Apple e-book retailers. 

80. For example, after it signed its Apple Agency Agreement, Macmillan presented 

Amazon a choice: adopt the agency model or lose the ability to sell e-book versions of new 

hardcover titles for the first seven months of their release. Amazon rejected Macmillan's 

ultimatum and sought to preserve its ability to sell e-book versions of newly released hardcover 

titles for $9.99. To resist Macmillan's efforts to force it to accept either the agency model or 
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delayed electronic availability, Amazon effectively stopped selling Macmillan's print books and 

e-books. 

81. When Amazon stopped selling Macmillan titles, other Publisher Defendants did 

not view the situation as an opportunity to gain market share from a weakened competitor. 

Instead, they rallied to support Macmillan. For example, the CEO of one Publisher Defendant's 

parent company instructed the Publisher Defendant's CEO that "[Macmillan CEO] John Sargent 

needs our help!" The parent company CEO explained, "M[acm]illan have been brave, but they 

are small. We need to move the lines. And I am thrilled to know how A[mazon] will react 

against 3 or 4 of the big guys." 

82. The CEO of one Publisher Defendant's parent company assured Macmillan CEO 

John Sargent of his company's support in a January 31, 2010 email: "I can ensure you that you 

are not going to find your company alone in the battle." The same parent company CEO also 

assured the head of Macmillan's corporate parent in a February I email that "others will enter the 

battle field!" Overall, Macmillan received "hugely supportive" correspondence from the 

publishing industry during Macmillan's effort to force Amazon to accept the agency model. 

83. As its battle with Amazon continued, Macmillan knew that, because the other 

Publisher Defendants, via the Apple Agency Agreements, had locked themselves into forcing 

agency on Amazon to advance their conspiratorial goals, Amazon soon would face similar edicts 

from a united front of Publisher Defendants. And Amazon could not delist the books of all five 

Publisher Defendants because they together accounted for nearly half of Amazon's e-book 

business. Macmillan CEO John Sargent explained the company's reasoning: "we believed 

whatever was happening, whatever Amazon was doing here, they were going to face -they're 

going to have more of the same in the future one way or another." Another Publisher Defendant 
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similarly recognized that Macmillan was not acting unilaterally but rather was "leading the 

charge on moving Amazon to the agency model." 

84. Amazon quickly came to fully appreciate that not just Macmillan but all five 

Publisher Defendants had irrevocably committed themselves to the agency model across all 

retailers, including taking control of retail pricing and thereby stripping away any opportunity for 

e-book retailers to compete on price. Just two days after it stopped selling Macmillan titles, 

Amazon capitulated and publicly announced that it had no choice but to accept the agency 

model, and it soon resumed selling Macmillan's e-book and print book titles. 

D. Defendants Further the Conspiracy by Pressuring Another Publisher To Adopt 
the Agency Model 

85. When a company takes a pro-competitive action by introducing a new product, 

lowering its prices, or even adopting a new business model that helps it sell more product at 

better prices, it typically does not want its competitors to copy its action, but prefers to maintain 

a first-mover or competitive advantage. In contrast, when companies jointly take collusive 

action, such as instituting a coordinated price increase, they typically want the rest of their 

competitors to join them in that action. Because collusive actions are not pro-competitive or 

consumer friendly, any competitor that does not go along with the conspirators can take more 

consumer friendly actions and see its market share rise at the expense of the conspirators. Here, 

the Defendants acted consistently with a collusive arrangement, and inconsistently with a pro-

competitive arrangement, as they sought to pressure another publisher (whose market share was 

growing at the Publisher Defendants' expense after the Apple Agency Contracts became 

effective) to join them. 

86. Penguin appears to have taken the lead in these efforts. Its U.S. CEO, David 

Shanks, twice directly told the executives of the holdout major publisher about his displeasure 
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with their decision to continue selling e-books on the wholesale model. Mr. Shanks tried to 

justify the actions of the conspiracy as an effort to save brick-and-mortar bookstores and 

criticized the other publisher for "not helping" the group. The executives of the other publisher 

responded to Mr. Shanks's complaints by explaining their objections to the agency model. 

87. Mr. Shanks also encouraged a large print book and e-book retailer to punish the 

other publisher for not joining Defendants' conspiracy. In March 2010, Mr. Shanks sent an e­

mail message to an executive of the retailer complaining that the publisher "has chosen to stay on 

their current model and will allow retailers to sell at whatever price they wish." Mr. Shanks 

argued that "[ s ]ince Penguin is looking out for [your] welfare at what appears to be great costs to 

us, I would hope that [you] would be equally brutal to Publishers who have thrown in with your 

competition with obvious disdain for your welfare .... I hope you make [the publisher] hurt like 

Amazon is doing to [the Publisher Defendants]." 

88. When the third-party retailer continued to promote the non-defendant publisher's 

books, Mr. Shanks applied more pressure. In a June 22, 2010 email to the retailer's CEO, 

Mr. Shanks claimed to be "baffled" as to why the retailer would promote that publisher's books 

instead of just those published by "people who stood up for you." 

89. Throughout the summer of2010, Apple also cajoled the holdout publisher to 

adopt agency terms in line with those of the Publisher Defendants, including on a phone call 

between Apple CEO Steve Jobs and the holdout publisher's CEO. Apple flatly refused to sell 

the holdout publisher's e-books unless and until it agreed to an agency relationship substantially 

similar to the arrangement between Apple and the Publisher Defendants defined by the Apple 

Agency Agreements. 
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E. Conspiracy Succeeds at Raising and Stabilizing Consumer E-book Prices 

90. The ostensible maximum prices included in the Apple Agency Agreements' price 

schedule represent, in practice, actual e-book prices. Indeed, at the time the Publisher 

Defendants snatched retail pricing authority away from Amazon and other e-book retailers, not 

one of them had built an internal retail pricing apparatus sufficient to do anything other than set 

retail prices at the Apple Agency Agreements' ostensible caps. Once their agency agreements 

took effect, the Publisher Defendants raised e-book prices at all retail outlets to the maximum 

price level within each tier. Even today, two years after the Publisher Defendants began setting 

e-book retail prices according to the Apple price tiers, they still set the retail prices for the 

electronic versions of all or nearly all of their bestselling hardcover titles at the ostensible 

maximum price allowed by those price tiers. 

91. The Publisher Defendants' collective adoption of the Apple Agency Agreements 

allowed them (facilitated by Apple) to raise, fix, and stabilize retail e-book prices in three steps: 

(a) they took away retail pricing authority from retailers; (b) they then set retail e-book prices 

according to the Apple price tiers; and ( c) they then exported the agency model and higher retail 

prices to the rest of the industry, in part to comply with the retail price MFN included in each 

Apple Agency Agreement. 

92. Defendants' conspiracy and agreement to raise and stabilize retail e-book prices 

by collectively adopting the agency model and Apple price tiers led to an increase in the retail 

prices of newly released and bestselling e-books. Prior to the Defendants' conspiracy, 

consumers benefited from price competition that led to $9.99 prices for newly released and 

bestselling e-books. Almost immediately after Apple launched its iBookstore in April 20 I 0 and 

the Publisher Defendants imposed agency model pricing on all retailers, the Publisher 
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Defendants' e-book prices for most newly released and bestselling e-books rose to either $12.99 

or $14.99. 

93. Defendants' conspiracy and agreement to raise and stabilizeretail e-book prices 

by collectively adopting the agency model and Apple price tiers for their newly released and 

bestselling e-books also led to an increase in average retail prices of the balance of Publisher 

Defendants' e-book catalogs, their so-called "backlists." Now that the Publisher Defendants 

control the retail prices of e-books - but Amazon maintains control of its print book retail prices 

- Publisher Defendants' e-book prices sometimes are higher than Amazon's prices for print 

versions of the same titles. 

VII. VIOLATION ALLEGED 

94. Beginning no later than 2009, and continuing to date, Defendants and their co-

conspirators have engaged in a conspiracy and agreement in unreasonable restraint of interstate 

trade and commerce, constituting a violation of Section 1 of the Sherman Act, 15 U.S.C. § 1. 

This offense is likely to continue and recur unless the relief requested is granted. 

95. The conspiracy and agreement consists of an understanding and concert of action 

among Defendants and their co-conspirators to raise, fix, and stabilize retail e-book prices, to end 

price competition among e-book retailers, and to limit retail price competition among the 

Publisher Defendants, ultimately effectuated by collectively adopting and adhering to 

functionally identical methods of selling e-books and price schedules. 

96. For the purpose of forming and effectuating this agreement and conspiracy, some 

or all Defendants did the following things, among others: 

a. Shared their business information, plans, and strategies in order to 

formulate ways to raise retail e-book prices; 
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b. Assured each other of support in attempting to raise retail e-book prices; 

c. Employed ostensible joint venture meetings to disguise their attempts to 

raise retail e-book prices; 

d. Fixed the method of and formulas for setting retail e-book prices; 

e. Fixed tiers for retail e-book prices; 

f. Eliminated the ability of e-book retailers to fund retail e-book price 

decreases out of their own margins; and 

g. Raised the retail prices of their newly released and bestselling e-books to 

the agreed prices - the ostensible price caps - contained in the piicing schedule of their 

Apple Agency Agreements. 

97. Defendants' conspiracy and agreement, in which the Publisher Defendants and 

Apple agreed to raise, fix, and stabilize retail e-book prices, to end price competition among e­

book retailers, and to limit retail price competition among the Publisher Defendants by fixing 

retail e-book prices, constitutes aper se violation of Section 1 of the Sherman Act, 15 U.S.C. § 1. 

98. Moreover, Defendants' conspiracy and agreement has resulted in obvious and 

demonstrable anticompetitive effects on consumers in the trade e-books market by depriving 

consumers of the benefits of competition among e-book retailers as to both retail prices and retail 

innovations (such as e-book clubs and subscription plans), such that it constitutes an 

umeasonable restraint on trade in violation of Section I of the Sherman Act, 15 U.S.C. § I. 

99. Where, as here, defendants.have engaged in a per se violation of Section I of the 

Sherman Act, no allegations with respect to the relevant product market, geographic market, or 

market power are required. To the extent such allegations may otherwise be necessary, the 

relevant product market for the purposes of this action is trade e-books. The anticompetitive acts 
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at issue in this case directly affect the sale of trade e-books to consumers. No reasonable 

substitute exists fore-books. There are no technological alternatives toe-books, thousands of 

which can be stored on a single small device. E-books can be stored and read on electronic 

devices, while print books cannot. E-books can be located, purchased, and downloaded 

anywhere a customer has an internet connection, while print books cannot. Industry firms also 

view e-books as a separate market segment from print books, and the Publisher Defendants were 

able to impose and sustain a significant retail price increase for their trade e-books. 

I 00. The relevant geographic market is the United States. The rights to licensee­

books are granted on territorial bases, with the United States typically forming its own territory. 

E-book.retailers typically present a unique storefront to U.S. consumers, often withe-books 

bearing different retail pri~es than the same titles would command on the same retailer's foreign 

websites. 

I 0 I. The Publisher Defendants possess market power in the market for trade e-books. 

The Publisher Defendants successfully imposed and sustained a significant retail price increase 

for their trade e-books. Collectively, they create and distribute a wide variety of popular e­

books, regularly comprising over half of the New York Times fiction and non-fiction bestseller 

lists. Collectively, they provide a critical input to any firm selling trade e-books to consumers. 

Any retailer selling trade e-books to consumers would not be able to forgo profitably the sale of 

the Publisher Defendants' e-books. 

I 02. Defendants' agreement and conspiracy has had and will continue to have 

anticompetitive effects, including: 

a. Increasing the retail prices of trade e-books; 

b. Eliminating competition on price among e-book retailers; 
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c. Restraining competition on retail price among the Publisher Defendants; 

d. Restraining competition among the Publisher Defendants for favorable 

relationships with e-book retailers; 

e. Constraining innovation among e-book retailers; 

f. Entrenching incumbent publishers' favorable position in the sale and 

distribution of print books by slowing the migration from print books to e-books; 

g. Making more likely express or tacit collusion among publishers; and 

h. Reducing competitive pressure on print book prices. 

103. Defendants' agreement and conspiracy is not reasonably necessary to accomplish 

any procompetitive objective, or, alternatively, its scope is broader than necessary to accomplish 

any such objective. 

VIII. REQUEST FOR RELIEF 

104. To remedy these illegal acts, the United States requests that the Court: 

a. Adjudge and decree that Defendants entered into an unlawful contract, 

combination, or conspiracy in unreasonable restraint of interstate trade and commerce in 

violation of Section 1 of the Sherman Act, 15 U.S.C. § 1; 

b. Enjoin the Defendants, their officers, agents, servants, employees and 

attorneys and their successors and all other persons acting or claiming to act in active 

concert or participation with one or more of them, from continuing, maintaining, or 

renewing in any manner, directly or indirectly, the conduct alleged herein or from 

engaging in any other conduct, combination, conspiracy, agreement, understanding, plan, 

program, or other arrangement having the same effect as the alleged violation or that 

otherwise violates Section 1 of the Sherman Act, 15 U.S.C. § 1, through fixing the 
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method and manner in which they sell e-books, or otherwise agreeing to set the price or 

release date for e-books, or collective negotiation of e-book agreements, or otherwise 

collectively restraining retail price competition for e-books; 

c. Prohibit the collusive setting of price tiers that can de facto fix prices; 

d. Declare null and void the Apple Agency Agreements and any agreement 

between a Publisher Defendant and an e-book retailer that restricts, limits, or impedes the 

e-book retailer's ability to set, alter, or reduce the retail price of any e-book or to offer 

price or other promotions to encourage consumers to purchase any e-book, or contains a 

retail price MFN; 

e. Reform the agreements between Apple and Publisher Defendants to strike 

the retail price MFN clauses as void and unenforceable; and 

f. A ward to Plaintiff its costs of this action and such other and further relief 

as may be appropriate and as the Court may deem just and proper. 
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PRELIMINARY STATEMENT 
 

When Apple launched its iBookstore in April of 2010, virtually overnight the retail 

prices of many bestselling and newly released e-books published in this country jumped 30 to 

50 percent—affecting millions of consumers.  The United States conducted a lengthy 

investigation into this steep price increase and uncovered significant evidence that the 

seismic shift in e-book prices was not the result of market forces, but rather came about 

through the collusive efforts of Apple and five of the six largest publishers in the country.  

That conduct, which is detailed in the United States’ Complaint against those entities, is per 

se illegal under the federal antitrust laws. 

Three of the publishers named in the Complaint as defendants—Hachette Book 

Group, Inc., HarperCollins Publishers L.L.C., and Simon & Schuster, Inc.—have entered into 

settlement agreements with the United States.  As it is required to do under the Tunney Act, 

the United States solicited comments from the public regarding the settlements.  The United 

States received 868 comments from individuals, publishers, booksellers, and even from 

Apple, a key conspirator in the underlying price-fixing scheme.   

Comments were submitted both in support of, and in opposition to, the proposed 

settlements.  Those in support largely commented favorably on the government’s efforts to 

end the conspiracy that cost e-book purchasers millions of dollars, and restore competition to 

the e-book market.  Critical comments generally were submitted by those who have an 

interest in seeing consumers pay more for e-books, and hobbling retailers that might want to 

sell e-books at lower prices.  Many such comments expressed a general frustration with 

conditions that arise not from the settlements or even the United States’ Complaint, but from 
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the evolving nature of the publishing industry—in which the growing popularity of e-books 

is placing pressure on the prevailing model that is built on physical supply chains and brick-

and-mortar stores.  Many critics of the settlements view the consequences of the 

conspiracy—higher prices—as serving their own self-interests, and they prefer that 

unfettered competition be replaced by industry collusion that places the welfare of certain 

firms over that of the public.  That position is wholly at odds with the purposes of the federal 

antitrust laws—which were enacted to protect competition, not competitors.  See, e.g., Brown 

Shoe Co. v. United States, 370 U.S. 294, 320 (1962).   

The United States received many comments that sought to excuse price fixing as 

necessary to end Amazon’s reported ninety percent share of the e-book market, and noted 

that Apple’s entry effectuated erosion of Amazon’s share and spurred all sorts of innovations, 

such as color e-books.  But the reality is that, despite its conspiratorial efforts, Apple’s entry 

into the e-book market was not immediately successful.  It was, in fact, Barnes & Noble’s 

entry—prior to Apple—that took significant share away from Amazon; and many of the 

touted innovations were in development long before Apple decided to enter the market via 

conspiracy.     

Some critical comments simply misunderstand the decree.  They assert that the 

United States is imposing a business model on the industry by prohibiting agency 

agreements.  The United States, however, does not object to the agency method of 

distribution in the e-book industry, only to the collusive use of agency to eliminate 

competition and thrust higher prices onto consumers.  Publishers that did not collude are not 

required to surrender agency agreements and even the settling publishers here can resume 
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agency, if they act unilaterally, after only two years.  This brief cooling-off period will ensure 

that the effects of the collusion will have evaporated before defendants seek future agency 

agreements, if any. 

Overall, the United States is entitled to broad discretion to settle with antitrust 

defendants, so long as the settlements are within the reaches of the public interest.  In that 

regard, the Court’s inquiry is a limited one, focused on whether the proposed Final Judgment 

provides effective and appropriate remedies for the antitrust violations alleged in the 

Complaint, with respect to the Settling Defendants.  As set forth below, after carefully 

considering the comments received, the United States has concluded the settlements meet 

that test.
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I. INTRODUCTION 
 

Pursuant to the requirements of the Antitrust Procedures and Penalties Act, 15 U.S.C. § 

16(b)-(h) (“Tunney Act”), the United States hereby responds to the public comments received in 

this case regarding the proposed Final Judgment as to defendants Hachette Book Group, Inc., 

HarperCollins Publishers L.L.C., and Simon & Schuster, Inc. (collectively “Settling 

Defendants”).  After careful consideration of the comments, the United States has concluded that 

the proposed Final Judgment will provide an effective and appropriate remedy for the antitrust 

violations alleged in the Complaint, with respect to the Settling Defendants.  The United States 

will move the Court for entry of the proposed Final Judgment after this response has been 

published in the Federal Register and online.  All timely comments are posted publicly at 

http://www.justice.gov/atr/cases/apple/index.html, pursuant to 15 U.S.C. § 16(d). 

On April 11, 2012, the government filed a civil antitrust Complaint alleging that Apple, 

Inc. (“Apple”) and five of the six largest publishers in the United States (“Publisher 

Defendants”) restrained competition in the sale of electronic books (“e-books”), in violation of 

Section 1 of the Sherman Act, 15 U.S.C. § 1.  On the same day, the United States filed a 

proposed Final Judgment with respect to the three Settling Defendants.   

The United States and Settling Defendants have stipulated that the proposed Final 

Judgment may be entered after compliance with the requirements of the Tunney Act.  Pursuant to 

those requirements, the United States filed its Competitive Impact Statement (“CIS”) with the 

Court on April 11, 2012; the proposed Final Judgment and CIS were published in the Federal 

Register on April 24, 2012, at 77 Fed. Reg. 24518; and summaries of the terms of the proposed 

Final Judgment and CIS, together with directions for the submission of written comments 

1 
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relating to the proposed Final Judgment, were published in both The New York Post and The 

Washington Post for seven days beginning on April 20, 2012 and ending on April 26, 2012.  The 

sixty-day period for public comment (“Tunney Act period”) ended on June 25, 2012.   

The United States received 868 comments during the Tunney Act period.1  Nearly 

seventy of those comments favored the suit and settlement.  The favorable comments included a 

submission from the Consumer Federation of America (“CFA”), the only consumer group to 

submit a comment on the decree.  Another supportive comment included the signatures of 186 

authors who favorably noted the growth of the e-book industry and the opportunities it gave 

them to bypass traditional distribution channels and successfully self-publish e-books at lower 

prices.  Among the group of comments that supported the settlement were fifty-two readers and 

consumers, several of whom echoed the themes of a form letter suggested by online publisher 

Wordpress.com.2  The comments supporting the proposed Final Judgment did, however, include 

several that asserted the relief obtained in the settlements did not go far enough.  One 

observation raised in these comments was that two years is too short a period to ban Settling 

Defendants from prohibiting price discounting by retailers. 

The remaining comments opposed the suit and/or the settlement.3  Most of these 

comments came from publishers, authors, agents, and bookstores that acknowledged an interest 

in higher retail e-book prices.  An overarching theme of their comments was that lower e-book 

                                                       
1  An additional fourteen comments arrived after the Tunney Act period expired and, therefore, have not 
been published.  However, the United States reviewed the comments and none of them raised any issue 
not already addressed in this Response to Comments.  
 
2  As of this writing, that letter is available at:  
http://support4settlement.wordpress.com/2012/04/30/support-the-settlement/. 
 
3  Two comments expressed no opinion either in favor of the suit or settlement, or in opposition to it. 
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prices would harm booksellers directly and others indirectly.  They claimed that the pre-

conspiracy lower e-book prices were caused by predatory conduct of Amazon and that the 

proposed Final Judgment would allow Amazon to lower prices once again, which could lead to 

an Amazon monopoly.  These comments suggested that the current industry equilibrium, even if 

collusively attained, is preferable to the competitive dynamic that preceded it, and that the United 

States erred both in suing the conspirators and in agreeing to a settlement designed to restore 

competition.  Comments among this group include those from the American Booksellers 

Association (“ABA”), The Authors Guild,4 a group of nine mid-tier publishers (“Independent 

Book Publishers”), and Amazon’s two largest e-book retail competitors, Barnes & Noble 

(“B&N”) and Apple. 

This response proceeds as follows:  Section II describes the Complaint and the industry 

facts that the United States considered when it entered into the settlements.  Section III outlines 

the legal considerations for the Court as it reviews the proposed Final Judgment.  Section IV 

explains the provisions of the proposed Final Judgment and how they will aid in restoring 

competition.  Finally, Section V addresses the most prominent concerns raised in comments, then 

responds directly to the key assertions of the most detailed comments submitted. 

 

                                                       
4  Both the Authors Guild and the ABA posted talking points online and instructed members “How to 
Weigh In” on the proposed Final Judgment.  As of this writing, that guidance is available at:  
http://authorsguild.org/advocacy/articles/the-justice-departments-e-book-proposal-needlessly.html, and 
http://news.bookweb.org/news/aba-members-urged-make-their-voices-heard-re-agency-model. 
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II. THE COMPLAINT AND THE E-BOOK INDUSTRY 
 

On April 3, 2010, simultaneously with Apple’s iPad launch, the retail prices of most 

bestselling and newly released e-books published by Publisher Defendants jumped from the 

then-prevailing price of $9.99 to $12.99 or $14.99.  Compl. ¶¶ 7-8, 74.  In May 2010, the United 

States formally opened an investigation into the possibility that the price hike was the result of 

collusion.  During the investigation, the United States issued Civil Investigative Demands to 

obtain documents and sworn testimony from defendants and third parties.  On the strength of the 

evidence gathered during its investigation, the United States filed its Complaint on April 11, 

2012. 

The Complaint alleges that defendants conspired and agreed to raise, fix, and stabilize 

retail e-book prices, to end price competition among e-book retailers, and to limit retail price 

competition among Publisher Defendants.  Defendants ultimately effectuated this agreement by 

collectively adopting and adhering to functionally identical price schedules and methods of 

selling e-books, as laid out in each Publisher Defendant’s contract with Apple (the “Apple 

Agency Agreements”).  In 2008, defendants began to communicate about the threat posed by 

Amazon’s $9.99 pricing strategy, and the need to work together to end it.  Compl. ¶ 37.  Though 

Amazon’s e-book distribution business was “[f]rom the time of its launch . . . consistently 

profitable,” it “substantially discount[ed] some newly released and bestselling titles.”  Compl. ¶ 

30.  By the end of the summer of 2009, Publisher Defendants agreed to work collectively to raise 

Amazon’s retail prices.  Compl. ¶ 37. 

Apple was aware of Publisher Defendants’ common objective to end Amazon’s $9.99 

pricing.  Compl. ¶ 59.  In late 2009, Apple and Publisher Defendants agreed to replace the 
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wholesale model for e-book sales with an agency model that would allow Publisher Defendants 

to raise prices.  Compl. ¶ 37.  Apple first proposed that each publisher expressly adopt an agency 

pricing model for all of its retail e-book sales, Compl. ¶ 63, then replaced that express 

requirement with an unusual most favored nation (“MFN”) pricing provision that accomplished 

the same result.  Compl. ¶¶ 65-66.  This MFN was designed to protect Apple from having to 

compete on price at all, while still maintaining its margin.  Compl. ¶ 65.  Apple facilitated this 

transition to agency pricing across all e-book retailers by entering into functionally identical 

agency contracts with each Publisher Defendant that allowed Publisher Defendants to set 

Apple’s retail prices for e-books.  Compl. ¶ 6-7.  The same terms granted Apple the assurance 

that Publisher Defendants would raise retail e-book prices at all other e-book retailers, and 

contained price tiers that created de facto retail e-book prices as a function of a title’s hardcover 

list price.  Compl. ¶ 7. 

As explained more fully in the Complaint and CIS, defendants’ conspiracy resulted in 

higher consumer prices for e-books than would have been possible absent collusion.  “[T]he 

average price for Publisher Defendants’ e-books increased by over ten percent between the 

summer of 2009 and the summer of 2010.”  CIS at 8-9.  “On many adult trade e-books, 

consumers have witnessed an increase in retail prices between 30 and 50 percent.”  CIS at 9.  

Additionally, defendants’ agreement prevented e-book retailers “from introducing innovative 

sales models or promotions with respect to Publisher Defendants’ e-books, such as offering e-

books under an ‘all-you-can-read’ subscription model where consumers would pay a flat 

monthly fee.”  CIS at 9. 
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Since the proposed Final Judgment was announced, more companies are investing to 

enter or expand in the market and compete against Amazon, Apple, and other e-book retailers.  

According to public reports, Microsoft has invested hundreds of millions of dollars in Barnes & 

Noble’s digital book business, a business that Microsoft valued at $1.7 billion.5  Microsoft soon 

thereafter announced it would sell a tablet computer, named Surface, that will compete against 

the iPad and serve as an e-reader.6  Google, already an e-book content provider, also announced 

after the settlement that it would for the first time sell a tablet, called Nexus 7.  The Nexus 7 is 

designed to compete directly against Amazon’s Kindle Fire and bring more business to Google 

Play, Google’s online store that sells e-books and other digital content.7 

III. STANDARD OF JUDICIAL REVIEW 
 
 Under the Tunney Act, proposed consent judgments in antitrust cases brought by the 

United States are subject to a sixty-day comment period, after which the court shall determine 

whether entry of the proposed final judgment “is in the public interest.”  15 U.S.C. § 16(e)(1).  

                                                       
5  See Shira Ovide & Jeffrey A. Trachtenberg, Microsoft Hooks Onto Nook, Wall Street Journal, May 2, 
2012; Press Release, Barnes & Noble, Barnes & Noble and Microsoft Form Strategic Partnership to 
Advance World-Class Digital Reading Experiences for Consumers, (April 30, 2012), 
http://www.barnesandnobleinc.com/press_releases/4_30_12_bn_microsoft_strategic_partnership.html 
(quoting B&N’s CEO as saying that the Microsoft partnership is an important part of the strategy “to 
solidify our position as a leader in the exploding market for digital content in the consumer and education 
segments”). 
 
6  See Madalit Del Barco, Microsoft’s Surface Tablet to Compete with iPad, National Public Radio (June 
19, 2012), http://www.npr.org/2012/06/19/155337886/microsoft-debuts-surface-tablet-to-compete-with-
ipad; Michael Kozlowski, How Will the Microsoft Surface Tablet Function as an e-Reader, Good E-
Reader (June 20, 2012), http://goodereader.com/blog/electronic-readers/how-will-the-microsoft-surface-
tablet-function-as-an-e-reader. 
 
7  See Joanna Stem, Google Nexus 7 Tablet Move Over, Kindle Fire, ABC News.com (Jun. 27, 2012), 
http://abcnews.go.com/blogs/technology/2012/06/google-nexus-7-tablet-move-over-kindle-fire/; Michael 
Liedtke, Google, Kindle have tablet showdown, Charlotte Observer.com (June 28, 2012), 
http://www.charlotteobserver.com/2012/06/28/3346735/googles-nexus-seven-tablet-challenges.html. 
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As discussed in more detail below, the public interest inquiry considers the relationship between 

the allegations in the government’s complaint and the proposed remedy, with deference to the 

United States’ role in crafting a settlement. 

A. The United States is Entitled to Substantial Deference in Crafting a Settlement 
 
When parties come before the court in a Tunney Act proceeding, they have resolved their 

dispute with respect to a government antitrust complaint.  Accordingly, the court’s inquiry is 

necessarily a limited one as the government is entitled to “broad discretion to settle with the 

defendant within the reaches of the public interest.”  United States v. Microsoft Corp., 56 F.3d 

1448, 1461 (D.C. Cir. 1995); accord United States v. Alex. Brown & Sons, Inc., 963 F. Supp. 

235, 238 (S.D.N.Y. 1997) (quoting Microsoft, 56 F.3d at 1460), aff’d sub nom., United States v. 

Bleznak, 153 F.3d 16 (2d Cir. 1998); United States v. KeySpan Corp., 763 F. Supp. 2d 633, 637 

(S.D.N.Y. 2011) (same); United States v. SBC Commc’ns, Inc., 489 F. Supp. 2d 1, 15-16 (D.D.C. 

2007) (assessing public interest standard under the Tunney Act). 

The question in a Tunney Act proceeding is not whether the reviewing court would have 

imposed a different decree if liability had been established in litigation.  Rather, “a proposed 

decree must be approved even if it falls short of the remedy the court would impose on its own, 

as long as it falls within the range of acceptability or is ‘within the reaches of public interest.’”  

United States v. Am. Tel. & Tel. Co., 552 F. Supp. 131, 151 (D.D.C. 1982) (citations omitted) 

(quoting United States v. Gillette Co., 406 F. Supp. 713, 716 (D. Mass. 1975)); see also United 

States v. Alcan Aluminum Ltd., 605 F. Supp. 619, 622 (W.D. Ky. 1985) (approving the consent 

decree even though the court would have imposed a greater remedy).   
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To meet this standard, the United States “need only provide a factual basis for concluding 

that the settlements are reasonably adequate remedies for the alleged harms.”  SBC Commc’ns, 

489 F. Supp. 2d at 17; accord KeySpan Corp., 763 F. Supp. 2d at 637-38.  The United States 

“need not prove its underlying allegations in a Tunney Act proceeding,” as such a requirement 

“would fatally undermine the practice of settling cases and would violate the intent of the 

Tunney Act.”  SBC Commc’ns, 489 F. Supp. 2d at 20 (citing 15 U.S.C. § 16(e)(2) for the 

proposition that the Act does not require a court to hold an evidentiary hearing).  Congress 

intended that the court reach its determination expeditiously, giving due deference to the 

government’s predictions regarding the effect of its proposed remedies.  See Microsoft, 56 F.3d 

at 1461.   

B. The Court’s “Public Interest” Inquiry Should Focus on the Relationship 
Between the Harm Alleged and the Remedy Selected  

 
The Tunney Act requires the court to consider specific factors in determining whether the 

proposed Final Judgment is in the “public interest.”  15 U.S.C. § 16(e)(1); see also United States 

v. Int’l Bus. Mach. Corp., 163 F.3d 737, 740 (2d Cir. 1998).  Courts “cannot look beyond the 

complaint in making the public interest determination unless the complaint is drafted so narrowly 

as to make a mockery of judicial power.”  SBC Commc’ns, 489 F. Supp. 2d at 15.  Under the 

statute, the court should consider the following factors: 

(A) the competitive impact of such judgment, including termination of alleged 
violations, provisions for enforcement and modification, duration of relief 
sought, anticipated effects of alternative remedies actually considered, 
whether its terms are ambiguous, and any other competitive considerations 
bearing upon the adequacy of such judgment that the court deems 
necessary to a determination of whether the consent judgment is in the 
public interest; and 
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(B) the impact of entry of such judgment upon competition in the relevant 
market or markets, upon the public generally and individuals alleging 
specific injury from the violations set forth in the complaint including 
consideration of the public benefit, if any, to be derived from a 
determination of the issues at trial. 

 
15 U.S.C. § 16(e)(1)(A)-(B).   

 
 In other words, under the Tunney Act, a court considers, among other things, the 

relationship between the remedy secured and the specific allegations set forth in the 

government’s complaint, whether the decree is sufficiently clear, whether enforcement 

mechanisms are sufficient, and whether the decree may positively harm third parties.  See 

Microsoft, 56 F.3d at 1458-62.  With respect to the adequacy of the relief secured by the decree, 

a court may not “engage in an unrestricted evaluation of what relief would best serve the public.”  

United States v. BNS, Inc., 858 F.2d 456, 462 (9th Cir. 1988) (quoting United States v. Bechtel 

Corp., 648 F.2d 660, 666 (9th Cir. 1981)); see also Microsoft, 56 F.3d at 1460-62; Alex. Brown 

& Sons, 963 F. Supp. at 238; United States v. Alcoa, Inc., 152 F. Supp. 2d 37, 40 (D.D.C. 2001).  

Instead, the court should grant due respect to the United States’ “prediction as to the effect of 

proposed remedies, its perception of the market structure, and its views of the nature of the 

case.”  United States v. Archer-Daniels-Midland Co., 272 F. Supp. 2d 1, 6 (D.D.C. 2003).   

The balancing of competing social and political interests affected by a proposed 
antitrust consent decree must be left, in the first instance, to the discretion of the 
Attorney General.  The court’s role in protecting the public interest is one of 
insuring that the government has not breached its duty to the public in consenting 
to the decree.  The court is required to determine not whether a particular decree 
is the one that will best serve society, but whether the settlement is “within the 
reaches of the public interest.”  More elaborate requirements might undermine the 
effectiveness of antitrust enforcement by consent decree. 
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Bechtel, 648 F.2d at 666 (emphasis added) (citations omitted); accord Alex. Brown, 963 F. Supp. 

at 238.8  

IV.  THE PROPOSED FINAL JUDGMENT 
 

 The purpose of the proposed Final Judgment is to stop collusive conduct by Settling 

Defendants and mitigate the consequences of their collusion in the sale of e-books.  Accordingly, 

the terms of the proposed Final Judgment are designed to accomplish three things:  (1) end the 

current collusion; (2) restore competition eliminated by that collusion; and (3) ensure 

compliance.  

A. Ending Collusion by Settling Defendants 
 

The function of a decree in a Sherman Act case “includes undoing what the conspiracy 

achieved.”  United States v. Paramount Pictures, 334 U.S. 131, 171 (1948).  Here, defendants 

achieved higher retail e-book prices in large part by collectively agreeing to wrest control of 

pricing and other terms from retailers.  As explained more fully in the Complaint and CIS, the 

anticompetitive results of the conspiracy ultimately were ensured by Publisher Defendants’ near-

simultaneous execution of the Apple Agency Agreements, which included common price 

schedules and MFN clauses, and which proscribed retail discounting.  Accordingly, the proposed 

Final Judgment requires that Settling Defendants terminate the Apple Agency Agreements.  PFJ 

§ IV.A.  Courts have long required termination of contracts found to be unlawful under Section 1 

                                                       
8  Cf. BNS, 858 F.2d at 464 (holding that the court’s “ultimate authority under the [Tunney Act] is limited 
to approving or disapproving the consent decree”); Gillette, 406 F. Supp. at 716 (the court is constrained 
to “look at the overall picture not hypercritically, nor with a microscope, but with an artist’s reducing 
glass”).  See generally Microsoft, 56 F.3d at 1461 (discussing whether “the remedies [obtained in the 
decree are] so inconsonant with the allegations charged as to fall outside of the ‘reaches of the public 
interest’”). 
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of the Sherman Act.  See United States v. Nat’l Lead Co., 332 U.S. 319, 328 n.4, 363-64 (1947) 

(approving a decree cancelling unlawful agreements and enjoining further performance); see also 

United States v. Delta Dental of R.I., No. 96-113P, 1997 WL 527669 (D.R.I. July 2, 1997) 

(entering decree voiding MFN enforcement). 

The proposed Final Judgment also requires that Settling Defendants terminate, as soon as 

they are contractually permitted to do so, all other agreements that include restrictions on the 

ability of e-book retailers to compete on price or that may be used to facilitate price fixing.  This 

allows retailers the opportunity to renegotiate those contracts with Settling Defendants 

unimpeded by collusion.  The proposed Final Judgment does not require Settling Defendants to 

breach any such contracts; rather, it requires Settling Defendants not to extend them, and to take 

any such steps necessary to terminate the contracts according to their own terms.  PFJ § IV.B.   

B. Restoring Competition for E-Books With Respect to Settling Defendants 
 

To allow the competition foreclosed by defendants’ collusion to reemerge, the proposed 

Final Judgment requires that Settling Defendants:  (a) refrain for two years from entering into 

contracts containing retail price restrictions and price commitment mechanisms; (b) stop 

communicating competitively sensitive information to competitors; (c) not retaliate against 

retailers that exercise discounting authority; and (d) agree not to fix terms or prices with 

competitors for the provision of e-books.  PFJ §§ V.B, V.C, V.D, V.E, and V.F.   

It is well established that the remedy for a violation of the Sherman Act may extend 

beyond the specific agreements that embodied the violation.  Once a violation has occurred, 

“advantages already in hand may be held by methods more subtle and informed, and more 

difficult to prove, than those which, in the first place, win a market.”  United States v. Int’l Salt, 

Case 1:12-cv-02826-DLC   Document 81    Filed 07/23/12   Page 19 of 66



12 
 

332 U.S. 392, 400 (1947) (abrogated on other grounds).  Consequently, while the scope of the 

remedy must be clearly related to the anticompetitive effects of the illegal conduct, Microsoft, 56 

F.3d at 1460, courts are “empowered to fashion appropriate restraints on [the transgressor’s] 

future activities both to avoid a recurrence of the violation and to eliminate its consequences.”  

Nat’l Soc’y of Prof’l Eng’rs v. United States, 435 U.S. 679, 697 (1978).  Relief may “range 

broadly through practices connected with acts actually found to be illegal.”  United States v.     

U. S. Gypsum Co., 340 U.S. 76, 89 (1950).  A court “has broad power to restrain acts which are 

of the same type or class as [the] unlawful acts” and which “may fairly be anticipated” from the 

defendant’s past conduct.  Zenith Radio Corp. v. Hazeltine Research, Inc., 395 U.S. 100, 132 

(1969) (internal quotation marks and citation omitted).  The relief should “unfetter a market from 

anticompetitive conduct,” and include that which is “necessary and appropriate” in order “to 

restore competition.”  Ford Motor Co. v. United States, 405 U.S. 562, 573, 577 & n.8 (1972) 

(internal quotation marks and citations omitted). 

In this case, a prohibition on price fixing or the termination of the Apple Agency 

Agreements standing alone would be insufficient to undo the effects of the conspiracy.  By 

colluding, defendants learned that they shared a common goal to raise e-book prices, agreed to 

use particular tools to achieve that goal, found those tools to be effective, and found each other 

reliable in the application of those tools.  It is appropriate, therefore, to restrict defendants’ 

ability to use the tools that effectuated the conspiracy.  See, e.g., United States v. Glaxo Group, 

Ltd., 410 U.S. 52, 64 (1973) (barring the use of a patent employed to effect a conspiracy); Int’l 

Salt, 332 U.S. at 400 (“it is not necessary that all of the untraveled roads” to collusion “be left 

open and that only the worn one be closed”).  Thus, retail price restrictions and MFN pricing 
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clauses are prohibited for two- and five-year periods, respectively.  The United States negotiated 

these limited prohibitions as a means to ensure a cooling-off period and allow movement in the 

marketplace away from collusive conditions.  Such precautions are particularly important in this 

case, as three defendants have not yet agreed to terminate their collusive behavior.  These 

limitations also are designed not to last long enough to alter the ultimate development of the 

competitive landscape in the still-evolving e-books industry.   

These provisions are tailored to restore a measure of competition to the market, while 

avoiding harm to other market participants (e.g., retailers) that may have relied on the collusive 

agreements in effect for more than two years.  For example, the proposed Final Judgment 

specifically permits Settling Defendants to pay for e-book promotion or marketing efforts made 

by brick-and-mortar booksellers.  PFJ § VI.A.  Each Settling Defendant also may negotiate a 

commitment from any e-book retailer to limit its annual discounts, so that each Settling 

Defendants may ensure that its entire catalog of e-books is not sold by any retailer below its total 

e-book costs.  PFJ § VI.B.  Monitoring and enforcement of this provision is left to the discretion 

of Settling Defendants and the retailers with which they contract.   

C. Compliance and Enforcement 
 

To ensure that Settling Defendants abide by the substantive terms of the proposed Final 

Judgment and decrease the likelihood that they might attempt to collude in other ways, the 

proposed Final Judgment requires that Settling Defendants:  (a) provide the United States with 

copies of current retail agreements immediately, future contracts quarterly, competitor 

communication logs quarterly, and notification of new or changing joint ventures as needed; (b) 

allow the United States to investigate compliance from time to time, as authorized by the 
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Assistant Attorney General for Antitrust; and (c) provide officers and employees counseling on 

the requirements of the proposed Final Judgment and the antitrust laws so they may understand 

their obligations.  PFJ §§ IV.C, IV.D, VII.C, VII.I, VIII.A.   

 These mechanisms are commonly used means of ensuring compliance with a decree, 

while minimizing administrative costs.  See, e.g., Final Judgment at §§ IV.I-O, United States v. 

Comcast, 808 F. Supp. 2d 145 (D.D.C. 2011) (No. 1:11-cv-00106) (requiring quarterly provision 

of communication logs and retention of twelve categories of documents); Final Judgment at § 

IV.C, United States v. Graftech Int’l Ltd., No. 1:10–cv–02039, 2011 WL 1566781 at *3 (D.D.C. 

Mar. 24, 2011) (requiring quarterly and annual provision of contracts and reports).  None of 

these provisions requires the United States Department of Justice (“Department”) or the Court to 

become deeply involved in the daily operation of Settling Defendants’ businesses.  Cf. 

Paramount Pictures, 334 U.S. at 162 (rejecting provision of a consent decree because it 

“involves the judiciary so deeply in the daily operation of this nation-wide business”).   

In this case, the enforcement provisions focus on the specific terms that affected the 

conspiracy.  Current and future agreements must be provided to confirm that retail pricing 

restrictions and price MFNs are not included.  The requirement that Settling Defendants provide 

logs of communications among publishers will discourage unnecessary and anticompetitive 

communications, such as those that led to their e-books conspiracy.  Likewise, as Publisher 

Defendants considered forming joint ventures to better coordinate pricing, Compl. ¶¶ 47-49, 

future joint ventures must be reviewed by the United States.  In the event concerns about 

compliance arise, the proposed Final Judgment allows the United States to investigate.  Finally, 
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in order to empower Settling Defendants to avoid such concerns, antitrust counseling also is 

required.  

V.  SUMMARY OF PUBLIC COMMENTS AND THE UNITED STATES’ RESPONSE 
 

 Comments opposing the proposed Final Judgment and those supporting it have at least 

one element in common:  they agree that entry of the decree likely will reduce retail prices for e-

books, at least in the short term.  Detractors insist that lower pricing will mean reduced profits 

for bookstores, authors, literary agents, and publishers, and an eventual reduction in quality, 

service, variety, and other benefits to consumers.  Supporters welcome a reduction in e-book 

prices for consumers, and dismiss any lost benefits to industry participants as undeserved, 

speculative, or irrelevant.   

The comments submitted in opposition to entry of the proposed Final Judgment explored 

five common themes:  (1) the legality of restoring discount authority to retailers; (2) the 

economic impact on industry participants of restoring discount authority to retailers; (3) the 

viability of collusive pricing as a defense against perceived monopolization and/or predatory 

pricing; (4) collusive pricing as protection from free riding and low-cost competition; and (5) the 

clarity and breadth of the proposed Final Judgment.9  Section A responds to these themes in 

                                                       
9  Many of the 868 comments received from the public did not bear on issues related to the antitrust merits 
of the proposed Final Judgment or on any other issue arguably related to the Court’s inquiry under the 
Tunney Act.  While the United States did undertake herein to respond generally or specifically to all 
germane comments, we do not address those that are wholly outside the scope of Tunney Act 
proceedings.  Following are some examples of the types of issues that arose in comments we determined 
were not relevant for Tunney Act review:  (1) the Complaint should not have been filed, see, e.g., Alicia 
Wendt (ATC-0314) at 1 (writing “to urge the US Department of Justice to reconsider its complaint and 
drop the related charges”); (2) the United States should sue Amazon, see, e.g., Nancy L. Cunningham 
(ATC-0733) (suggesting “the Department of Justice should turn its attention to Amazon, a company that 
seeks to create a monopoly”); (3) tax reform is needed to require payment by online retailers, see, e.g., 
Roberta Rubin (ATC-0323) (claiming Amazon is “evading any tax demands in most of the states in 
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detail.  Section B highlights portions of the most detailed comments for individual responses, 

including comments submitted by B&N, the CFA, the Independent Book Publishers, the ABA, 

and the Authors Guild.  Section C addresses additional comments that presented distinct ideas.10  

Finally, Section D discusses the comment submitted by Apple, which is the only comment 

submitted by a defendant in this matter.  The United States carefully reviewed all of the 

submitted comments and, after serious consideration, concludes that the proposed Final 

Judgment is in the public interest and requires no modification. 

A. Prominent Themes in Industry Comments 
 

1. A Window for Retail Discounting Eliminates Terms That Facilitated 
Collusion Without Imposing a Business Model on the Industry  

 
Many comments, including those submitted by B&N, Books-A-Million (“BAM”), the 

ABA, and the Authors Guild, argue that the proposed Final Judgment inappropriately prohibits 

the use of an agency sales model.  B&N claims that the “[g]overnment should not regulate legal 

agreements that are independently negotiated by industry participants who are in the best 

position to determine if the agreements are in their interests.”  B&N (ATC-0097) at 24.  BAM 

adds that “[i]t is now well-established . . . that vertical restrictions, even vertical price 

restrictions, are not necessarily anticompetitive.”  BAM (ATC-0261) at 2. 

                                                                                                                                                                               
which they sell books”); (4) the United States has been improperly influenced by Amazon to bring this 
lawsuit, see, e.g., Richard Howorth (ATC-0790) at 1 (suggesting that the DOJ was improperly influenced 
because a former Deputy Attorney General sits on Amazon’s board of directors).  
 
10  For ease of access, all of the comments discussed in Sections B and C have been collected and 
separately saved, and are available both in Exhibit A in the folder titled “Detailed Comments” and on the 
Antitrust Division’s website, at http://www.justice.gov/atr/cases/apple/index.html, under “Detailed 
Comments.” 
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As a preliminary matter, the proposed Final Judgment does not impose a business model 

on the e-book industry.  Of course, publishers that were not parties to the conspiracy face no 

government challenge whatsoever as to agency agreements independently arrived at with e-book 

retailers.  Even Settling Defendants, whose agency contracts were the product of the conspiracy, 

are not permanently barred from using the agency model.  For two years, however, Settling 

Defendants cannot prohibit retailers from discounting e-books.  The United States believes that 

this limited restriction is necessary to prevent Settling Defendants from continuing to benefit 

from their conspiracy by insisting that retailers enter new contracts that are identical to the 

contracts produced through collusion.  See CIS at 10 (“[T]he proposed Final Judgment will 

ensure that the new contracts will not be set under the collusive conditions that produced the 

Apple Agency Agreements.”).11 

Nor are restrictions on agency pricing inappropriate when necessary to prevent 

furtherance of a conspiracy or when agency contracts were the heart of a conspiracy.  As the 

CFA observed, when B&N and other retailers negotiated agency contracts with publishers, they 

were “not negotiating with independent publishers” but “with members of a cartel.”  CFA (ATC-

0775) at 9.  When “otherwise permissible practices [are] connected with the acts found to be 

illegal” then they “must sometimes be enjoined” to ensure relief.  United States v. Loew’s, Inc. 

371 U.S. 38, 53 (1962); see also U. S. Gypsum Co., 340 U.S. at 89 (“Acts entirely proper when 

viewed alone may be prohibited,” if needed for effective relief).  In this case, allowing retail 

price restrictions to continue without interruption would maintain the collusive status quo in the 

e-book industry.  The limitations placed on the terms of agency contracts entered into by Settling 
                                                       
11  As one comment put it more colloquially, defendants “maxed out on chutzpah,” and now “[t]he only 
remedy for such blatant collusion is to wipe the slate clean” and let the market sort pricing out.  Courtney 
Milan (ATC-0262). 
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Defendants for a period of two years will break the collusive status quo and allow truly bilateral 

negotiations between publishers and retailers to produce competitive results. 

2. Consumers, the Victims of the Conspiracy, Will Benefit as 
Limits on Retail Discounting are Lifted 

 
Many comments maintain that brick-and-mortar booksellers such as B&N, BAM, and 

ABA member stores will be harmed if the proposed Final Judgment removes barriers to price 

competition.  They contend that higher retail margins produced by the conspiracy ameliorated 

declines in brick-and-mortar revenues, generated “procompetitive benefits” such as entry by new 

retail competitors and innovation, and allowed brick-and-mortar booksellers to offer new 

marketing service and support for e-books.  See, e.g., B&N at 13-14, 20; ABA (ATC-0265) at 2-

3.  Of course, protecting profits attributable to collusion is squarely at odds with a fundamental 

purpose of the antitrust laws:  the promotion of competition.  And, many of the so-called 

“procompetitive benefits” that these commenters believe will be lost if the decree is entered are 

illusory or cannot be attributed to the collusion.   

While the Tunney Act directs the court to consider the impact of the settlement on third 

parties, these third parties are limited to those “alleging specific injury from the violations set 

forth in the complaint.”  15 U.S.C. § 16(e)(1)(B).  In this case, the third parties that the Court is 

directed to consider under the Tunney Act are the consumers of e-books, not the brick-and-

mortar booksellers, which admit that they benefited from the conspiracy.  See, e.g., B&N at 19.  

The booksellers’ objection is not that they were harmed as a result of the violation, but that the 

proposed Final Judgment ends the collusively-attained equilibrium that provided them with an 

anticompetitive windfall.  This is not the type of impact that the Tunney Act directs the Court to 

consider.  Instead, the Court should consider that consumers who were actually injured by the 
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conspiracy will benefit as the proposed Final Judgment returns price competition to the market.  

As the Second Circuit observed when terminating a consent decree despite competitor 

objections, “[t]he purpose of the [Sherman] Act is not to protect businesses from the working of 

the market; it is to protect the public from the failure of the market.”  Int’l Bus. Machines Corp., 

163 F.3d at 741-42 (2d Cir. 1998) (quoting Spectrum Sports, Inc. v. McQuillan, 506 U.S. 447, 

458 (1993)).12 

In addition, many brick-and-mortar booksellers, as well as the Authors Guild, speculate 

that collusive limits on retail discounting were instrumental in encouraging new entry into e-

book distribution by brick-and mortar booksellers, spurring entry by online distributors, and 

incentivizing e-reader innovation.  To the contrary, brick-and-mortar stores, including B&N, 

were selling e-books before implementation of the Apple Agency Agreements.13  Any expansion 

of brick-and-mortar sales after the Apple Agency Agreements were implemented was limited in 

its impact because new sellers could not compete by offering discounts.  Likewise, online 

distributors such as B&N and Google had entered or planned to enter the e-book market before 

the Apple Agency Agreements were signed.14  Additionally, innovations such as the iPad and 

                                                       
12  Although the Tunney Act requires a “public interest” determination only to approve a consent decree, 
the Second Circuit applies the same “consider[ation of] the public interest” when evaluating a 
termination.  See Int’l Bus. Machines Corp., 163 F.3d 737, 740 (citations omitted). 
 
13  See, e.g., Press Release, The American Booksellers Association, ABA Indie Bookstores to Sell 
eContent, Sony Reader (Aug. 25, 2009), http://www.bookweb.org/about/press/20090825.html 
(announcing more than 200 independent bookstores will sell ebooks through the ABA’s IndieCommerce 
program). 
 
14  See, e.g., David Weir, Amazon v. Sony, et. al., in War of the eBook Giants,  BNet.com (Aug. 18, 2009), 
http://www.cbsnews.com/8301-505123_162-33243776/amazon-v-sony-etal-in-war-of-the-ebook-
giants/?tag=bnetdomain (describing the eBook industry as “a crowded field,” noting Google is one of the 
other “important players in this space,” and Apple is expected to enter); Dan Fromer, Sony to Unveil E-
Reader With Wireless in 2 Weeks?, Business Insider (Aug. 11, 2009), 
http://articles.businessinsider.com/2009-08-11/tech/30085553_1_sony-reader-e-reader-wireless. 
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B&N’s Nook were either introduced or already planned prior to formation of the Apple Agency 

Agreements.15  In the pre-conspiracy competitive market, innovation, discounting, and marketing 

were robust.  In contrast, the conspiracy eliminated any number of potential procompetitive 

innovations, such as “all-you-can-read” subscription services, book club pricing specials, and 

rewards programs.  See Compl. ¶ 98; CIS at 9. 

3. Collusion is Not Acceptable, Even in Response to Perceived 
Anticompetitive Conduct  

 
B&N, BAM, the ABA, the Authors Guild, and other industry participants claim that 

collusive limits on retail discounting were a necessary response to anticompetitive behavior by 

Amazon and, thus, should be preserved.16  B&N claims these limits are necessary to avoid 

“competition with a potential Amazon below-cost price-point.”  B&N at 22-23.  The ABA 

suggests that collusive agency pricing “corrects a distortion in the market fostered primarily by 

Amazon.com.”  ABA (ATC-0265) at 1.  The Authors Guild insists that removing limits on 

retailer discounting will enable Amazon to use “predatory pricing” to return to a dominant or 

“monopoly” position and allow the company to charge supracompetitive prices for e-books in 

the future.  See, e.g., The Authors Guild (ATC-0214) at 1-2.   

There is no mistaking the fear that many of the commenters have of the prospect of 

competing with Amazon on price.  No doubt Amazon is a vigorous e-book competitor.  In 

                                                       
15  See, e.g., Jeffrey A. Trachtenberg & Geoffrey A. Fowler, Barnes & Noble Challenges Amazon’s 
Kindle, Wall Street Journal (July 21, 2009), available at 
http://online.wsj.com/article/SB124812243356966275.html. 
 
16  Other comments dispute the benefits of retail price control.  As one commenter put it, Publisher 
Defendants “were out-performed by Amazon” which, in contrast to Publisher Defendants, “did nothing 
illegal.”  Phillis A. Humphrey (ATC-0250).  Another writes, “I don’t want to be forced to pay higher 
prices” because Publisher Defendants “work together to slow the adoption of this relatively new 
technology.”  Kathy Baughman (ATC-0094). 
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addition to aggressive pricing, it was an early innovator in the e-book market, introducing its 

Kindle e-reader more than two years before B&N’s Nook and Apple’s iPad.  Of course, low 

prices, fierce rivalries, and innovation are among the core ambitions of free markets.  Contrary to 

the apparent views of many commenters, “the goal of antitrust law is to use rivalry to keep prices 

low for consumers’ benefit.  Employing antitrust law to drive prices up would turn the Sherman 

Act on its head.”  Wallace v. Int’l Bus. Machine Corp., 467 F.3d 1104, 1107 (7th Cir. 2006).   

Moreover, the notion that Amazon will come to exclude competition in e-books and 

monopolize the industry is highly speculative at best.  Before the collusive Apple Agency 

Agreements, B&N had entered the market and taken significant share from Amazon.  In 

addition, the e-book industry has attracted participation from the likes of Apple, Microsoft, 

Google, and Sony.  The future is unclear and the path for many industry members may be 

fraught with uncertainty and risk.  But certainly there is no shortage of competitive assets and 

capabilities being brought to bear in the e-books industry.  A purpose of the proposed Final 

Judgment is to prevent entrenched industry members from arresting via collusion the potentially 

huge benefits of intense competition in an evolving market.  

The United States recognizes that many of the comments reflect a concern that a firm 

with the heft of Amazon may harm competition through sustained low or predatory pricing.  In 

the course of its investigation, the United States examined complaints about Amazon’s alleged 

predatory practices and found persuasive evidence lacking.  As is alleged in the Complaint, the 

United States concluded, based on its investigation and review of data from Amazon and others, 

that “[f]rom the time of its launch, Amazon’s e-book distribution business has been consistently 
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profitable, even when substantially discounting some newly released and bestselling titles.”  

Compl. ¶ 30.   

Some of the criticism directed at Amazon may be attributed to a misunderstanding of the 

legal standard for predatory pricing.  Low prices, of course, are one of the principal goals of the 

antitrust laws.  Cf. Atlantic Richfield Co. v. USA Petroleum Co., 495 U.S. 328, 340 (1990).  This 

is because of the unmistakable benefit to consumers when firms cut prices.  Id.  “Loss leaders,” 

two-for-one specials, deep discounting, and other aggressive price strategies are common in 

many industries, including among booksellers.  This is to be celebrated, not outlawed.  Unlawful 

“predatory pricing,” therefore, is something more than prices that are “too low.”  Antitrust law 

prohibits low prices only if the price is “below an appropriate measure of . . . cost,” and there 

exists “a dangerous probability” that the discounter will be able to drive out competition, raise 

prices, and thereby “recoup[] its investment in below-cost pricing.”  Brooke Group v. Brown and 

Williamson Tobacco Corp., 509 U.S. 209, 222-24 (1993).  No objector to the proposed Final 

Judgment has supplied evidence that, in the dynamic and evolving e-book industry, Amazon 

threatens to drive out competition and obtain the monopoly pricing power which is the ultimate 

concern of predatory pricing law.  The presence and continued investment by technology giants, 

multinational book publishers, and national retailers in e-books businesses renders such a 

prospect highly speculative.  Of course, should Amazon or any other firm commit future antitrust 

violations, the United States (as well as private parties) will remain free to challenge that 

conduct.  

Finally, even if there were evidence to substantiate claims of “monopolization” or 

“predatory pricing,” they would not be sufficient to justify self-help in the form of collusion.  
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When Congress enacted the Sherman Act, it did “not permit[] the age-old cry of ruinous 

competition and competitive evils to be a defense to price fixing,” no matter if such practices 

were “genuine or fancied competitive abuses” of the antitrust laws.  See United States v. Socony-

Vacuum Oil, 310 U.S. 150, 221-22 (1940); see also, e.g., FTC v. Superior Court Trial Lawyers 

Ass’n, 493 U.S. 411, 421-22 (1990) (“[I]t is not our task to pass upon the social utility or political 

wisdom of price-fixing agreements.”).  Competitors may not “take the law into their own hands” 

to collectively punish an economic actor whose conduct displeases them, even if they believe 

that conduct to be illegal.  See FTC v. Ind. Fed’n of Dentists, 476 U.S. 447, 465 (1986) (“That a 

particular practice may be unlawful is not, in itself, a sufficient justification for collusion among 

competitors to prevent it.”); Fashion Originators’ Guild of Am. v. FTC, 312 U.S. 457, 467-68 

(1941) (rejecting defendants’ argument that their conduct “is not within the ban of the policies of 

the Sherman and Clayton Acts because the practices . . . were reasonable and necessary to 

protect the manufacturer, laborer, retailer and consumer against” practices they believed violated 

the law (internal quote omitted)); Am. Med. Ass’n v. United States, 130 F.2d 233, 249 (D.C. Cir. 

1942), aff’d 317 U.S. 519 (1943) (“Neither the fact that the conspiracy may be intended to 

promote the public welfare, or that of the industry nor the fact that it is designed to eliminate 

unfair, fraudulent and unlawful practices, is sufficient to avoid the penalties of the Sherman 

Act.”).  Thus, whatever defendants’ and commenters’ perceived grievances against Amazon or 

any other firm are, they are no excuse for the conduct remedied by the proposed Final Judgment. 

Case 1:12-cv-02826-DLC   Document 81    Filed 07/23/12   Page 31 of 66



24 
 

4. Protection From Aggressive Competition Does Not Justify Keeping 
Collusive Agreements Intact 

 
The ABA, B&N, the Authors Guild, and others contend that brick-and-mortar booksellers 

require agency pricing to insulate themselves from competition from online e-book sellers, and 

they accuse online competitors of free riding on their efforts.17  In support of its argument, the 

ABA claims that online retailers such as Amazon usurp brick-and-mortar store “showrooms,” 

encouraging customers to browse in physical stores but buy online.  However, to the extent that 

free riding occurs, it is just as likely that print book sales by online sellers free ride on the efforts 

of brick-and-mortar booksellers as e-book sales.  The ABA and its members do not distinguish 

between print and e-book online sales, and they offer no explanation for why e-books allow free 

riding by online sellers but print books, which are unaffected by the proposed Final Judgment, do 

not.   

Further, to the extent a response to “free riding” by online retailers is desirable, the 

proposed Final Judgment provides a path for it:  Settling Defendants may compensate brick-and-

mortar retailers for e-book “marketing or other promotional services.”  PFJ § VI.A.  The CIS 

elaborates that this provision is intended “to support brick-and-mortar retailers by directly paying 

for promotion or marketing efforts.”  CIS at 14.  Rather than subsidizing these services with the 

earnings from collusive e-book profits, Settling Defendants may pay brick-and-mortar stores 

directly for marketing and promotional support.  Of course, retailers are not entitled to the 

continuation of a collusive equilibrium to maintain the windfall they enjoyed under that 

                                                       
17  The ABA alleges that Amazon’s “free-riding” has been facilitated, in part, by “sales tax avoidance,” a 
strategy that is unavailable to brick-and-mortar booksellers.  ABA at 4.  A number of brick-and-mortar 
booksellers echoed the ABA’s frustration with this cost advantage; representative comments include:  
Gayle Shanks (ATC-0251) and Kate Stine (ATC-0455). 
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collusion.  As noted above, the antitrust laws are not intended, after all, to protect firms from the 

rigors of a competitive market.  See United States v. Visa, 163 F. Supp. 2d 322, 404-05 

(S.D.N.Y. 2001) (rejecting free riding and creation of “equal opportunity” defenses for joint 

venture rules that prohibited members’ issuance of competing credit cards); see also Section 

V.A.3, supra. 

5. The Proposed Final Judgment is Neither Too Regulatory Nor Too 
Ambiguous for Enforcement 

 
Comments submitted by B&N, Independent Book Publishers, and others assert that the 

proposed Final Judgment is too “regulatory” in nature and is overbroad.  At the opposite 

extreme, others maintain that at least one provision, Section VI.B, is vague and unenforceable.  

B&N argues that the proposed Final Judgment converts the Department into a “regulator of an 

entire industry,” by restricting future agency agreements and the use of MFN clauses, and by 

imposing enforcement provisions.  B&N at 21-22.  Mistakenly relying on SBC Communications, 

B&N submits that “when the relief sought in the proposed settlement is unrelated to the 

violations alleged in the complaint, that relief should not be ordered.”  Id. at 15.  B&N adds that, 

because these remedies are not included in the prayer for relief in the Complaint, they cannot be 

awarded.  Id. at 21.  In turn, the Independent Book Publishers object that Section VI.B, which 

allows Settling Defendants to negotiate retailer agreements to limit aggregate retailer discounts, 

is “[u]nworkable and [u]nenforceable.”  Independent Book Publishers at 18.   

To begin with, the proposed Final Judgment does not transform the Department into a 

“regulator” of the e-book industry, nor are its provisions any broader than necessary to remedy 

the harm alleged.  Far from being “unrelated” to the harm alleged in the Complaint, most of the 

provisions in the decree are designed to return the market to the state of competition it enjoyed 
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before the Apple Agency Agreements were signed.  Further, nowhere does the SBC 

Communications court suggest that the Tunney Act requires a one-to-one correspondence 

between the specific relief requested in a complaint and the details of the remedy required by the 

consent decree.  Instead, it emphasizes that a court must “accord deference to the government’s 

predictions about the efficacy of its remedies.”  SBC Commc’ns, 489 F. Supp. 2d at 17; see also 

U.S. Gypsum Co., 340 U.S. at 89 (holding that relief may “range broadly through practices 

connected with acts actually found to be illegal”).  Additionally, the provisions in the decree 

designed to facilitate enforcement are narrow, requiring little more than that Settling Defendants 

provide their current and future contracts to the Department, which will allow the United States 

to detect violations of the decree.  Such a requirement is consistent with past practice, as a 

number of decrees entered in recent cases have required that contracts be provided to the 

Department so that it can monitor enforcement.  See, e.g., Graftech Int’l Ltd., 2011 WL 1566781 

at *3,*5 (requiring contracts and other business documents be provided for a period of ten years).  

Consent decrees approving much more burdensome enforcement mechanisms have previously 

been approved by other courts.  See, e.g., Alex. Brown & Sons, 963 F.Supp. at 237, 239, 242, 

246-47 (approving a consent decree that required monitoring of up to seventy hours of phone 

conversations per week for five years, because it would help to ensure the return of competition).  

The proposed Final Judgment in this matter is no broader than the relief requested in the 

Complaint, which includes a request for an injunction against future misbehavior as well as 

“further relief as may be appropriate.”  Compl. ¶ 104.   

B&N, Independent Book Publishers, and others also contend that the proposed Final 

Judgment creates “complicated safe harbors that are difficult to implement or administer.”  B&N 
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at 22; see also Independent Book Publishers at 18.  The proposed Final Judgment allows Settling 

Defendants to limit retailer discounting authority, up to the total commissions a particular retailer 

earns from the sale of that publisher’s e-books.  PFJ § VI.B.  B&N and other commenters 

expressed concern that it will be impossible for Settling Defendants to enforce the limits on retail 

discounting permitted in this Section.  However, this provision is entirely voluntary; neither 

Settling Defendants nor their retailers are compelled to enter any such agreement.  Should they 

choose to do so, nothing in Section VI.B prohibits a Settling Defendant from agreeing with a 

retailer on reporting and enforcement provisions under which the Settling Defendant can 

ascertain the extent of the retailer’s discounting of its e-books.  For example, audit clauses are 

routinely used in contracts between publishers and retailers to enforce pricing and similar terms.  

See Section V.D.5, infra (discussing publishers’ use of audit clauses to enforce its contracts with 

Apple).  Significantly, Section VI.B was the product of settlement discussions between the 

United States and Settling Defendants.  Settling Defendants evidently believed, in entering this 

settlement, that they could successfully implement this limited “safe harbor” for which they 

negotiated. 

B. Individual Responses to Detailed Comments 

1. Barnes & Noble, Inc. 
 

B&N, which represents that it is “the largest bookseller in the United States,” B&N 

(ATC-0097) at 8, objects to the proposed Final Judgment primarily because blocking the ability 

of its retail competitors to discount is “in B&N’s economic interests,” and entry of the proposed 

Final Judgment would upset the current collusive equilibrium.  See id. at 19.  In addition to the 

issues discussed in Section V.A, supra, B&N objects that:  (a) Section IV.B of the proposed 

Final Judgment voids all of its agency contracts; (b) returning discount authority to retailers will 
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have a negative “competitive impact,” and (c) the Complaint does not provide sufficient factual 

support for the remedy.   

a.  The Proposed Final Judgment Does Not Void Any Third Party 
Contracts 

 
B&N’s assertion that the proposed Final Judgment would “declar[e] as null and void [its] 

agency contracts,” B&N at 18, is inaccurate.  The proposed Final Judgment neither voids nor 

requires the breach of any contract between a Settling Defendant and a third party.  Rather, it 

requires that, for any such contract that restricts the retailer’s discounting authority or contains a 

price MFN and remains in effect 30 days after entry of the Final Judgment, “each Settling 

Defendant shall, as soon as permitted under the agreement, take each step required under the 

agreement to cause the agreement to be terminated and not renewed or extended.”  PFJ § IV.B.  

In other words, Settling Defendants simply must exit those agreements as provided for by the 

terms of the contracts themselves.  B&N is not, then, simply a company concerned about its 

contractual rights.  Instead, more basically, it is worried that it will make less money after the 

conspiracy than it collected while collusion was ongoing.  See B&N at 19 (stating that B&N 

“enjoy(s) somewhat greater profit margins” under the collusive agency agreements than it 

“experienced under the wholesale model.”).  This concern, that the company will lose benefits 

generated by collusion, is not one that the Tunney Act directs the Court to consider.  See Section 

V.A.2, supra.  

b. Returning Discounting Authority to Retailers is Not Likely to 
Have a Negative “Competitive Impact” 

 
B&N maintains that allowing retailer discounting will, by driving down consumer prices, 

subject consumers to a variety of anticompetitive effects.  But the procompetitive consumer 
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benefits that B&N alleges are the result of the conspiracy are either not substantiated or are 

untethered to the conspiracy.  B&N does not explain how freeing retailers to compete on price 

will lead to “uncompetitive,” rather than competitive, pricing, and its claim that the return of 

retail price competition will discourage investment is belied by the fact that, shortly after the 

proposed Final Judgment was filed in this matter, B&N was able to attract a $300 million 

investment from Microsoft specifically to “battle with Amazon and Apple in e-books.”18 

B&N also claims that “average” retail and wholesale prices for e-books have declined 

under the current, collusively-established regime, although it admits that the price of “some e-

books” increased following Publisher Defendants’ collective shift to agency and the Apple 

Agency Agreement price points.  See B&N at 13-15.  The United States obtained evidence that 

demonstrated that the conspiracy led to price increases not only in Publisher Defendants’ most 

popular e-books, but also for “the balance of Publisher Defendants’ e-book catalogues, their so-

called ‘backlists.’”  Compl. ¶ 93.  Although B&N does not describe the data that underlies its 

comments, it likely includes the growing volume of inexpensive (and possibly free) e-books 

from publishers other than Publisher Defendants, which offsets increases in the prices of 

Publisher Defendants’ e-books, reducing “average” retail e-book prices.  Further, unlike the 

United States, B&N does not have access to sales data from competing retailers, so its results 

                                                       
18  See Ingrid Lunden, Microsoft Makes $300M Investment In New Barnes & Noble Subsidiary To Battle 
With Amazon And Apple In E-books, TechCrunch (April 30, 2012), http://techcrunch.com/2012/04/30 
/microsoft-barnes-noble-partner-up-to-do-battle-with-amazon-and-apple-in-e-books/; Press Release, 
Barnes & Noble, Microsoft Form Strategic Partnership to Advance World-Class Digital Reading 
Experiences for Consumers, Microsoft News Center (April 30, 2012), http://www.microsoft.com/en-
us/news/Press/2012/Apr12/04-30CorpNews.aspx. 
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only address one retailer’s slice of the market.19  However, as the CFA observed, even with these 

uncertainties, B&N’s own data suggests that the collusive agreement played a role in stabilizing 

retail e-book prices.  CFA at 13.  As the CFA points out, just as the collusive agency agreements 

were taking effect in the spring of 2010, a trend of falling e-book pricing was arrested.20   

 

 
 
 CFA at 13, citing its source for the graph (excluding overlay text) as “Comments of 

 Barnes and Noble, Inc. On the Proposed Final Judgment, Civil Action No. 1:12-CV- 

 2826, June 7, 2012, p. 12.” 

 
Finally, many of the benefits that B&N attributes to collusive pricing could be otherwise 

                                                       
19  Even without access to industry data, readers noticed the price changes and attributed them to the 
conspiracy.  One “avid reader” cites several examples of steep price hikes on books she had purchased, 
observing that “[s]ince ‘agency’ pricing was forced on Amazon, book prices have gone up very 
dramatically.”  Adrianne Middleton (ATC-0158). 
 
20  CFA at 13.  The CFA also disputes claims by B&N and others that publisher margins declined under 
agency.  CFA observes that cost savings “in the range of 50% to 70%” associated with the production and 
distribution of e-books have boosted publisher profits.  CFA at 15.  According to CFA, publishers “took 
the money that had been put on the table by technological change and put it in their pockets.”  CFA at 16.   
 

Cartel Agency Price 
Agreement Signed 
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achieved and may be of questionable worth.  For instance, the company suggests higher retail 

prices allow it to invest more in services, stock, and space.  However, B&N’s claim that it “must 

meet” e-book prices set by a price leader and cannot maintain higher prices to invest in its stores, 

B&N at 20, casts doubt on the value that consumers assign to non-price factors when it comes to 

e-books.  In addition, increased profitability is possible not only by raising prices but by 

lowering costs, which B&N may be free to do should e-book sales continue to increase in 

volume.21  The proposed Final Judgment also allows Settling Defendants to subsidize B&N and 

other brick-and-mortar retailers for the services they provide.  PFJ § VI.A.  Publishers need not 

increase retail e-book prices to support bookstores they value; they can support them directly.  

c. The Complaint Provides Sufficient Factual Support for Entry of 
the Proposed Final Judgment, and Delay Will Extend Harm 

 
B&N challenges the “factual basis” for a public interest finding, and calls on the Court to 

“conduct a searching review” as part of its public interest determination.  B&N at 18.  The 

company submits that the proposed Final Judgment “requires close scrutiny because of its 

potential impact on the national economy and culture, including the future of copyrighted 

expression . . . .”  Id. at 16.   

The Tunney Act does not require the Court to gather evidence to supplement the facts 

alleged in the Complaint, no matter how broad an impact the decree may have.  Instead, the 

statute simply allows the Court to gather additional evidence, at its discretion.  See 15 U.S.C. § 

16(f) (“In making its determination . . . the court may—(1) take testimony . . .” (emphasis 

added)).  Nor is the Court compelled to conduct an evidentiary hearing or permit intervention.  
                                                       
21  Indeed, cost reduction may be an option for all print booksellers.  As one former bookstore manager 
explains:  “[t]raditional publishing is predicated on the expectation of waste,” citing the routine 
destruction of unsold books by bookstores.  Heather Ripkey (ATC-0276) at 1.  Ms. Ripkey points out 
that, for e-book sales, “there is no need to factor such extreme waste into the equation.  Id. 
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See 15 U.S.C. § 16(e)(2) (“Nothing in this section shall be construed to require the court to 

conduct an evidentiary hearing . . . .”).  This is consistent with legislative history; as Senator 

Tunney explained:  “The court is nowhere compelled to go to trial or to engage in extended 

proceedings which might have the effect of vitiating the benefits of prompt and less costly 

settlement through the consent decree process.”  119 Cong. Rec. 24,598 (1973).  

In support of its position, B&N urges the Court to follow the expansive approach taken 

by the United States District Court for the District of Columbia in SBC Communications.  But 

that case differed from this one in the complexity of the harm alleged, the relief imposed, and in 

the factual detail included in the complaint.  SBC Communications considered potential 

anticompetitive effects in dozens of local markets, each including three separate product markets, 

arising from the merger of two telecommunications companies.  489 F. Supp. 2d at 18-19.  The 

settlement under review in the Tunney Act process called for the divestiture of ten-year leasehold 

interests that gave the holder the right to use certain telecommunications fibers in 748 individual 

buildings.  See id. at 7.  In contrast, the United States, in this case, alleged a per se violation of 

the Sherman Act in a single national market, affecting one product area.  Further, the conspiracy 

alleged in this matter was effectuated through the Apple Agency Agreements, the terms of which 

are not in dispute.22  In addition, because litigation in this matter is proceeding against the three 

non-settling defendants, the United States submitted a detailed, thirty-five page complaint in this 

matter, which included easily verified public events and statements.  In contrast, to support the 

relief requested in SBC, where the United States had already reached settlement terms with all 

                                                       
22  As the SBC Communications court observed, the United States “need not prove its underlying 
allegations in a Tunney Act proceeding.”  489 F. Supp. 2d at 20.  Requiring it to do so “would fatally 
undermine the practice of settling cases and would violate the intent of the Tunney Act.”  Id. (citing 15 
U.S.C. § 16(e)(2), which states that the Act does not require a court to hold an evidentiary hearing).   
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parties, the United States submitted a twelve-page complaint typical of cases where the dispute 

has been wholly resolved.  See id. at 9.  SBC did not involve ongoing litigation or discovery.  

Indeed, in this case, litigating defendants have already admitted key allegations in their answers 

to the Complaint.23   

Moreover, the “impact” of the proposed Final Judgment will be limited to restoring 

competitive conditions that prevailed before collusion ensued—only two years ago.  Under these 

circumstances, detailed fact finding is likely not needed to evaluate the probable effects of the 

entry of the proposed Final Judgment.  Further, delaying entry of the proposed Final Judgment to 

gather additional factual support will necessarily delay the beneficial impact of its provisions.  In 

SBC, the United States moved for Entry of the Final Judgment on April 5, 2006, but the decree 

was not entered by the court for nearly a year, on March 29, 2007.  See SBC Commc’ns, 489 F. 

Supp. 2d at 8, 24.  The same delay of entry of the Final Judgment in this case would exceed the 

period the Court has reserved for litigation with respect to the non-settling defendants.  Even a 

much shorter delay may threaten to disrupt the discovery process for the parties that continue to 

litigate.  Any extension of the collusion that already has persisted for two years is unwarranted, 

and should be avoided. 

                                                       
23  See, e.g., Apple Ans. at ¶ 62 (“Given the looming announcement of the iPad, each publisher would 
have been aware that Apple was necessarily negotiating simultaneously with numerous publishers and 
was attempting to develop an approach that would attract a sufficient number of publishers in total to 
warrant Apple’s entry.”); Penguin Ans. at 33-34 (“Penguin admits that Penguin Group CEO John 
Makinson on June 16, 2009 attended a social dinner at Picholine along with the CEO of Random House, 
as well as the CEOs of Hachette, Harper Collins, and Simon & Schuster – but not the CEO of 
Macmillian.  While, in addition to purely social matters, general book industry issues and trends were 
discussed at high-levels of generality, including the growth of eBooks and Amazon’s role therein, 
Makinson did so pursuant to antitrust legal advice . . . .”); Macmillan Ans. at ¶ 72 (“. . . admits that during 
December 2009 and January 2010, Mr. Sargent placed at least seven calls to the CEOs of other Publisher 
Defendants, five of which lasted no more than twenty seconds.”). 
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2. Consumer Federation of America 
 
 The CFA is the only consumer organization that submitted a comment.  It wrote in 

support of the proposed Final Judgment.  The CFA is an association of almost 300 non-profit 

public interest groups.  It frequently is called upon to advise on Internet and digital product 

issues.  CFA (ATC-0775) at 1.  The CFA’s analysis:  (a) debunks the claimed procompetitive 

benefits of collusive pricing; and (b) concludes the proposed Final Judgment is not overbroad. 

a. CFA Explains How Collusive Agency Pricing Harms Consumers 
 
The CFA disputes the “[f]airytale” that collusive agency pricing produced benefits for 

consumers, reasoning that:  (a) collusion on price was not necessary to attract entry; (b) if 

consumers valued services provided by brick-and-mortar booksellers, they would be willing to 

pay for those services; and (c) most such benefits are otherwise available. 

First, the CFA observes that the e-book “space” experienced significant entry “before 

and after the advent of the cartel pricing model.”  Id. at 16.  The CFA points out that B&N 

committed to entry before Publisher Defendants and Apple entered into agency contracts, no 

evidence suggests Apple would have withheld the iPad in the absence of collusion, and “[w]e 

doubt that Microsoft will now exit the e-book market, or cancel its plans to offer a tablet” should 

collusive pricing end.  Id. at 16. 

Second, the CFA questions the “carefully concocted, self-serving argument” that the 

physical book browsing allowed by brick-and-mortar bookstores is essential to the “literary 

ecosystem” when consumers “are unwilling to pay for” that experience.  Id. at 3-4.  According to 

the CFA, accepting “cartel agency pricing” in order to maintain physical bookstores improperly 
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allows “[c]olluding publishers, not the marketplace [to] decide what is good for consumers.”  Id. 

at 4. 

Finally, the CFA points out that many of the benefits of bookstores can be realized 

digitally.  Browsing, for instance, may be more effective online, where search engines and 

algorithms that personalize recommendations may make readers more inclined to try new authors 

and titles.  Id. at 21.  Benefits like these may, in fact, be lost if collusion, not competition, guides 

the market.  In sum, the CFA concludes, “[i]f publishers can dictate which business models 

flourish and which fail, consumers and authors will be worse off,” because such a practice 

confers no advantage on the consumer, and might discourage procompetitive developments in 

the digital realm.  Id. at 19.   

b. The Remedy Appropriately Addresses the Collusion 
 
The CFA rejects the assertions of B&N that the proposed Final Judgment imposes “an 

unprecedented, draconian remedy that illegally and unnecessarily interrupts routine business 

practices . . . .”  Id. at 11.  As the CFA explains, the proposed remedy is consistent “with normal 

antitrust practices” and is less intrusive than remedies imposed to address antitrust concerns in 

related industries.  Id. at 10-11.  The CFA also articulates the importance of prohibiting Settling 

Defendants from restricting retailer discounting of e-books for two years:  “without a 

moratorium on agency contracts for the colluding publishers, the publishers could tear up the 

offending contracts and immediately sign identical contracts, claiming to act individually to 

adopt terms and conditions that were worked out by the cartel.  Such a remedy would make a 

mockery of antitrust law and enforcement.”  Id. at 9.24  The United States shares this concern. 

                                                       
24  The CFA also notes that the two-year period is shorter than antitrust agencies normally impose to 
allow a “market to heal.”  CFA at 8.  But a few citizen comments took the contrary position that three to 
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3. Independent Book Publishers 
 

The “Independent Book Publishers,” a group of mid-sized trade publishers consisting of 

Abrams Books, Chronicle Books, Grove/Atlantic, Inc., Chicago Review Press, Inc., New 

Directions Publishing Corp., W.W. Norton & Company, Perseus Books Group, The Rowman & 

Littlefield Publishing Group, Inc., and Workman Publishing, submitted a joint comment.25  They 

object to the proposed Final Judgment because they “benefitted significantly from the fact that 

the Big Six publishers were able to adopt agency pricing arrangements with Amazon.”  

Independent Book Publishers (ATC-0727) at 2.   However, to the extent the Independent Book 

Publishers received benefits from Settling Defendants’ conspiracy to raise e-book prices, those 

benefits were fruits of the conspiracy and that loss is not relevant in a Tunney Act determination.  

See 15 U.S.C. § 16(e)(1)(B). 

                                                                                                                                                                               
six months would provide a sufficient “competitive reset.”  See, e.g., Catherine Flynn Devlin (ATC-
0084). 
 

The United States determined that too short a period of time, such as three to six months, would not 
allow e-book retailers to stagger sufficiently the termination and renegotiation of their contracts with 
publishers.  Allowing negotiations with multiple publishers at the same time risks continuing the 
collusion.  See CIS at 10 (“Additionally, a retailer can stagger the termination dates of its contracts to 
ensure that it is negotiating with only one Settling Defendant at a time to avoid joint conduct that could 
lead to a return to the collusively established previous outcome.”).  Also, if the cooling-off time period 
were too short, Settling Defendants might simply choose to forgo the sale of e-books through significant 
retailers in that short period of time, awaiting the opportunity to return to the collusively established 
agency terms. 
 
25  These nine publishers also complain that the United States did not contact them during its 
investigation.  Independent Book Publishers (ATC-0727) at 3, 10.  However, the United States reached 
out to a number of other publishers during the course of its investigation, and routinely attempts not to 
burden industry participants with demands for duplicative or cumulative information.  In any event, 
industry participants that feel they have relevant information are free to contact the United States to share 
that information.  When, as was the case here, the existence of an antitrust investigation is disclosed 
publicly, interested individuals frequently reach out to the United States to share their views and 
information.  See, e.g., Grant Gross, DOJ investigating ebook pricing, official says, Macworld (Dec. 7, 
2011), http://www.macworld.com/article/1164113/doj_investigating_ebook_pricing.html. 
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The Independent Book Publishers do not claim to be concerned about their current e-

book contracts with any retailer, as they are not agency agreements.  They instead take up the 

cause of their competitors, the three Settling Defendants, noting that agency agreements are not 

“inherently unlawful,” and complaining that “the proposed settlements . . . would effectively ban 

the use of the agency model by Settling Defendants for two years.”  Independent Book 

Publishers at 13.  They believe it would be more appropriate to “void the existing agency 

agreements” and allow Settling Defendants to enter into “new agency agreements in the absence 

of collusion.”  Id. at 14.  The Independent Book Publishers concede that the proposed Final 

Judgment does not dictate a business model, but only prohibits agreements that do not allow the 

retailer to discount prices (subject to the option of contracting to limit discounts to commissions 

earned over the course of a year).  They say that this takes “true agency sales agreement[s]” off 

the table for two years for Settling Defendants.  Id. at 14.   

As discussed above, the United States determined that terminating existing agency 

agreements, without imposing limited restrictions on the contracts that would replace them, 

would allow Settling Defendants to immediately return to the same collusively-established 

contractual terms.  Such an outcome would fail to eradicate the anticompetitive effects of the 

collusion.  Courts are “empowered to fashion appropriate restraints on [the trangressor’s] future 

activities both to avoid a recurrence of the violation and to eliminate its consequences.”  Nat’l 

Soc’y of Prof’l Eng’rs, 435 U.S. at 697; see also Zenith Radio Corp., 395 U.S. at 132-33 

(upholding an injunction against the conspiracy to block Zenith’s entry into worldwide markets 

that were not at issue in the litigation, after finding that defendants conspired to block Zenith 

from entering the Canadian market).  While agency agreements are not inherently illegal, 
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collusive agreements that prevent price competition are, and the settlement is designed to unwind 

the effects of agency contracts stemming from a collusive agreement.   

4. American Booksellers Association and Members  
 
The ABA submitted a detailed comment objecting to the restrictions on agency pricing in 

the proposed Final Judgment as well as other issues, most of which were discussed above.26  The 

ABA raised one unique complaint about the impact of the proposed Final Judgment on 

agreements between ABA member organization IndieCommerce and Google, which were 

negotiated after April 2010.  ABA (ATC-0265) at 5.  The ABA claims that these agreements 

“occurred long after . . . the dates at issue in the civil complaint,” and were not the product of 

collusion.  Id.  However, the proposed Final Judgment, which addresses only contracts in which 

Settling Defendants are parties, has no direct or immediate impact on arrangements between 

ABA member booksellers and Google.  Of course, it is certainly possible that Google may seek 

to modify the terms of its agreements with the bookstores to reflect its new authority to discount 

the books of the three Settling Defendants.27  See also Section V.A.1, supra. 

5. Authors Guild and Members 
 

The Authors Guild, representing a collection of writers and literary agents, submitted a 

comment that addressed the impact of removing collusive pricing restrictions on price 

                                                       
26  The ABA also solicited its member booksellers to submit comments in opposition to the proposed 
Final Judgment, outlining its objections.  As a result, the United States received approximately 200 
comments from bookstores, which largely mirrored the ABA’s arguments.  Representative examples 
include Susan Novotny (ATC-0213), Kenneth J. Vinstra (ATC-0216), and Barbara Peters (ATC-0295). 
 
27  Prior to the filing of the Complaint, Google announced that it was terminating its reseller program in 
2013 since it had “not gained the traction” Google had hoped for and because it was “clear that the 
reseller program has not met the needs of many readers or booksellers.”  Scott Dougall, A Change to Our 
Retailer Partner Program:  eBooks Resellers to Wind Down Next Year, Google Book Search (Apr. 5, 
2012), http://booksearch.blogspot.com/2012/04/change-to-our-retailer-partner-program.html. 
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competition from Amazon.  The Authors Guild claims the settlement will “allow e-book vendors 

to routinely sell e-books at below cost, so long as the vendors don’t lose money over the 

publisher’s entire list of e-books over the course of a year.”  Authors Guild (ATC-0214) at 1.  

The Authors Guild also asked its members to submit comments, adding that the settlement 

“needlessly imperils brick-and-mortar bookstores while it backs an online monopolist and 

discourages competition among e-book vendors and e-book device developers.”28  Many authors 

and agents took up the torch, submitting comments that paraphrased the arguments laid out by 

the Authors Guild or, in some cases, simply attached the Authors Guild’s email, verbatim.29   

The Authors Guild’s primary argument, that collusion was a justified response to 

competition from low-priced rivals, and that collusive pricing is necessary to protect brick-and-

mortar bookstores, is addressed in Section V.A.3, supra.  Likewise, the Authors Guild’s 

concerns with Section VI.B of the proposed Final Judgment, which permits (but does not 

require) Settling Defendants to limit retailer discounting to the aggregate commissions earned by 

the retailer, are addressed in Section V.A.5, supra.  The Authors Guild and its members, 

however, make two unique observations:  (a) books are important cultural products and should 

be protected by price controls despite the antitrust laws; and (b) agency pricing is necessary to 

protect quality and diversity in books.  But, as discussed below, some Guild members submitted 

comments disagreeing with their association’s position, and other self-published authors see 

                                                       
28  See The Justice Department’s E-Book Proposal Needlessly Imperils Bookstores; How to Weigh In, 
THE AUTHORS GUILD (June 4, 2012), http://blog.authorsguild.org/2012/06/04/the-justice-departments-e-
book-proposal-needlessly-imperils-bookstores-how-to-weigh-in/; see also Last Call. Tell DOJ:  Don’t 
help Amazon target booksellers, The Authors Guild (June 22, 2012), 
http://authorsguild.org/advocacy/articles/last-call-tell-the-justice-department.html.   
 
29  Representative comments include:  T.J. Stiles (ATC-0177), Kristy Athens (ATC-0465), and Mirka 
Knaster (ATC-0462).  
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competition by e-book retailers as an opportunity to reach an audience without interference by 

traditional publishers. 

a. The Sherman Act Applies to the Publishing Industry 

While the Authors Guild did not make this argument directly, many of its members stated 

or implied that collusion or price fixing should be permitted in the publishing industry.  They 

make the point that books play an important cultural role in our society.  From there, these 

writers leap to the conclusion that a competitive marketplace cannot properly attract the 

investment required for books to survive.  They posit that, absent an agreement that stops 

retailers from discounting e-books, declining revenues would undermine the perceived value of 

all books, reduce author royalties, and put booksellers out of business.  A comment typical of 

this perspective suggests “fixed pricing on books” should be allowed “to protect their value.”  

Rebecca Gardner (ATC-0077) at 1.  A literary agent likewise observed that price-fixing models 

are being adopted “[n]early across the board” in other countries, in response to online retail 

discounters.  Molly Friedrich (ATC-0232) at 2.  However, an argument that a particular industry 

or market deserves a blanket exemption from the antitrust laws should be directed to Congress, 

rather than the United States or the Court.  Otherwise, all industries are subject to “a legislative 

judgment that ultimately competition will produce not only lower prices, but also better goods 

and services.”  Nat’l Soc’y of Prof’l Eng’rs, 435 U.S. at 695.   

b. There is no Support for the Notion that Retail Discounts Will 
Reduce Quality or Diversity in Publishing 

 
Many authors and agents complained that removing the ability of Settling Defendants to 

prohibit discounting would dissuade or prevent publishers from investing in “quality” books, or 

limit the variety of books likely to be published.  Many comments state or imply that Publisher 
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Defendants must stand in the place of consumers to preserve quality.  Such a paternalistic view is 

inconsistent with the intent of the antitrust laws, which reflect a legislative decision to allow 

competition to decide what the market does and does not value.30  A market fettered by a 

collusive agreement cannot properly assign such a value.  These comments may also reflect a 

misunderstanding of the discounting authority granted by the proposed Final Judgment, which 

requires only that Settling Defendants, for two years, give retailers the authority to compete away 

their own margins.  PFJ §§ V.A, VI.B.  The proposed Final Judgment, however, does not 

otherwise limit how e-books are sold.  Publishers would be free, for example, to negotiate a 

wholesale price with retailers, and require retailers to pay them the same amount per e-book sold, 

regardless of the discount applied to the sale to the consumer, just as they did prior to the 

collusive agreements.  Thus, the author can be paid out of higher wholesale price, while 

consumers buy more of the author’s books at a lower retail price. 

c. The Authors Guild’s Opposition to the Settlement is Not Universal 
 

It is worth noting that members of the Authors Guild also wrote in support of the 

proposed Final Judgment and against the Authors Guild’s position.  Joe Konrath, author of 46 

books, clarifies that letter-writing campaigns by the Authors Guild and the Authors 

Representatives “did not solicit the views of their members, that they in no way speak on behalf 

of all or even most of their members.”  Konrath (ATC-0144) at 1.  He observes that agency 

                                                       
30  Many authors and readers expressed skepticism of the capacity or willingness of Publisher Defendants 
to protect “quality” of publications.  As a retired college librarian put it, “[t]o suggest that only the Big 
Six are arbiters of quality is belied by much of what they have published,” citing the absence of copy 
editing, long delays in publication, and a short shelf life for most titles.  Eric Welch (ATC-0021) at 2.  
One  reader observed anecdotally that Publisher Defendants recently granted an advance to reality 
television personality “Snooki” for a ghost-written book, implying themove was in response to 
commercial potential rather than literary quality.  Cathy Greiner (ATC-0073). 
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pricing has slowed global growth and hurt consumers and writers.  Lee Goldberg, a published 

author and member of the Authors Guild writes, “I believe that it’s detrimental to authors and 

readers, as well as to the establishment of a free and healthy marketplace, for publishers to 

collude with Apple to create artificially inflated prices for ebooks.”  (ATC-0553).  Author Laura 

Resnick writes, “breaking the law is not a reasonable reaction to being faced with aggressive 

business competition.”  (ATC-0801). 

d. Self-Published Authors Disagree that Collusive Agency Pricing is 
Necessary to Protect Authors’ Interests  

 
Many comments from self-published authors, in particular, expressed appreciation that 

Amazon opened a path to publication that was immune from Publisher Defendants’ hegemony. 

David Gaughran, writing on behalf of 186 self-published co-signors, writes that “Amazon is 

creating, for the first time, real competition in publishing” by charting a “viable path” for self-

published books.  Gaughran (ATC-0125) at 1, 3.  Mr. Gaughran observes that “[t]he kind of 

disruption caused by the Internet is often messy,” and those who “do quite well under the status 

quo” naturally resist change.  Id. at 2.  He compares publishers and literary agents to “[a]ll kinds 

of middlemen,” which have “gone from being indispensible to optional” with the rise of the 

Internet.  Id.  Writing in support of the proposed Final Judgment, Mr. Gaughran confirms that 

self-published writers, in particular, see opportunities in a market not subject to collusive pricing. 
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C. Additional Responses to Comments With Unique Perspectives 

1. Brian DeFiore, Literary Agent 
 

Many literary agencies submitted comments in opposition to the proposed Final 

Judgment, but Mr. DeFiore’s submission raised a unique issue.31  He argues that, by removing 

limits on retailer discounting, the proposed Final Judgment will allow retailers to apply discounts 

disproportionately, reducing the retail price of some titles much more than others.  He argues that 

the uneven price cuts undermine the ability of authors to maximize their royalty income and may 

impact the value of individual author’s rights in future books, foreign markets, film, and 

television.  DeFiore (ATC-0242) at 3.  However, to the extent that author royalties were buoyed 

by collusive pricing, that windfall should not be protected at the expense of thwarting the 

collusion.  See Section V.A.2, supra.   

The adequacy of the Final Judgment should be evaluated in light of the antitrust 

violations alleged in the Complaint, SBC Commc’ns, 489 F. Supp. 2d at 14-15, and those 

allegations explicitly address the contractual relationships between Settling Defendants and 

retailers.  Authors have independent contracts with Settling Defendants that govern their 

intellectual property licenses, and those agreements are not discussed in the Complaint or 

addressed by the proposed Final Judgment.  Thus, all of the intellectual property rights of authors 

remain subject to market competition.  To the extent Mr. DeFiore’s complaint reflects 

dissatisfaction with the state of that competition, it is not relevant to the proposed Final 

Judgment.   

                                                       
31  Simon Lipskar’s comment (ATC-0807) is the most detailed of the many comments submitted by 
literary agents and agencies, but it did not raise unique issues.  A less detailed, but typical, comment was 
submitted by the Association of Author’s Representatives (ATC-0003).  
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2. Bob Kohn, CEO of Royalty Share 
 

Copyright attorney and CEO of RoyaltyShare, Bob Kohn, submitted a lengthy comment 

that focused largely on his criticisms of the Complaint.  Kohn (ATC-0143).  Mr. Kohn offers the 

Court his views of the proper standard it should employ in ruling on a motion to dismiss, even 

though none of the settling or non-settling defendants (each of which is represented by highly 

experienced and sophisticated counsel) chose to move to dismiss the Complaint.  Similarly, Mr. 

Kohn suggests a series of dispositive motions that the Court should grant in favor of the 

defendants, although he does not indicate whether defendants themselves contemplate such 

motions or explain why the Court should substitute Mr. Kohn’s litigation judgments for those of 

defendants’ counsel.  Mr. Kohn’s determinations that “The Complaint Alleges the Wrong 

Relevant Market,” or “Collective Action by Competitors to Fix Prices is Not Always Illegal,” id. 

at 20, 21, reflect a misunderstanding of the role that public comments play in the Court’s Tunney 

Act inquiry.  For example, seeing corollaries between this case, copyright law, and the music 

industry, Mr. Kohn concludes that the proposed Final Judgment is not in the public interest 

because the “factual allegations in the Complaint are plausibly explained by lawful behavior.”  

Id. at 12.  However, the Complaint sets forth in considerable detail the basis for a finding that the 

defendants have engaged in per se unlawful conduct.  Defendants are, of course, free to dispute 

that evidence just as they are entitled to settle with the government.  It would hardly be in the 

public interest to exclude settlements of antitrust cases whenever a member of the public asserts 

that there are possible “plausible” lawful explanations for the defendants’ behavior.  And it is 

difficult to see how the Court could reach the same conclusions as Mr. Kohn without the benefit 

of a full-blown, lengthy and expensive trial, thus substantially undercutting much of the benefit 
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of the settlements.  It is a misreading of the Tunney Act and the role of public comments to 

suggest that either the government or private parties should be so severely constricted in settling 

antitrust cases.  Microsoft, 56. F.3d at 1459.  

Mr. Kohn also takes issue with the standard of review articulated in the CIS for a Tunney 

Act determination.  Mr. Kohn submits that, to find a settlement only “within the reaches” of the 

public interest is inconsistent with the text of the Tunney Act, as amended in 2004.  Kohn at 16.  

He maintains this argument though the same standard was applied in this District as recently as 

last year in KeySpan Corp.,763 F. Supp. 2d at 637.  Kohn at 16.  Further, the court in SBC 

Communications thoroughly analyzed the legislative intent behind the 2004 amendments and 

concluded that a settlement should be approved if it lies “within the reaches of the public 

interest.”  489 F. Supp. 2d at 17.   

Mr. Kohn also discusses language added to the Tunney Act in 2004 that requires the 

court to consider the impact of entry of the decree “upon competition in the relevant market or 

markets.”  Kohn at 16 (emphasis omitted).  However, the legislative history of that amendment 

does not support Mr. Kohn’s argument that the change was designed to expand the court’s role in 

Tunney Act review.  Instead, it indicates the opposite, that the change was intended only to focus 

review on the competitive impact of “the judgment, rather than extraneous factors irrelevant to . . 

. antitrust enforcement.”  150 Cong Rec S 3610, *3618 (statement of Senator Kohl).  

Accordingly, “the 2004 amendments have left in place the [D.C.] Circuit’s holding that this 

Court cannot look beyond the complaint in making the public interest determination, unless [a] 

complaint is drafted so narrowly as to make a mockery of judicial power.”  SBC Comm’cs, 489 

F. Supp. 2d at 15.  
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3. Steerads, Inc. 
 

Steerads, Inc. (“Steerads”) is a Canadian digital advertising corporation based in 

Montreal, Quebec.32  Steerads concludes that the terms of the proposed Final Judgment are “clear 

and complete, thus enforceable.”  Steerads (ATC-0374) at 1.  The company requests, though, 

that the United States “insist on the inclusion of a prima facie provision” in the proposed Final 

Judgment in order to “[e]ase[] recovery of treble damages” by private litigants.  Id. at 3.  

Steerads, however, misreads the statute, which allows the use of a “final judgment or decree” as 

prima facie evidence in other proceedings, but not if the “consent judgment or decree[]  [is] 

entered before any testimony has been taken.”  15 U.S.C. § 16(a).  Because no testimony has 

been taken in this litigation, the proposed Final Judgment would not constitute prima facie 

evidence in any private litigation, regardless of how the decree is worded.  Even if that were not 

the case, the Supreme Court has long endorsed the value of consent judgments in cases where 

there is no finding of liability, because they avoid the costs and delays associated with 

litigation.33  

4. National Association of College Stores 
 

The National Association of College Stores (“NACS”) expressed concern that the 

Proposed Final Judgment will apply to “the entire e-book universe” including “e-textbooks.”  

NACS (ATC-0845) at 7-8.  NACS claims this broad application will injure third parties, 

                                                       
32  See STEER>ADS.COM, http://www.steerads.com/; Steerads (ATC-0374) at 4. 
 
33  See Swift & Co. v. United States, 276 U.S. 311, 327 (1928) (refusing to vacate injunctive relief in 
consent judgment that contained recitals in which defendants asserted their innocence); United States v. 
Armour and Co., 402 U.S. 673, 676, 681 (1971) (interpreting consent decree in which defendants had 
denied liability for the allegations raised in the complaint); see also 18A Charles Alan Wright & Arthur 
R. Miller, et al., Federal Practice and Procedure § 4443, (2d ed. 2002) (“central characteristic of a 
consent judgment is that the court has not actually resolved the substance of the issues presented”). 
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including textbook publishers and textbook retailers, which would be barred from reaping the 

potential procompetitive benefits they might realize from the use of agency pricing.  Id. at 9-10.  

NACS claims the Complaint did not identify harm arising in the e-textbook market, so the Final 

Judgment should be modified to exclude e-textbooks from the prohibition of limits on retail 

discounting in the decree.  Id. at 11-12.  However, it was not necessary to expressly exclude e-

textbooks from the proposed Final Judgment because none of the Settling Defendants sell e-

textbooks, and the Complaint already makes it clear that “e-books” in the context of this case 

does not encompass “[n]on-trade e-books includ[ing] . . . academic textbooks . . . .”  Compl. ¶ 27 

n.1; see also Compl. ¶ 99. 

5. American Specialty Toy Retailing Association 
 

The American Specialty Toy Retailing Association (“ASTRA”) writes that the proposed 

Final Judgment will have a chilling effect on the use of agency pricing in other markets.  It 

reasons that the decree “could create an environment in which manufacturers are uncertain about 

the legality of an important pro[]competitive pricing policy.”  ASTRA (ATC-0228) at 1.  

However, the proposed Final Judgment is limited to the three Settling Defendants, none of which 

sells toys.  Further, because the CIS expressly states that agency pricing is permissible when 

unpaired with anticompetitive conduct, there seems to be no plausible risk of confusion.    

D. Apple, Inc. 
 

 Apple, a non-settling defendant and party to the conspiracy described in the Complaint, 

opposes Court entry of the decree.  Apple complains that the proposed Final Judgment:  (1) treats 

Apple unfairly; (2) “seeks to impose a business model,” rather than letting market forces play 

out; and (3) “will enable the retrenchment of Amazon’s e-book monopoly.”  Apple (ATC-0703) 
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at 1, 7.  While much of what Apple offers in its comment merely echoes the same points other 

commenters have made and should be rejected for the reasons noted above, the United States 

offers a detailed response to Apple because of its central role in the events leading to the 

underlying enforcement action.  As set forth below, Apple’s protests are based on factual errors 

and on an unsound view of Tunney Act jurisprudence. 

1. The Proposed Final Judgment Reasonably Requires the Termination 
of the Apple Agency Agreements 

 
 Apple argues that it has been improperly “singled out” for “uniquely punitive restrictions 

on its ability to negotiate agreements.”  Id. at 2.  The requirement that the Apple Agency 

Agreements be terminated is reasonable, though, given the role of those agreements in cementing 

the terms of the conspiracy alleged.  Further, stripped of Apple’s rhetoric, there are only two 

substantive distinctions between Settling Defendants’ required conduct as to Apple (governed by 

Section IV.A) and their required conduct as to all other e-book retailers (governed by Section 

IV.B), and those distinctions are both modest and necessary. 

 The agency agreements between Apple and Settling Defendants must be terminated 

within seven days of entry of the proposed Final Judgment, while Settling Defendants have thirty 

days to “take each step required” to terminate agreements with other retailers that include 

prohibited terms.  See PFJ §§ IV.A, IV.B.  However, as the Complaint alleges, the Apple Agency 

Agreements did not arise from bilateral negotiations between a retailer and a number of 

publishers, but from a conspiracy encompassing Apple and Publisher Defendants.  Apple alone 

among e-book retailers was at the bargaining table when these collusive agency contracts were 

agreed to.  Further, the Apple Agency Agreements also require immediate termination because 

they form the bedrock of the conspiracy and restrain trade directly.  See, e.g., Paramount 
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Pictures, 334 U.S. at 149 (ordering the termination of contracts used in collusion); Nat’l Lead 

Co., 332 U.S. at 328 (upholding termination of patent cross licenses that allowed the patents to 

be “forged into instruments of domination of an entire industry.”).    

 In addition, Apple’s claim that it “will have to quickly negotiate new agreements with 

these publishers under a dark cloud of uncertainty in just seven days,” Apple at 5, ignores that 

more than three months have already passed since the proposed Final Judgment was filed, during 

which time Apple has been free to pursue its negotiations with Settling Defendants.  Indeed, 

even under Apple’s existing contracts with each Settling Defendants, each publisher has rights to 

terminate its own agreement.  Likewise, Apple too has the right to terminate its agreement with 

each Settling Defendant on thirty to sixty days’ notice.34  Both Apple and Settling Defendants 

have been free even to execute new agreements during this period, so long as such agreements 

comply with the proposed Final Judgment.  It is, in fact, quite typical that parties to a proposed 

Final Judgment execute their provisions or prepare to do so prior to entry of the decree.35   

                                                       
34  For instance, Apple’s agreement with Hachette, signed Jan. 24, 2010, reads:  “‘Term’ means the period 
beginning on the Effective Date and continuing for one (1) year, and renewing for one-month successive 
periods unless . . . terminated at any time after the first year period by either Party upon advance written 
notice of not less than thirty (30) days.”  EBOOK AGENCY DISTRIBUTION AGREEMENT, § 1(m), 
APPLETX00018481 at -18482 (emphasis added).  This was the case when the proposed Final Judgment 
was being negotiated (and the United States has no reason to believe this has changed). 
 
35  For example, in United States v. Graftech Int’l Ltd., GrafTech implemented, prior to entry of the 
decree, a requirement that it execute new contracts with its supplier.  See GrafTech, 2011 WL 1566781 at 
*2 (requiring that “[d]efendants shall not consummate the Merger until the Supply Agreements have been 
modified in a manner consistent with this Final Judgment.”).  Divestitures required for consummation of 
proposed mergers are also commonly executed and approved by the United States prior to entry of the 
Final Judgment.   
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2. The Proposed Final Judgment Does Not “Impose a Business Model” 
 
 Apple asserts twice in a single page that the proposed Final Judgment would “dictate 

business models.”  Apple at 7; see also id. at 1 (“impose a business model”).  Apple fails, 

however, to explain what business model the proposed Final Judgment would dictate.  That is 

because the proposed Final Judgment does nothing of the sort.  Apart from the specific and 

limited proscriptions necessary to ensure the effectiveness of the consent decree, the proposed 

Final Judgment leaves open all possible legal business arrangements.  Indeed, even Apple 

recognizes that “[t]he Proposed Judgment modifies only two terms in Apple’s agreements with 

the Settling Defendants—the MFN and Apple’s pricing discretion under the agency agreement.”  

Id. at 4. 

 To the extent the proposed Final Judgment requires changes to the business relationship 

between retailers such as Apple and Settling Defendants, it ensures that retailers have more 

flexibility, not less.  Apple’s stated position on this point is that “eBook retailers such as Apple 

and Barnes & Noble should be free to continue with the agency model without Government-

mandated changes.”  Id. at 3.  They are indeed free to do so.  Nothing in the proposed Final 

Judgment would force Apple or B&N to exercise discounting authority—they are free to carry 

out their own businesses exactly as before.  What they may not do is continue to rely on a 

conspiracy to restrain their competitors.  

3. The Proposed Final Judgment Will Help to Restore Competition, Not 
End It 

 
 Apple also insists that the proposed Final Judgment “puts Apple, and every other eBook 

distributor [except Amazon], in peril.”  Apple at 7.  This is so, Apple claims repeatedly, because 

the proposed Final Judgment will “allow an eBook agent a nearly unfettered ability to discount a 
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Settling Defendant’s title.”  Id. at 2, 6.  That is, Apple objects that the goal of the conspiracy—to 

raise e-book prices by wresting discount authority from retailers—will be undone by the 

proposed Final Judgment, at least with respect to Settling Defendants.  Under such conditions, 

Apple worries, some “retailers . . . may be unable to continue to do business,” id. at 2, “dramatic 

and irreversible” consequences may limit innovation and diversity, id. at 3, and Amazon will be 

able to “charge monopoly prices into perpetuity.”  Id. at 4. 

First, Apple is not entitled to retain the benefits of any collusive agreement, much less 

one it participated in directly.  As has been noted throughout, it is black letter law that that the 

Sherman Act was “enacted for ‘the protection of competition, not competitors.’”  Copperweld 

Corp. v. Independence Tube Corp., 467 U.S. 752, 767 n.14 (1984) (quoting Brunswick Corp. v. 

Pueblo Bowl-O-Mat, Inc., 429 U.S. 477, 488 (1977) (quoting Brown Shoe Co., 370 U.S. at 320)).  

Indeed, the Supreme Court has expressly recognized that the type of “robust competition” 

protected by the Sherman Act could well expose individual competitors to commercial harm.  

Copperweld Corp., 467 U.S. at 767-68.  If the proposed Final Judgment were expected to lead to 

a more intense competitive environment, that would be cause to embrace the proposed Final 

Judgment, not reject it.  The same competitive forces that would pressure retailers would benefit 

consumers.   

Further, the Tunney Act is not designed to be a weapon that is wielded by competitors 

seeking to forestall competition.  The Act directs the Court to consider the impact of a proposed 

decree not on the participants in the anticompetitive conduct, but on those “alleging specific 

injury from the violations set forth in the complaint.”  15 U.S.C. § 16(e)(1)(B); see also Int’l Bus. 

Machines Corp., 163 F.3d at 740-42 (finding termination of a decree was in “the public interest,” 

Case 1:12-cv-02826-DLC   Document 81    Filed 07/23/12   Page 59 of 66



52 
 

despite competitor objections, because “[t]he purpose of the [Sherman] Act is not to protect 

businesses from the working of the market; it is to protect the public from the failure of the 

market.” (quoting Spectrum Sports, Inc., 506 U.S. at 458).  As neither the antitrust laws nor the 

Tunney Act purport to remedy the loss of ill-gotten gains, Apple’s complaints need not be 

considered by the Court. 

Second, Apple’s claim, that the settlements will result in imminent retail exitings and 

lessened industry innovation, is not supported by any evidence.  In fact, what the evidence does 

show, is to the contrary.  As noted above, since the proposed Final Judgment was filed, 

Microsoft has made a significant investment in the industry.  See Section II, footnote 6, supra.  

The investment is likely a boon to Apple’s largest brick-and-mortar retail competitor, B&N.  See 

Section V.B.1.b, footnote 18, supra.  Google, too, rather than retiring from the e-book field, 

recently has announced a new investment in a tablet computer intended to promote its own e-

book sales, through GooglePlay.  See Section II, footnote 7, supra.  

 Third, like other retailers with an interest in high consumer prices and protected 

distributor margins, Apple makes the argument that the ability to compete on price “will enable 

Amazon to charge monopoly prices into perpetuity.”  Apple at 4.  That argument assumes, 

without support, that Amazon could or would exercise such market power, even in the face of 

significant share erosion, which was already significant prior to Apple’s entry.  Further, the 

entire conspiracy alleged here was, for Publisher Defendants, about increasing the retail price of 

e-books.  As the Complaint alleges repeatedly, the shared goal of Publisher Defendants was to 

“act collectively to force up Amazon’s retail prices.”  Compl. ¶ 37.  Publisher Defendants would 

have welcomed monopoly-like pricing with open arms; what they feared was the exact 
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opposite—that the Amazon-led $9.99 price would stick, to the benefit of consumers and the 

perceived detriment of Publisher Defendants.36  See also Section V.A.3, supra.  The proposed 

Final Judgment will, of course, do nothing to undermine existing law prohibiting exclusionary 

conduct. 

4. Apple Misstates the Standard of Review Under the Tunney Act 
 
Apple also argues that the proposed Final Judgment “ignores an important rule of law” 

that a remedy must be “directly related to the violations alleged in the Complaint.”  Apple at 6 

(citing SBC Communications).  But SBC Communications says no such thing.  Instead, that court 

made clear that “[t]he government need not prove that the settlements will perfectly remedy the 

alleged antitrust harms; it need only provide a factual basis for concluding that the settlements 

are reasonably adequate remedies for the alleged harms.”  SBC Commc’ns, 489 F. Supp. 2d at 

17.  Furthermore, a court “may not require that the remedies perfectly match the alleged 

violations.”  Instead, the court must defer “to the government’s predictions about the efficacy of 

its remedies.”  Id.  Indeed, Apple’s interpretation would suggest that a consent decree must be 

more narrowly tailored than judgments entered after trial, which often include much broader 

relief.  See, e.g., U.S. Gypsum Co., 340 U.S. at 89 (holding that relief may “range broadly 

through practices connected with acts actually found to be illegal”).    

Apple’s reliance on SBC Communications also is misplaced given that the court in that 

case entered the government’s Proposed Final Judgment, notwithstanding arguments by amici 

that purchasers of the divested telecommunications assets were unlikely to fully replace the 

competition lost in the merger of two large telecommunications companies.  The court 

                                                       
36  As Steve Jobs said, “the customer pays a little more, but that’s what you want anyway.”  Comp. ¶ 6. 
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acknowledged the purchasers’ shortcomings had the potential to “reduce the effectiveness of the 

proposed settlements,” but concluded that “the government ha[d] presented a reasonable basis 

for concluding that the proposed settlements . . . are reasonably adequate, and thus within the 

reaches of the public interest.”  SBC Commc’ns, 489 F. Supp. 2d at 21.  Although the United 

States believes that the settlement reached in SBC Communications fully restored competition in 

the alleged relevant market, the case confirms that the United States is obligated only to show 

that the settlement was reasonable and within the reaches of the public interest. 

5. Apple’s Suggested Changes to the Proposed Final Judgment Are Self-
Serving and Contrary to the Public Interest 

 
 Contrary to Apple’s assertions, the terms of the proposed Final Judgment are not novel, 

and the provisions are closely tailored to address the harm alleged in the Complaint.  See Section 

V.A.5.  Apple’s requested modifications to the proposed Final Judgment, on the other hand, 

would serve only to undermine the proposed Final Judgment’s effectiveness, reducing the value 

of the settlement to consumers. 

 Apple proposes that Section VI.B be altered to “allow retailers to discount from their 

commissions on a per unit and not an aggregate basis.”  Apple at 3.  That suggested 

modification, however, is a naked attempt by Apple to have its competitors’ ability to compete 

on price constrained—to take away the “nearly unfettered ability to discount,” id. at 2, 6, that a 

retailer who desires to compete would embrace but Apple fears.  For example, Apple’s 

modification would effectively prohibit retail innovations that benefit consumers, such as loss 

leading, “buy one get one free,” or subscription services.  Apple has provided no basis to 

conclude that a “per unit” constraint would better serve the public interest than an aggregate 

constraint, and its enforceability argument is pure makeweight.  Section VI.B, which is permitted 
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not required conduct, contemplates voluntary agreements between Settling Defendants and 

retailers, and permits Settling Defendants to negotiate their own enforcement mechanisms with 

retailers, including Apple.  That these sophisticated parties are capable of designing terms to 

enforce contractual obligations is demonstrated by the Apple Agency Agreements themselves, 

which provide an audit mechanism to verify proceeds due to the publisher on e-book sales.37  

VI.  CONCLUSION 
 

 The issues raised in the public comments were among the many considered by the United 

States when it evaluated the sufficiency of the proposed remedy.  The United States has 

determined that the proposed Final Judgment, as drafted, provides an effective and appropriate 

remedy for the antitrust violations alleged in the Complaint and is therefore in the public interest.   

The United States will move this Court to enter the proposed Final Judgment after the comments 

are published on the Department’s website and this Response to Comments is published in the 

Federal Register. 

                                                       
37  “Publisher, at its expense, may audit directly applicable records of Apple . . . . [No] audit shall be 
conducted for a period spanning less than six (6) months.”  EBOOK AGENCY DISTRIBUTION 
AGREEMENT, § 12(b), APPLETX00018481 at -18488. 
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COMMISSION DECISION 

of 12.12.2012 

addressed to: 
- Hachette Livre SA, 

- HarperCollins Publishers Limited, HarperCollins Publishers, L.L.C., 
- Georg von Holtzbrinck GmbH & Co. KG, Verlagsgruppe Georg von Holtzbrinck 

GmbH, 
- Simon & Schuster Inc., Simon & Schuster (UK) Ltd, Simon & Schuster Digital Sales, 

Inc., 
- Apple, Inc. 

relating to a proceeding under Article 101 of the Treaty on the Functioning of the 
European Union and Article 53 of the EEA Agreement  

Case COMP/39847 - E-BOOKS 

(Text with EEA relevance)

(Only the English text is authentic)

THE EUROPEAN COMMISSION,

Having regard to the Treaty on the Functioning of the European Union,

Having regard to the Agreement on the European Economic Area,

Having regard to Council Regulation (EC) No 1/2003 of 16 December 2002 on the
implementation of the rules on competition laid down in Articles 81 and 82 of the Treaty1, in
particular Article 9(1) thereof,

Having regard to the Commission Decision of 1 December 2011 to initiate proceedings in this
case,

Having expressed concerns in the Preliminary Assessment of 13 August 2012,

Having given interested third parties the opportunity to submit their observations pursuant to
Article 27(4) of Regulation (EC) No 1/2003 on the commitments offered to meet those
concerns,

1 OJ L 1, 4.1.2003, p. 1. With effect from 1 December 2009, Articles 81 and 82 of the EC Treaty have
become Articles 101 and 102, respectively, of the Treaty on the Functioning of the European Union
("the Treaty"). The two sets of provisions are, in substance, identical. For the purposes of this Decision,
references to Articles 101 and 102 of the Treaty should be understood as references to Articles 81 and
82, respectively, of the EC Treaty where appropriate. The Treaty also introduced certain changes in
terminology, such as the replacement of "Community" by "Union" and "common market" by "internal
market". Where the meaning remains unchanged, the terminology of the Treaty will be used throughout
this Decision.
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After consulting the Advisory Committee on Restrictive Practices and Dominant Positions,

Having regard to the final report of the Hearing Officer in this case,

Whereas:

1. SUBJECT MATTER 

(1) This Decision is addressed to Hachette Livre SA ("Hachette"), HarperCollins
Publishers Limited and HarperCollins Publishers L.L.C. (collectively "Harper
Collins"), Georg von Holtzbrinck GmbH & Co. KG and Verlagsgruppe Georg von
Holtzbrinck GmbH (collectively "Holtzbrinck/Macmillan"), Simon & Schuster, Inc.,
Simon & Schuster (UK) Ltd and Simon & Schuster Digital Sales Inc. (collectively
"Simon & Schuster") and Apple, Inc. ("Apple") and concerns the conduct of these
parties in relation to the sale of e-books to consumers.

(2) Hachette, Harper Collins, Holtzbrinck/Macmillan and Simon & Schuster are
collectively referred to as the "Four Publishers".

(3) In its Preliminary Assessment of 13 August 2012 ("Preliminary Assessment"), the
Commission provisionally concluded that certain aspects of the global strategy of the
Four Publishers and Apple regarding the sale of e-books, pursued with the aim of
raising retail prices (or avoiding lower retail prices in the first place), raised concerns
as to their compatibility with Article 101 of the Treaty and Article 53 of the
Agreement on the European Economic Area ("EEA Agreement").

2. THE PARTIES 

(4) Hachette is a publishing group owned by Lagardère SCA, a company listed on the
Paris stock exchange. The Hachette group is mainly active in France, the United
Kingdom, Spain and the United States. The Hachette group publishes titles mainly in
French, English and Spanish.

(5) Harper Collins is a publishing group owned by News Corporation, an international
media corporation with headquarters in the US. Harper Collins is mainly active in the
United Kingdom and in the United States and publishes titles mainly in English.

(6) Holtzbrinck/Macmillan is a German publishing group which is active in Germany,
the United Kingdom, the United States and in other countries. The ultimate parent
company of the Holtzbrinck/Macmillan group is Georg von Holtzbrinck GmbH &
Co. KG, a holding company. In Germany, the Holtzbrinck/Macmillan group is active
through seven imprints (two of which are Rowohlt and S. Fischer). The group
includes Macmillan UK, the holding company for all publishing activities of the
Holtzbrinck/Macmillan group outside Germany and the United States. In the United
Kingdom, Macmillan UK is active through Pan Macmillan (fiction and non-fiction
literature), Palgrave Macmillan (academic literature) and Macmillan Education
(schoolbooks).

(7) Simon & Schuster is a publishing group owned by CBS Corporation, a media
corporation based in the United States. Its divisions in the United States include
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Simon & Schuster Adult Publishing, Simon & Schuster Children's Publishing, Simon
& Schuster Audio and Simon & Schuster Digital Sales, Inc. In the United Kingdom,
Simon & Schuster is active through Simon & Schuster (UK) Ltd.

(8) Apple is a technology company based in the United States. As regards the sale of e-
books in the EEA, Apple acts through its subsidiary, iTunes EU S.a.r.l., which has its
principal place of business in Luxembourg.

3. PROCEDURAL STEPS PURSUANT TO REGULATION (EC) NO 1/2003 

(9) On 1 December 2011 the Commission opened proceedings with a view to adopting a
decision under Chapter III of Regulation (EC) No 1/2003.

(10) On 13 August 2012, the Commission adopted a Preliminary Assessment as referred
to in Article 9(1) of Regulation (EC) No 1/2003 which set out the Commission’s
competition concerns2. Those concerns related to a concerted practice between and
among Hachette, Harper Collins, Holtzbrinck/Macmillan, Simon & Schuster and
Apple in relation to a common global strategy, including in the EEA, for the sale of
e-books with the aim of raising retail prices or avoiding lower retail prices.

(11) On 12 September 2012, Harper Collins, on 13 September 2012, Hachette, on 14
September 2012, Simon & Schuster and Apple, and on 18 September 2012,
Holtzbrinck/Macmillan submitted initial commitments ("the Initial Commitments")
to the Commission in response to the concerns expressed in the Preliminary
Assessment.

(12) On 19 September 2012, a notice3 was published in the Official Journal of the
European Union pursuant to Article 27(4) of Regulation (EC) No 1/2003,
summarising the case and the Commitments and inviting interested third parties to
submit their observations on the Initial Commitments within one month following
publication.

(13) On 23 and 24 October 2012, the Commission informed the Four Publishers about the
observations received from interested third parties following the publication of the
notice, and on 24 October 2012, the Commission informed Apple about those
observations.

(14) On 31 October 2012, Holtzbrinck/Macmillan, on 6 November 2012, Hachette, on 8
November 2012, Harper Collins, and on 12 November 2012, Simon & Schuster and
Apple submitted amended commitments (the "Final Commitments").

(15) On 27 November 2012, the Advisory Committee on Restrictive Practices and
Dominant Positions was consulted. On 27 November 2012, the Hearing Officer
issued his final report.

2 The Commission also opened proceedings against Pearson plc ("Pearson"). Pearson is the parent
company of the Penguin group ("Penguin"), one of the largest English-language trade book publishers
in the world. Pearson was, however, not an addressee of the Preliminary Assessment. The Commission
is still examining Pearson's conduct and its compatibility with Article 101 of the Treaty. Pearson
remains, therefore, a party to the proceedings in case COMP/39.847/E-Books.

3 OJ C 283, 19.9.2012, p. 7.
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4. PRELIMINARY ASSESSMENT 

4.1. Background 

4.1.1. The e-book industry 

(16) An electronic book or e-book is an electronically formatted book designed to be read
on a computer, a handheld device or other electronic devices capable of visually
displaying e-books.

(17) Consumers can purchase e-books through websites of e-book retailers or through
applications installed on their e-reading devices. Electronic distribution allows
retailers to avoid certain expenses inherent in the distribution of print books,
including most of the warehousing and distribution expenses.

(18) While the first e-books were already available in the early 1990s, a non-negligible
demand for e-books only started to emerge after Amazon, an on-line retailer based in
the United States, launched in November 2007 its Kindle e-book platform in the
United States.

(19) From 2007 until Spring 2010, publishers sold e-books to retailers mainly under
wholesale arrangements, also referred to as the wholesale or reseller model.

(20) Under the wholesale model, e-books were sold to the retailer at a wholesale price
below the suggested retail price determined by the publishers (the "list price"). At
least in the United States, the United Kingdom and Germany, wholesale prices were
generally up to 50% of the e-book list price.

(21) In the United States and certain countries of the EEA where there was no legislation
allowing or obliging publishers to independently set retail prices for print books
and/or e-books (so called retail price maintenance ("RPM") laws), retailers were free
to set the retail prices charged to consumers.

4.1.2. Amazon's USD 9.99 pricing policy  

(22) In 2007, Amazon started to offer in the United States, and as of October 2009,
internationally (therefore also in the EEA), certain newly released English-language
bestselling e-books to consumers for USD 9.99. This retail price set by Amazon was
generally significantly below the e-book list price, as well as at, or below, the e-book
wholesale price set by publishers. Other major United States e-retailers often
matched or approached Amazon’s USD 9.99 prices for these titles.

(23) No later than 2008, at least the Four Publishers started to be concerned about, inter 
alia, Amazon's e-book pricing policy and its spread outside the United States
(including to the EEA), as well as Amazon's growing market share in the United
States and potentially globally. In the Preliminary Assessment, the Commission took
the preliminary view that the Four Publishers expressed to each other the desire to
increase retail prices of e-books above the levels set by Amazon and stop the spread
of those lower retail prices, as well as to stop Amazon's growth in the United States
and other markets, including in the EEA.
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4.1.3. The Four Publishers' search for a collective and global response 

(24) Each of the Four Publishers sold a significant amount of its e-books through
Amazon.

(25) In the Preliminary Assessment, the Commission's preliminary view was that each of
the Four Publishers understood that, rather than independent action, a common
approach against Amazon was necessary to succeed in moving Amazon away from
its USD 9.99 pricing policy.

(26) The Commission's preliminary view was that faced with Amazon's global reach and
the USD 9.99 pricing policy, expected to be followed by Amazon internationally, the
Four Publishers pursued a global approach. Their digital plans and strategies were
formulated globally and group-wide.

(27) Throughout 2009, several of the Four Publishers considered a number of potential
approaches to force Amazon to raise retail prices. These included: (i) raising the
wholesale prices of their e-books to match those of print books; (ii) exploring the
possible establishment of joint e-book platforms; (iii) considering ways of taking
control of retail prices of e-books either through using the agency model4 or RPM
arrangements with retailers, and/or through lobbying for national RPM laws; and (iv)
delaying, in the United States, the release of e-book editions of certain new release
titles (“windowing”) in order to put pressure on Amazon to accept an agency model
with higher retail prices.

4.2. Practices raising concerns 

4.2.1. Common global plan to convert the sale of e-books to an agency model with the same 
key pricing terms  

(28) In December 2009, Apple contacted at least the Four Publishers, on an individual
basis, regarding its intention to begin selling e-books.

(29) The Commission's preliminary view was that, in parallel to those initial contacts with
Apple in December 2009, some of the Four Publishers engaged in direct contacts
with each other regarding their respective discussions with Apple and/or the
envisaged commercial model for the sale of e-books to consumers.

(30) The Commission's preliminary view was that Apple at first considered entering the
market under a wholesale model. When some of the Four Publishers proposed an
agency model for the sale of e-books and asked Apple to propose retail prices, Apple
concluded that the agency model was indeed the preferred business model to achieve
both its goal of eliminating meaningful retail price competition with Amazon, and
the goal of each of the Four Publishers of raising retail prices above Amazon's retail
prices. Apple, therefore, simultaneously informed at least the Four Publishers in
early January 2010 that it was proposing to sell e-books under an agency model. The
terms that Apple proposed to at least the Four Publishers, including pricing terms,

4 Under an agency model, as opposed to a wholesale or reseller model, e-books are sold directly from the
publisher to the consumer. The agent is empowered to negotiate and/or conclude contracts on behalf of
its principal, either in its own name or in the name of the principal. The agent is usually remunerated for
the agency services it provides by payment of a commission.



EN 10 EN 

were identical, and included a statement that all resellers of new titles would have to
be on the agency model.

(31) Shortly afterwards, Apple simultaneously submitted its proposed draft agency
agreement to at least the Four Publishers. The draft agency agreements contained,
among other things, a retail price most favoured nation ("MFN") clause. This clause
replaced Apple's earlier requirement that each of the Four Publishers adopt the
agency model with each of its retailers. The retail price MFN clause provided that, in
the event another retailer were to offer a lower price for a particular e-book,
including in situations where that retailer was operating under a wholesale model and
thus was free to set retail prices, the publisher would have to lower the retail price of
that e-book in the iBookstore to match that other lower retail price.

(32) Each of the draft agreements contained maximum retail price grids for new release e-
books. These price grids were set above the retail prices charged by Amazon at the
time. The Commission's preliminary view is that the Four Publishers' efforts to
negotiate higher maximum retail price points with Apple show that they understood
that the actual future retail e-book prices for newly released bestsellers were likely to
be the same as the "maximum" retail prices proposed in each of the draft agency
agreements for e-books. Each of the Four Publishers and Apple further understood
that Apple's proposed pricing and commission level would result in a lower margin
for each of the Four Publishers than that under the existing wholesale model.

(33) The Commission's preliminary view is that Apple ensured, from the outset and
throughout the negotiations with at least each of the Four Publishers, that each of the
Four Publishers knew that (i) at least each and every one of the Four Publishers was
also negotiating with Apple on the same key pricing terms, and (ii) Apple considered
it necessary to reach an agreement with a critical number of publishers in order to
launch its iBookstore. Apple also kept at least the Four Publishers informed of the
status of the negotiations with at least each and every one of them, including with
how many of each of the Four Publishers it had successfully concluded negotiations.

(34) In addition to Apple's assurances and information, in its Preliminary Assessment, the
Commission took the preliminary view that the Four Publishers engaged, throughout
their respective negotiations with Apple, in direct contacts with each other whereby
they disclosed and received information about the course of conduct contemplated
and/or adopted by each of them, particularly with respect to pricing.

(35) The Commission's preliminary view was also that during the negotiations with at
least the Four Publishers in the United States, Apple informed each of the Four
Publishers that while it was initially launching the iBookstore in the United States
and Canada, it subsequently intended to roll out the iBookstore in other countries,
including in the EEA. Each of the Four Publishers therefore understood that Apple
was likely to enter the e-books business on a global scale, including in the EEA, and
on the basis of the same agency model and with the same key pricing terms.
Therefore, the Four Publishers prepared for the implementation of the agency model
outside the United States, and most notably in the EEA, in parallel to the
implementation in the United States.
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4.2.2. Implementation of the common global plan in the United States 

4.2.2.1. The agency agreements between each of the Four Publishers and Apple

(36) Between 24 and 26 January 2010, each of the Four Publishers signed agency
agreements with Apple in the United States, each containing the same key terms,
including the payment of a commission to Apple equal to 30 % of the retail price
paid by a consumer for an e-book purchased from the iBookstore, maximum retail
price grids, and a retail price MFN clause for newly released e-books, referred to in
recital (31). The retail price MFN obligation became effective with regard to each of
the Four Publishers on 3 April 2010, the launching date of the iBookstore.

(37) Each agreement provided that each of the Four Publishers is, in principle, free to set
the retail price for its e-books titles. However, as regards newly released e-books ,
each agreement contained identical price grids with maximum retail price points,
pegged to suggested hardcover retail prices, beyond which none of the Four
Publishers could go. In addition, as regards newly released e-books that appear on
the bestseller lists published by the New York Times, each agreement also contained
identical maximum retail price points depending on the suggested retail price for the
corresponding hardcover edition.

4.2.2.2. The conversion of Amazon and other retailers to the agency model

(38) The Commission's preliminary view was that Apple and each of the Four Publishers
understood that both Apple's goal of eliminating retail price competition with
Amazon, and the Four Publishers' goal of raising retail prices above those of Amazon
could be achieved only if the Four Publishers were able to impose an agency model
on all retailers including Amazon. Apple and each of the Four Publishers understood
that the retail price MFN clause created a strong incentive for each of the Four
Publishers to convert Amazon (and other major retailers) to the agency model in
order to avoid the costs of having to match Amazon's lower retail prices under the
Apple agency contract. The Commission's preliminary view was that the retail price
MFN clause acted as a joint "commitment device" whereby each of the Four
Publishers was in a position to force Amazon to accept a change to the agency model
or otherwise face the risk of being denied access to the e-books of each of the Four
Publishers, assuming that at least all Four Publishers had the same incentive during
the same time period, and that Amazon could not sustain simultaneously being
denied access even to only a part of the e-books catalogue of at least each of the Four
Publishers.

(39) Shortly before each of the Four Publishers signed an agency agreement with Apple in
the United States, each of the Four Publishers separately announced to Amazon its
intention to change its business terms and move to an agency model in the United
States. Amazon initially refused to move to the agency model and even stopped
selling both print and e-book editions of Holtzbrinck/Macmillan's titles on its United
States website for a short period of time, but ultimately gave in. By 3 April 2010, the
launching date of the iBookstore in the United States and the starting date of the
MFN obligation upon the Four Publishers, each of the Four Publishers had signed an
agency agreement with Amazon in the United States. The Four Publishers
subsequently converted other retailers to the agency model.
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4.2.3. Implementation of the common global plan in the EEA 

4.2.3.1. The agency agreements between each of the Four Publishers and Apple

(40) Between March and December 2010, each of the Four Publishers entered into
negotiations with Apple concerning the signature of agency agreements in the United
Kingdom, France and/or Germany.

(41) In the Commission's preliminary view, when negotiating those agency agreements
and in light of their global strategy, each of the Four Publishers and Apple used their
United States agency agreements as a template.

(42) The Commission's preliminary view was that, in light of the global strategy adopted
by each of the Four Publishers, the executives of each of the Four Publishers in the
United Kingdom were directed by their superiors and/or counterparts in the United
States to enter into an agency agreement with Apple in respect of United Kingdom
book titles the rights to which are held by each of the Four Publishers in the United
Kingdom ("UK titles").

(43) Between mid-May 2010 and end of August 2010, each of the Four Publishers signed
an agency agreement with Apple for UK titles. As set out in recitals (46) to (48), the
agency agreements between each of the Four Publishers and Apple contain the same
key pricing terms as their respective United States agreements; namely, the retail
price MFN clause, maximum retail price grids, and the payment of a commission to
Apple equal to 30% of the retail price.

(44) In 2010, only one of the Four Publishers had operations in French language titles
(Hachette) and only one other in German language titles (Holtzbrinck/Macmillan).
Hachette signed an agency agreement with Apple for French language titles the
rights to which are held by Hachette in France ("French titles") in May 2010.
Holtzbrinck/Macmillan signed an agency agreement with Apple for German
language titles the rights to which are held by Holtzbrinck/Macmillan's German
entities in Germany ("German titles") in December 2010. The Commission's
preliminary view was that Hachette and Holtzbrinck/Macmillan engaged in direct
contacts with other local French and German publishers, respectively, with the aim
of persuading such publishers to enter into agency agreements with Apple on the
same key pricing terms.

(45) Apple launched its iPad and iBookstore in the United Kingdom, France and Germany
on 28 May 2010. The Commission's preliminary view is that it was understood by
the Four Publishers that this was only the first step by Apple, as Apple had informed
them of its intention to launch the iBookstore in the rest of the EEA shortly
thereafter.

4.2.3.2. Common features of each of the agency agreements for UK, French and German
titles

(46) The Commission's preliminary view was that the agency agreements between each of
the Four Publishers and Apple for UK, French and German titles contain the same
key pricing terms, including the same retail price MFN clause, found in the United
States agency agreements, substantially similar maximum retail price grids for each
of UK, French and German titles, and the same commission to Apple equal to 30%
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of the retail price. The agency agreements concluded for UK, French and German
titles further contain a "phase-in" period between the date of entry into force of the
agreements and the date of applicability of the retail price MFN clause.

(47) Each publisher appointed Apple as a non-exclusive agent to sell e-book versions of
its titles either throughout the whole of the EEA, or, as is the case for two of these
agreements, only in the United Kingdom or only in Germany and Austria.

(48) The agency agreements establish that the publisher is, in principle, free to set the
retail price for its e-books titles. However, similarly to the United States agency
agreements, each agency agreement contains maximum retail price points either for
all titles, as is the case for UK and German titles, or for newly released e-books , as is
the case for French titles. The Commission's preliminary view was that these
maximum retail prices are substantially similar or even identical across the agency
agreements concluded between Apple and the Four Publishers for UK titles, across
the agency agreements concluded between Apple and Hachette as well as between
Apple and a number of other publishers for French titles, and across the agency
agreements concluded between Apple and Holtzbrinck/Macmillan as well as between
Apple and a number of other publishers for German titles.

4.2.3.3. The conversion of Amazon and other retailers to the agency model for UK titles and
the adoption of that model for French and German titles.

United Kingdom 

(49) At the time of Apple's launch of its iPad and iBookstore in the United Kingdom on
28 May 2010, Amazon had been selling, since October 2009, English language e-
books in the United Kingdom through its .com website operating under the wholesale
model. On 10 August 2010, Amazon launched a Kindle store targeting the United
Kingdom. Sales from this store were also initially made on the basis of a wholesale
model, where Amazon determined the retail prices of e-books.

(50) The Commission's preliminary view was that Apple and each of the Four Publishers
understood that, just like for the United States titles, the retail price MFN clause
created a strong incentive for each of the Four Publishers to convert Amazon (and
other major retailers for UK titles) to the agency model in order for each publisher to
be able to increase retail prices above those set by Amazon. The retail price MFN
clause also meant that had Amazon refused to convert to the agency model for UK
titles, each of the Four Publishers had strong incentives to delay or withhold e-book
new releases from Amazon.

(51) Between […] and […], three of the Four Publishers separately
announced to Amazon their intention to change their business terms and move to an
agency model. The fourth publisher made its announcement in […]. Each
publisher understood that it would not be the only one telling Amazon that it was
moving to the agency model over approximately the same period of time.

(52) As a consequence of the move to the agency model in the United States, the
Commission's preliminary view was that Amazon expected each of the Four
Publishers to request it to move to the agency model for UK titles and did not resist
as it had done in the United States. The Commission's preliminary view was that also



EN 14 EN 

Amazon and the Four Publishers expected that their United States agency agreements
would serve as a template for the agency agreements regarding UK titles.

(53) By the end of […], three of the Four Publishers had signed an agency
agreement with Amazon regarding UK titles. No later than […], the fourth
publisher suspended its on-going negotiations with Amazon on an agency agreement
after the UK Office of Fair Trading ("OFT") had started an investigation into e-books
in the United Kingdom.

France  

(54) At the time of Apple's launch of its iPad and iBookstore in France on 28 May 2010,
newly released French language e-books were mainly sold through the website of
Fnac, a French retailer, and under an agency agreement with Hachette having
substantially different terms from those of Hachette's agreement with Apple in the
United States. Although certain e-books were available to French consumers through
Amazon's .com website, very few newly released French language e-books were
available.

(55) The Commission's preliminary view is that Apple and Hachette, the only one of the
Four Publishers that had signed an agency agreement with Apple in the US and was
also selling French titles, understood that the retail price MFN clause created a strong
incentive for Hachette to allow Amazon (and other major retailers) to sell French
titles only under the agency model, in order to avoid potential discounting of its
suggested retail prices and maximise its profits under the agency agreement with
Apple.

(56) The Commission's preliminary view is that Amazon and Hachette used their United
States agency agreement as a template for their agency agreement for French titles.

(57) Amazon and Hachette signed an agency agreement for French titles in […].
Subsequently, in October 2011, Amazon launched a Kindle store targeting France.

Germany 

(58) At the time of Apple’s launch of its iPad and iBookstore in Germany on 28 May
2010, newly released German language e-books were sold mainly through five
retailers. Although certain e-books were also available through Amazon's .com
website, very few newly released German language e-books were available.

(59) The Commission's preliminary view is that Apple and Holtzbrinck/Macmillan, the
only one of the Four Publishers that had signed an agency agreement with Apple in
the US and was also selling German titles, understood that the MFN clause was a
strong incentive for Holtzbrinck/Macmillan to allow Amazon (and any other retailer)
to sell German titles only under the agency model (and to convert other major
retailers to an agency agreement), in order to avoid potential discounting of its retail
prices and to maximise its profits under the agency agreement with Apple.

(60) The Commission's preliminary view is that Amazon and Holtzbrinck/Macmillan used
their United States agency agreement as a template for their agency agreement
regarding German titles.
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(61) Amazon and Holtzbrinck/Macmillan signed an agency agreement for German titles
in […]. Subsequently, in April 2011, Amazon launched a Kindle store
targeting Germany.

4.2.4. The likely consequences for the retail price of e-books in the EEA 

(62) Evidence collected by the OFT in the context of its United Kingdom investigation
regarding […] weekly retail prices suggests that each of the Four Publishers that
implemented the conversion to the agency model with […] in the United Kingdom
increased the retail prices for their e-books relative to other publishers.

(63) Based on quantitative evidence regarding the impact of the conversion to an agency
model in the United Kingdom, the Commission's preliminary view is that the likely
consequence of the conduct was to increase the retail price of e-books in the United
Kingdom.

4.3. Preliminary legal assessment 

(64) Article 101(1) of the Treaty and Article 53(1) of the EEA Agreement prohibit
agreements, decisions and concerted practices which may affect trade between
Member States and/or between Contracting Parties and which have as their object or
effect the prevention, restriction, or distortion of competition within the internal
market and/or the EEA.

4.3.1. Concerted practice 

4.3.1.1. Principles regarding the existence of a concerted practice

(65) A concerted practice is a form of co-ordination where undertakings knowingly
substitute practical cooperation between them for the risks of competition.5 In line
with the case-law of the Union Courts, the criteria of cooperation and coordination
necessary for determining the existence of a concerted practice, far from requiring an
actual plan to have been worked out, are to be understood in the light of the concept
inherent in the provisions of the Treaty on competition, according to which each
trader must determine independently the policy which it intends to adopt on the
internal market and the conditions which it intends to offer to its customers.6

(66) While this requirement of independence does not deprive traders of the right to adapt
themselves intelligently to the existing or anticipated conduct of their competitors, it
does, however, preclude any direct or indirect contact between traders, the object or
effect of which is to create conditions of competition which do not correspond to the
normal conditions of the market in question, regard being had to the nature of the
products or services offered, the size and number of the undertakings and the volume
of the said market.7 This precludes any direct or indirect contact between
competitors, the object or effect of which is to influence the conduct on the market of
an actual or potential competitor or to disclose to such a competitor the course of

5 Case 48/69 ICI v Commission [1972] ECR 619, paragraph 64.
6 Case C-7/95 P John Deere v Commission [1998] ECR I-3111, paragraph 86.
7 Case C-7/95 P John Deere v Commission [1998] ECR I-3111, paragraph 87.
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conduct which they themselves have decided to adopt or contemplate adopting on the
market in question.8

(67) Moreover, a concerted practice in the form of an exchange of information does not
have to be reciprocal in order to constitute a concerted practice within the meaning of
Article 101(1) of the Treaty: “[i]t follows from the case-law that the disclosure of 
sensitive information removes uncertainty as to the future conduct of a competitor 
and thus directly or indirectly influences the strategy of the recipient of the 
information.”9 When a company receives strategic data from a competitor (be it in a
meeting, by mail or electronically), it will be presumed to have accepted the
information and adapted its market conduct accordingly unless it can show "proof to 
the contrary".10

(68) The assessment of the existence of a concerted practice is not affected by the fact that
an undertaking may be active on a level of trade different from that of other
participants in a concerted practice. Rather, it is sufficient that there is a "joint 
intention [of the undertakings] to conducting themselves on the market in a specific 
way."11 Thus, the relevant market on which a member of a concerted practice is
active does not need to be the same as the market on which that concerted practice is
deemed to materialise.12

(69) Finally, where the Commission’s reasoning is based on the supposition that the facts
established cannot be explained other than by concerted action between
undertakings, it is sufficient for an undertaking to prove circumstances which cast the
facts established by the Commission in a different light and thus allow another
‘plausible explanation’ of the facts to be substituted for the one adopted by the
Commission.13

4.3.1.2. Application in this case

Parallel behaviour 

(70) In light of section 4.2, the Commission's preliminary view is that there exists parallel
behaviour in the United States and the EEA between the Four Publishers and Apple
including, inter alia, in relation to the process of negotiation and the content of the
agency agreements between the Four Publishers and Apple in both the United States
and the EEA.

Direct and indirect contacts between the Four Publishers and Apple 

8 Joined Cases 40 to 48, 50, 54-56, 111, 113 and 117/73, Coöperative Vereniging 'Suiker Unie' and 
others v Commission [1975] ECR 1663, paragraph 173 et seq; Case C-49/92 P Commission v Anic 
Partecipazioni SpA [1999] ECR I-4125, paragraph 117.

9 Case C-238/05 Asnef-Equifax and Administración del Estado [2006] ECR I-11125, paragraph 51; Case
T-377/06 Comap v Commission, judgment of 24 March 2011, paragraph 70.

10 Case C-199/92 P Hüls v Commission [1999] ECR I-4287, paragraph 162; Case C-49/92 P Anic 
Partezipazioni [1999] ECR I-4125, paragraph 121.

11 Case T-41/96 Bayer v Commission [2000] ECR II-3383, paragraph 67.
12 Case T-99/04 AC-Treuhand AG [2008] ECR II-1501, paragraph 122.
13 Case T-36/05 Coats Holdings v Commission [2007] ECR 11-110, paragraph 72.



EN 17 EN 

(71) The Commission's preliminary view was that there were direct and indirect contacts
between the Four Publishers and Apple, disclosing the course of conduct which each
of the Four Publishers and Apple had decided to adopt or contemplated adopting on
the market, in order to influence the future course of conduct of at least the Four
Publishers.

(72) The Commission's preliminary view was that no later than December 2009, each of
the Four Publishers engaged in direct and indirect (through Apple) contacts aimed at
either raising the retail prices of e-books above those of Amazon (as was the case in
the United Kingdom) or avoiding the arrival of those prices altogether (as was the
case in France and Germany) in the EEA. In order to achieve that aim, the Four
Publishers, together with Apple, planned to jointly convert the sale of e-books from a
wholesale model to an agency model on a global basis and on the same key pricing
terms, first with Apple and then with Amazon and other retailers.

(73) The Commission's preliminary view was that to make that joint conversion possible,
each of the Four Publishers disclosed to, and/or received information from, the rest
of the Four Publishers and/or Apple, regarding the Four Publishers' future intentions
with respect to entering into an agency agreement with Apple in the United States
and the key terms under which each of the Four Publishers would enter into that
agency agreement with Apple in the United States, including the retail price MFN
clause, the maximum retail price grids and the level of commission to be paid to
Apple.

(74) The Commission's preliminary view was that Apple's goal was to find a way to have
retail prices at the same level as Amazon's while still achieving its desired margin.
Apple would have known that this goal and the goal of each of the Four Publishers,
that of raising retail prices above the level set by Amazon (or avoiding the
introduction of lower prices by Amazon), could be achieved if Apple followed the
suggestion by at least some of the Four Publishers that it enter the market for the sale
of e-books under an agency model rather than a wholesale model and informed each
of the Four Publishers about whether at least any of the other Four Publishers were
entering into an agency agreement with Apple in the United States under the same
key terms.

(75) The Commission's preliminary view was that Apple and the Four Publishers
understood that Apple's entry in the market for e-books on the agreed key agency
terms would provide the global scale and framework needed for at least the Four
Publishers to convert the sale of e-books to the agency model on a global basis, first
in the United States and then in the EEA.

Conditions of competition which do not correspond to normal conditions thereof 

(76) The Commission's preliminary view was that the concerted practice between and
among the Four Publishers and Apple has led to conditions of competition which do
not correspond to normal conditions.

(77) Under normal conditions of competition, each of the Four Publishers would have
been unaware of whether at least each of the other Four Publishers intended to enter
into an agency agreement with Apple, and of the key pricing terms of that agreement.
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(78) The Commission's preliminary view was that the direct and indirect contacts between
the Four Publishers and Apple eliminated the risks associated with normal
competition and led to the signing of agency agreements, first in the United States
and subsequently in the EEA, between each of the Four Publishers and Apple on the
same key pricing terms and on a global basis.

No alternative plausible explanation 

(79) The Commission's preliminary view was that the decision of each of the Four
Publishers to enter into an agency agreement with Apple, first in the United States
and then in the EEA, on the same key pricing terms described, cannot plausibly be
explained other than by a concerted action.

(80) The Commission's preliminary view was that each of the Four Publishers knew that
by entering into agency agreements with Apple, first in the United States and then in
the EEA, containing the retail price MFN clause, maximum retail price grids and a
commission of 30% of the retail price payable to Apple, there was the risk of
substantially lower revenues if other retailers, such as Amazon, were allowed to
continue setting retail prices. Entering into those agreements would therefore not be
in the economic interest of each of the Four Publishers individually, unless a
sufficient number of the other major international publishers were following suit,
thereby substantially increasing the credibility and effectiveness of the threat of each
of the Four Publishers withholding e-books from retailers like Amazon if those
retailers refused to convert to the agency model with higher retail prices.

4.3.1.3. Conclusion

(81) In light of the above, the Commission's preliminary view was that by jointly
converting the sale of e-books from a wholesale model to an agency model with the
same key pricing terms on a global basis, the Four Publishers and Apple engaged in a
concerted practice to either raise retail prices of e-books in the EEA or to prevent the
emergence of lower prices for e-books in the EEA.

4.3.2. Restriction of competition 

4.3.2.1. Principles

(82) According to the case law of the Union Courts, when assessing whether a concerted
practice is anti-competitive, regard must be paid in particular to the objectives which
it is intended to attain and to its economic and legal context.14 While the intention of
the parties is not an essential factor in determining whether a concerted practice is
restrictive, nothing prevents the Commission from taking it into account.15

(83) As regards the distinction to be drawn between concerted practices having an anti-
competitive object and those with anti-competitive effects, it must be borne in mind
that an anti-competitive object and anti-competitive effects constitute not cumulative
but alternative conditions in determining whether a practice falls within the

14 Joined Cases 96/82 to 102/82, 104/82, 105/82, 108/82 and 110/82 IAZ International Belgium and 
Others v Commission [1983] ECR 3369, paragraph 25; Case C-8/08 T-Mobile Netherlands and Others
[2009] ECR I-4529, paragraph 27.

15 Id.
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prohibition in Article 101(1) of the Treaty. The alternative nature of that
requirement, indicated by the conjunction ‘or’, means that it is necessary, first, to
consider the precise purpose of the concerted practice, in the economic context in
which it is to be pursued.16

(84) In addition, when deciding whether a concerted practice is prohibited by Article
101(1) of the Treaty, there is no need to take into account its actual or potential
effects once it is apparent that its object is to prevent, restrict or distort competition
within the internal market.17 The distinction between ‘infringements by object’ and
‘infringements by effect’ arises from the fact that certain forms of collusion between
undertakings can be regarded, by their very nature, as being injurious to the proper
functioning of normal competition.18

4.3.2.2. Application in this case

(85) The Commission's preliminary view is that the objective of the concerted practice
between and among the Four Publishers and Apple, in the economic context in which
it was pursued, was to raise the retail prices of e-books in the EEA or prevent the
emergence of lower retail prices for e-books in the EEA.

(86) In the Commission's preliminary view, in order to achieve this objective on a global
basis, including in the EEA, the Four Publishers and Apple jointly converted the sale
of e-books from a wholesale model to an agency model with the same key terms
(including the retail price MFN clause, the maximum retail pricing grids and the
same 30% commission payable to Apple) with the intention of raising retail prices
above the level of those offered by Amazon or preventing the emergence of such
lower retail prices.

4.3.2.3. Conclusion

(87) A concerted practice, as examined in this case, which aims to raise retail prices or to
prevent the introduction of lower retail prices has, by its very nature, the potential to
restrict competition.

(88) Therefore, the Commission's preliminary view is that the concerted practice between
and among the Four Publishers and Apple had the object of preventing, restricting or
distorting competition for e-books in the EEA.

4.3.3. Effect on trade between Member States 

4.3.3.1. Principles

(89) According to the case law of the Union Courts, in order to find that a concerted
practice may affect trade between Member States, it must be possible to foresee with

16 Case 56/65 LTM [1966] ECR 235, 249; Case C-8/08 T-Mobile Netherlands and Others [2009] ECR I-
4529, paragraph 28.

17 Case C 105/04 P Nederlandse Federatieve Vereniging voor de Groothandel op Elektrotechnisch Gebied 
v Commission [2006] ECR I 8725, paragraph 125; and Case C 209/07 Beef Industry Development 
Society and Barry Brothers [2008] ECR I 8637, paragraph 16.

18 Case C 209/07 Beef Industry Development Society and Barry Brothers [2008] ECR I 8637, paragraph
17; Case C-8/08 T-Mobile Netherlands and Others [2009] ECR I-4529, paragraph 29.
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a sufficient degree of probability on the basis of a set of objective factors of law or of
fact that it may have a direct or indirect, actual or potential influence on the pattern
of trade between Member States.19 Moreover, the effect on trade should not be
insignificant.20

(90) Thus, the effect on trade between Member States is normally the result of a
combination of several factors which, taken separately, are not necessarily decisive.21

4.3.3.2. Application in this case

(91) The Commission's preliminary view was that the effect on trade of the concerted
practice was appreciable given that the conversion to the agency model by the Four
Publishers and Apple formed part of a global strategy that was intended to be, and
was, implemented in the EEA.

(92) In particular, given the nature of the product in question, the position and importance
of the undertakings concerned and the scope of the agency agreements entered into
between each of the Four Publishers and Apple in the United Kingdom, France and
Germany, the pattern of trade was potentially affected by the concerted practice
which covered a substantial part of the EEA.

4.3.3.3. Conclusion

(93) In light of the above, the Commission's preliminary view is that the concerted
practice between and among the Four Publishers and Apple is likely to have an
appreciable effect on trade between Member States within the meaning of Article
101(1) of the Treaty and Article 53(1) of the EEA Agreement.

4.3.4. Article 101 (3) of the Treaty and Article 53 (3) of the EEA Agreement 

(94) The Commission’s preliminary view is that Article 101(3) of the Treaty and Article
53(3) of the EEA Agreement do not apply in this case because the cumulative
conditions set out in those provisions are not met.

5. PROPOSED COMMITMENTS  

(95) The Four Publishers and Apple do not agree with the Commission's Preliminary
Assessment of 13 August 2012. Nevertheless, in order to address the Commission's
concerns as set out in that Preliminary Assessment, they have offered an initial set of
commitments (the "Initial Commitments") and subsequently a final set of
commitments (the "Final Commitments") pursuant to Article 9 of Regulation (EC)
No 1/2003.

19 Joined Cases C-125/07 P, C-133/07 P, C-135/07 P and C-137/07 P Erste Group Bank and others v 
Commission [2009] ECR I-8681, paragraph 36.

20 Ibid.
21 C-238/05 Asnef-Equifax and Administración del Estado [2006] ECR I-11125, paragraph 35.
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5.1. Initial Commitments offered by the Four Publishers 

(96) The key elements of the Initial Commitments offered by each of the Four Publishers
(by Harper Collins on 12 September 2012, by Hachette on 13 September 2012, by
Simon & Schuster on 14 September 2012 and by Holtzbrinck/Macmillan on 18
September 2012) are set out in recitals (97) to (102).

5.1.1. Termination of existing agency agreements 

(97) Each of the Four Publishers will terminate their respective agency agreements for the
sale of e-books in the EEA concluded with Apple, not later than fourteen days
following the date of the Commission decision making that commitment binding
under Article 9(1) of Regulation 1/2003.

(98) As regards other agency agreements for the sale of e-books in the EEA that: (a)
restrict, limit, or impede an e-book retailer/agent's ability to set, alter, or reduce the
retail price or to offer any other form of promotions; or (b) contain an MFN clause
regarding price as specified in the Initial Commitments, each of the Four Publishers
will promptly notify the e-book retailer or agent that the latter may terminate the
agreement with thirty-days notice and shall, within thirty days after the e-book
retailer provides such notice, release the e-book retailer/agent from the agreement. In
respect of any such agreement which would not be so terminated by the retailer, at
the latest within seventy days of the notification of the Commission decision making
binding the commitments under Article 9(1) of Regulation 1/2003, each of the Four
Publishers must take the steps required under the agreement to cause that agreement
to be terminated.

5.1.2. Price-setting discretion for retailers during a period of two years ("cooling-off 
period") 

(99) For a period of two years, each of the Four Publishers undertakes not to restrict, limit
or impede an e-book retailer's ability to set, alter or reduce retail prices of e-books
and/or to restrict, limit or impede an e-book retailer's ability to offer price discounts
or any other forms of promotions.

(100) In the event that, after termination of the agreements referred to in recitals (97) and
(98), any of the Four Publishers enters into an agency agreement with an e-book
retailer, that e-book retailer will be able to reduce, for a period of two years, the retail
prices of e-books by an aggregate amount equal to the total commissions that the
publisher pays to that e-book retailer over a period of at least one year, in connection
with the sale of its e-books to consumers, and/or to use that amount to offer any other
forms of promotions.

5.1.3. Ban on MFN clauses for a period of five years  

(101) For a period of five years, each of the Four Publishers undertakes not to enter into
any agreement for the sale of e-books in the EEA that contains any type of MFN
clause specified in the Initial Commitments of each of the Four Publishers.

(102) The ban on MFN clauses as proposed by each of the Four Publishers in their Initial
Commitments, is defined so as to cover three price MFN clauses and one business
model MFN clause:
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(i) a retail price MFN clause, providing that the retail price at which an E-book
Retailer or, under an Agency Agreement, a publisher, sells an e-book depends on the
retail price at which any other e-book retailer or that publisher under an agency
agreement through any other e-book retailer, sells the same e-book(s) to consumers;

(ii) a wholesale Price MFN clause under which the wholesale price at which a
publisher sells an e-book to, or through an e-book retailer, depends on the wholesale
price at which that publisher sells the same e-book to, or through any other e-book
retailer;

(iii) a commission/revenue share MFN clause, under which the commission or
revenue share that an e-book retailer receives from a publisher in connection with the
sale of one or more e-books to consumers depends in any way on the commission or
revenue share that (a) any other e-book retailer receives from that publisher in
connection with the sale of the same e-book(s) to consumers, or (b) that e-book
retailer receives from any other e-book publisher in connection with the sale of one
or more of the other e-book publisher’s e-books; and

(iv) a business model MFN clause, under which the type of business arrangement for
the distribution or sale of e-books that an e-book retailer or agent may enter into with
a publisher depends on the type of business arrangement for the distribution or sale
of e-books that a publisher enters into with any other e-book retailer.

5.2. Initial Commitments offered by Apple 

(103) The key elements of the Initial Commitments offered by Apple on 14 September
2012 are set out in recitals (104) to (107).

5.2.1. Termination of existing agency agreements  

(104) Apple will terminate the agency agreements for the sale of e-books in the EEA
concluded with each of the Four Publishers not later than fourteen days from the date
of the Commission decision making that commitment binding under Article 9(1) of
Regulation (EC) No 1/2003.

(105) Apple will also notify Pearson, informing Pearson that it can immediately terminate
its agency agreement concluded with Apple for the sale of e-books in the EEA. In the
event Pearson does not provide Apple with a notice of termination, Apple will
terminate the agency agreement in accordance with the conditions laid down therein.

5.2.2. Ban on retail price MFN clauses for a period of five years 

(106) For a period of five years, Apple undertakes not to enter into any agreements for the
sale of e-books in the EEA which contain retail price MFN clauses dictating that the
retail price at which an e-book Retailer or, under an Agency Agreement, a publisher,
sells an e-book depends on the retail price at which any other e-book retailer or that
publisher under an agency agreement through any other e-book retailer, sells the
same e-book to consumers, as specified in Apple's Initial Commitments.

(107) Within seven days following the date of notification of the Commission decision
under Article 9(1) of Regulation 1/2003, Apple will inform any publisher with which
it has an agency agreement for the sale of e-books in the EEA that for a period of
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five years it will not enforce any retail price MFN clauses contained in those
agreements.

6. COMMENTS RECEIVED IN RESPONSE TO THE COMMISSION'S NOTICE PURSUANT TO 

ARTICLE 27(4) OF REGULATION (EC) NO 1/2003 

6.1. Introduction 

(108) In response to the publication on 19 September 2012 of a notice pursuant to Article
27(4) of Regulation (EC) No 1/2003 (the "Market Test"), the Commission received
observations from 14 interested third parties, including from e-book publishers, e-
book retailers, trade associations and one private citizen.

(109) The observations received mainly related to the termination of existing agency
agreements, the cooling-off period, the scope of the ban on price MFN clauses as set
out in the Initial Commitments, as well as non-circumvention and compliance terms.

(110) Some observations related to the definition of "eBook" and "Online eBook Store
Provider" in Apple's Initial Commitments.

6.2. Termination of relevant agency agreements 

(111) Only one respondent commented on the termination of the agency agreements as
proposed in the Initial Commitments by each of the Four Publishers. According to
that respondent, if the time period allowed for termination by the Initial
Commitments is not sufficient, the Initial Commitments could cause significant
disruptions in the consumer offering for existing e-book retailers. The respondent did
not take a position regarding whether the time period allowed by the Initial
Commitments for termination would or would not be sufficient.

(112) That same respondent also stated that to the extent that each of the Four Publishers
would spend a significant period of time renegotiating with their largest retailers, this
would leave limited time available for renegotiations with smaller retailers and
would put significant pressure on those smaller retailers. That respondent took no
position regarding whether and to what extent each of the Four Publishers might act
as suggested.

6.3. Scope of the prohibition on MFN clauses  

(113) Approximately half of the respondents did not comment specifically on the scope of
the proposed ban on MFN clauses. None of the respondents that commented
specifically on the price MFN ban, commented on its proposed duration. Regarding
the scope of the price MFN ban, no respondent suggested that the retail price MFN
ban should be removed.

(114) Regarding the ban on wholesale price and commission or revenue share MFN
clauses, it was argued that a ban on these clauses should not be included because
commission or revenue share MFN clauses are generally pro-competitive in nature.
In particular, it was argued that wholesale price and commission or revenue share
MFN clauses allow retailers to offer lower retail prices, and to innovate, because they
protect against discrimination and/or retaliation by publishers.
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(115) It was also argued that in countries with national RPM laws, retail price and
wholesale price MFN clauses would not have any significant effect and retailers in
those countries have to compete on terms other than price.

(116) Regarding specifically the business model MFN ban, the Commission has received
observations arguing both for and against the inclusion of that ban.

(117) Arguments put forward against the business model MFN ban point to a risk of
discrimination by publishers against certain retailers as regards the choice between
the agency and the wholesale model. Specifically, retailers would be concerned about
being forced by publishers to accept a model, possibly in retaliation for discounting,
while other retailers would remain on a different, more advantageous model.
Furthermore, it was argued that allowing retailers to choose the model under business
model MFN clauses could lead to more retailers operating under the wholesale
model which would create a greater potential for price competition.

(118) In favour of a ban on business model MFN clauses, it was argued that such a ban
would incentivise innovation for development of new business models for the
distribution of e-books. In addition, if business model MFN clauses were not banned,
only larger retailers with greater bargaining power would benefit from those clauses
and their resulting protection.

6.4. Cooling-off period 

(119) Approximately half of the respondents submitted observations on the cooling-off
provision or its effects.

(120) One respondent argued that allowing pricing discretion for retailers would render the
Initial Commitments disproportionate because domestic third party retailers in
Member States with national RPM laws would be negatively affected and the mere
termination of the relevant agency agreements would be sufficient to remove the
effects of any possible concerted practice. That respondent stated that domestic
retailers situated in Member States with national RPM laws would be prohibited
from discounting due to those laws while large foreign retailers, to which those laws
do not apply, would enjoy discounting discretion, thereby putting domestic retailers
at a disadvantage. Another respondent argued that publishers in Member States with
national RPM laws would not be able to benefit from those laws because they would
face price competition from titles offered by large foreign retailers who could
exercise discounting discretion in accordance with the Initial Commitments. Both
respondents argued that the cooling-off period should be removed from the final
version of the Commitments, or alternatively, the cooling-off provision should be
amended to ensure that foreign retailers or agents would not have pricing discretion
in countries with national RPM laws.

(121) As regards the scope of the retail price discretion during the cooling-off period, one
respondent questioned whether the ability of retailers to discount should be capped in
any manner, in particular as it may be difficult to ensure that a cap is not exceeded,
for example when promotions would involve e-books of more than one publisher.
That respondent also argued that the proposed cap would impose an accounting
burden and may, depending on the terms of the agreement, entail a legal obligation
on the agent.
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(122) Another respondent argued that pricing discretion should be calculated on a title-by-
title basis rather than across a whole catalogue. In particular, calculating pricing
discretion across a whole catalogue would disproportionally benefit large retailers
who would be able to offer greater discounts than smaller retailers, because the larger
retailers would have larger catalogues and/or could off-set lower margins from e-
books with other revenue sources.

(123) Only two respondents commented on the duration of the cooling-off period. One
respondent questioned whether a two year duration for the cooling-off period would
be appropriate in light of a five year duration for the MFN ban, and stated that a
longer duration for the cooling-off period would be desirable. The other respondent,
however, argued that a two-year duration would be too long, as it would result in
irreparable changes for domestic retailers in countries with national RPM laws, thus
favouring large international retailers.

6.5. Definitions  

(124) A few respondents commented on some of the definitions in the Initial Commitments
by Apple, and the difference between those definitions and the definitions of the
same terms established in the Initial Commitments by each of the Four Publishers,
namely, the definitions of "eBook" and "Online eBook Store Provider".

(125) One respondent argued that it was not clear whether aggregators would be covered
by the definition of "eBook Retailer" in the Initial Commitments by each of the Four
Publishers.

6.6. Non-retaliation, compliance terms and deterrence 

(126) One respondent suggested that the Initial Commitments by each of the Four
Publishers and Apple should be amended, in order to moderate their future
behaviour. Most notably, that respondent suggested that the Commitments by each of
the Four Publishers should include a prohibition on retaliation against retailers
engaging in conduct which each of the Four Publishers is prohibited from restricting.
That respondent also suggested that the Final Commitments by each of the Four
Publishers and Apple should include an undertaking to abstain from any collusive
conduct related to the sale of e-books, as well as measures ensuring deterrence and
compliance with that undertaking.

6.7. Market power, cultural diversity and the agency model 

(127) A number of respondents submitted in their observations other considerations which
are, however, not directly related to the competition concerns identified by the
Commission in its Preliminary Assessment. Those considerations concerned
Amazon's strong position in the EEA, the impact of the Initial Commitments on
cultural diversity and the advantages and disadvantages of using the agency model
for the sale of e-books.
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7. SUBMISSION OF THE FINAL COMMITMENTS BY EACH OF THE FOUR 

PUBLISHERS AND APPLE 

(128) Following the end of the Market Test, on 31 October 2012, Holtzbrinck/Macmillan,
on 6 November 2012, Hachette, on 8 November 2012, Harper Collins, and on 12
November 2012, Simon & Schuster and Apple submitted amended versions of their
commitments. These Final Commitments differ from the proposed Initial
Commitments in the following aspects:

(i) Apple has aligned the definition of "eBook" with that used by each of the Four
Publishers and has removed the characterisation of itself as "Online eBook Store
Provider"; and

(ii) each of the Four Publishers removed the ban on business model MFN clauses.

8. ASSESSMENT OF THE FINAL COMMITMENTS IN LIGHT OF THE OBSERVATIONS 

RECEIVED IN RESPONSE TO THE COMMISSION NOTICE PURSUANT TO ARTICLE 

27(4) OF REGULATION (EC) NO 1/2003 

8.1. Purpose of the Final Commitments 

(129) In its Preliminary Assessment, the Commission expressed the preliminary view that
the possible concerted practice among and between the Four Publishers and Apple
had the object of preventing, restricting or distorting competition in the EEA. In
order to remove those concerns, the Commission considers that the conditions of
competition that existed in the EEA prior to the possible concerted practice should be
substantially re-established ("competitive reset").

(130) Each of the Four Publishers and Apple have proposed to bring about that competitive
reset by causing the termination of relevant agency agreements and by agreeing to
certain restraints when renegotiating their commercial arrangements for e-books, as
set out in the Final Commitments. Those restraints include a retail price MFN ban,
price MFN bans and, as regards the Four Publishers, a cooling-off period.

(131) The Commission considers that the Final Commitments offered by each of the Four
Publishers will substantially reduce the possibility that each of the Four Publishers
and Apple could recreate the effects of the retail price MFN clause, which, in the
Commission's preliminary view, acted as a commitment device and enabled the joint
conversion to the agency model with the same key terms. The Commission also
considers that the Final Commitments by each the Four Publishers will provide a
level of pricing discretion for retailers and/or agents which is reasonably comparable
to that which existed before the possible concerted practice.

(132) The Commission considers that, in addition to the Final Commitments by each of the
Four Publishers, the Final Commitments by Apple will also lead, either immediately
or in accordance with the conditions laid down in Apple's agency agreement, to the
termination of that agreement with Pearson.

(133) The Commission considers that Final Commitments by Apple will also lead to the
removal of retail price MFN clauses contained in agreements between Apple and any
other e-book publisher, thereby no longer requiring publishers to match lower prices
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from a competing retailer, in particular from a retailer operating on the wholesale
model. The Commission considers that the Final Commitments offered by Apple
will, as a result, eliminate a significant financial incentive for other publishers to
have other retailers under the agency model.

(134) The Commission considers that the Final Commitments offered by each of the Four
Publishers and Apple, taken together, will create, over a sufficient period of time,
conditions for a competitive reset in the EEA. This would result in sufficient
uncertainty regarding the future intentions of publishers and retailers regarding the
choice of business models (that is to say, wholesale, agency or a novel model) and
the pricing terms used therein. The Final Commitments offered by each of the Four
Publishers and Apple will also decrease incentives for each of the Four Publishers to
renegotiate agreements for e-books with the same key terms.

(135) The Commission therefore considers that the Final Commitments offered by each of
the Four Publishers and Apple are adequate to remove the Commission's concerns
expressed in its Preliminary Assessment.

8.2. Termination 

(136) Regarding the potential risk that smaller retailers (as compared to larger retailers)
would be under significant pressure as a result of the possible renegotiation of future
e-book arrangements within a limited period of time, the Commission considers that
such a potential risk is likely to result from the greater bargaining power of each of
the Four Publishers as well as the larger retailers, rather than from the time period
allowed for termination under the Final Commitments. That greater bargaining
power of each of the Four Publishers and larger retailers exists under normal
conditions of competition and can therefore not be attributed to the Final
Commitments.

(137) The Commission considers that, in light of the termination notice periods previously
negotiated by each of the Four Publishers in their relevant agency agreements, the
manner and time periods proposed for termination of relevant agency agreements in
the Final Commitments strike a reasonable balance between the need to remove the
effects of the possible concerted practice and the need to provide a reasonably
workable period for renegotiation of the commercial arrangements for e-books.

8.3. Scope of the prohibition on MFN clauses 

(138) With respect to the suggestion to narrow the scope of the price MFN ban, the
Commission considers that the combined use of wholesale price and commission or
revenue share MFN clauses in an agreement between any of the Four Publishers and
Apple may result in effects similar to those of the retail price MFN clause. As a
result, the ban on wholesale price and commission or revenue share MFN clauses in
the Final Commitments of each of the Four Publishers is necessary to remove the
possibility that any of the Four Publishers and Apple could recreate the effects of the
retail price MFN clause.

(139) The business model MFN clause would not have resulted in effects similar to those
of either a retail price MFN clause, or a combined use of commission or revenue
share and wholesale price MFN clauses. As for the ban on a business model MFN
clause, which each of the Four Publishers removed from its Final Commitments, the
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Commission considers that such a ban would not have addressed the Commission's
concerns as expressed in the Preliminary Assessment.

8.4. Cooling-off period 

(140) As regards the impact of the cooling-off period on domestic retailers operating in
countries with national RPM laws applicable to e-books, the Commission considers
that in absence of the possible concerted practice between the Four Publishers and
Apple, it is likely that those domestic retailers would be facing price competition
from foreign retailers operating under the wholesale model. Moreover, the
Commission considers that in countries having national RPM laws, the possible
concerted practice may have had the effect of allowing publishers to constrain price
competition by foreign retailers, and that this effect will be adequately removed by
the Final Commitments. The potentially disparate abilities of domestic retailers
bound by national RPM laws to compete on price against foreign retailers that are
not bound by those laws is therefore attributable to the national RPM laws
themselves, rather than to the Final Commitments.

(141) Regarding the impact of the cooling-off period on third-party publishers operating in
countries with national RPM laws applicable to e-books, the Commission considers
that those laws mainly aim at restricting "intra-brand" price competition between
retailers for titles from a certain publisher, not at restricting "inter-brand" price
competition between competing publishers. As a result, publishers other than the
Four Publishers operating in countries with national RPM laws applicable to e-books
will still have to face "inter-brand" price competition from competing retailers. In
any event, the Final Commitments are without prejudice to national RPM laws for e-
books.

(142) With respect to the argument that termination of the relevant agreements would be
sufficient to address the Commission's concerns, the Commission considers that mere
termination of those agreements would not be sufficient to remove the possibility
that the Four Publishers and Apple could replicate the pricing terms resulting from
their possible concerted practice or use them as reference points in subsequent
renegotiations.

(143) Regarding the comment that a retailer's discounting discretion should not be capped,
the Commission considers that the cap proposed by each of the Four Publishers in
their Final Commitments creates enough uncertainty and risk regarding the future
intentions of competing publishers and retailers concerning retail prices, to
substantially remove the possibility that the pricing terms of the possible concerted
practice between the Four Publishers and Apple will be replicated or used as
reference points in the future.

(144) Furthermore, the Commission considers that capping the pricing discretion during
the cooling-off period does not impose a disproportionate burden on retailers due to
possible obligations to ensure that such amount is not exceeded. Publishers and
retailers are in a position to devise practical business arrangements to implement this
type of commitment. The Final Commitments by each of the Four Publishers also
prohibit each of the Four Publishers from imposing accounting obligations upon
retailers which restrict, limit or impede the ability of retailers to engage in
promotional activities.
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(145) As regards the suggestion that the cap on a retailer's discretion during the cooling-off
period should be calculated on a title-by-title basis because a catalogue-wide basis
would disadvantage smaller retailers, the Commission considers that although larger
retailers may potentially negotiate a greater total amount to be used for discounting,
under normal conditions of competition, larger retailers may in any event use
efficiencies of scale to offer greater discounts than their smaller competitors. As a
result, any disparity between retailers with respect to their ability to discount is
predominantly attributable to certain efficiencies resulting from size rather than to
the Final Commitments.

(146) Finally, regarding the suggestion that the duration of the cooling-off period should be
generally longer or shorter, the Commission considers that a duration of less than
two years would not create sufficient uncertainty to allow for an effective
competitive reset of the market. Therefore, there would be the risk that the effects of
the possible concerted practice could be replicated at the end of the cooling-off
period. On the other hand, the Commission considers that a period longer than two
years risks over-regulation of an emerging and fast moving sector.

8.5. Definitions 

(147) In view of the comments received with regard to certain definitions in the Initial
Commitments, the Commission notes that Apple has amended its Initial
Commitments so that terms used both in its Final Commitments and the Final
Commitments of each of the Four Publishers are defined in the same way.

(148) As for the scope of the definition of “aggregators”, the Commission considers that
the definition of "ebook Retailer" as set out in the Initial Commitments by each of
the Four Publishers includes aggregators.

8.6. Non-retaliation and compliance terms and deterrence 

(149) With regard to non-retaliation, compliance terms and deterrence, the Commission
considers that the obligations under Article 101 of the Treaty, together with the Final
Commitments, will be sufficient to deter the Four Publishers and Apple from
repeating their possible concerted practice in the future.

(150) Furthermore, a breach of the Final Commitments could lead to the application of a
number of measures contemplated by Regulation (EC) No 1/2003 namely reopening
of the proceedings pursuant to Article 9(2), and/or a fine pursuant to Article 23(2)(c)
and/or the imposition of periodic penalty payments pursuant to Article 24(1)(c).

8.7. Market power, cultural diversity and the agency model 

(151) The Commission considers that the size of e-book retailers active in the EEA varies
and that under normal conditions of competition, which the Final Commitments
offered by each of the Four Publishers and Apple are intended to re-establish, larger
retailers may have certain advantages over smaller retailers, including economies of
scale. Should these possible advantages for larger retailers give rise to concerns, the
Commission may investigate these concerns in accordance with Union competition
rules.
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(152) Furthermore, the Commission notes that in accordance with Article 167(4) of the
Treaty, when applying Union competition legislation in the publishing sector, it
should "take cultural aspects into account in its action […] in order to respect and to 
promote the diversity of […] cultures." The purpose of the Final Commitments by
each of the Four Publishers and Apple is to restore as much as possible the
conditions of competition that existed prior to the possible concerted practice. The
Commission considers that in making those commitments binding, it is not adversely
affecting cultural diversity in the EEA.

(153) Regarding the advantages and disadvantages of using the agency model for the sale
of e-books in the EEA, the Commission notes that its concerns identified in the
Preliminary Assessment do not relate to the legitimate use of the agency model for
the sale of e-books. Each of the Four Publishers and Apple remain free to enter into
agency agreements in line with the Final Commitments in so far as those agreements
and their provisions do not infringe Union competition legislation.

8.8. Duration of the Final Commitments 

(154) The Final Commitments will be binding for a total period of five years, except for
the cooling-off period which will be binding for a total period of two years from the
date of notification of this Decision. The duration of the Final Commitments is
adequate. If the Final Commitments were to be binding for a shorter period, such a
period would be insufficient to address the competition concerns identified by the
Commission in its Preliminary Assessment.

9. PROPORTIONALITY OF THE FINAL COMMITMENTS 

9.1. Principles 

(155) The principle of proportionality requires that the measures adopted by institutions of
the Union must be suitable and not exceed what is appropriate and necessary for
attaining the objective pursued.22

(156) In the context of Article 9 of Regulation (EC) No 1/2003, the application of the
principle of proportionality requires the Commission to assess, first, that the
commitments in question address the concerns expressed by the Commission in its
Preliminary Assessment and, second, that the undertakings concerned have not
offered less onerous commitments that also address those concerns adequately. When
carrying out this assessment, the Commission must take into consideration the
interests of third parties.23

9.2. Application in this case  

(157) The Final Commitments offered by the Four Publishers and Apple, set out in Section
8, adequately address the Commission's concerns expressed in the Preliminary
Assessment.

22 See for instance, Case T-260/94 Air Inter v. Commission [1997] ECR II-997, paragraph 144 and Case
T-65/98 Van den Bergh Foods v. Commission [2003] ECR II-4653, paragraph 201.

23 Case C-441/07 P Commission v Alrosa [2010] ECR I-5949, paragraph 41.
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(158) Neither Apple nor any of the Four Publishers have offered less onerous commitments
which also adequately address the Commission's concerns as expressed in the
Preliminary Assessment.

(159) The Commission has taken into consideration the interests of third parties, including
those of the interested third parties that have responded to the notice published on 19
September 2012 pursuant to Article 27(4) of Regulation (EC) No 1/2003.

10. CONCLUSION 

(160) By adopting a decision pursuant to Article 9(1) of Regulation (EC) No 1/2003, the
Commission makes the Final Commitments, offered by each of the Four Publishers
and Apple to address the Commission’s concerns expressed in its Preliminary
Assessment, binding upon them. Recital 13 of Regulation (EC) No 1/2003 provides
that the decision should not conclude whether or not there has been or there still is an
infringement.

(161) The Commission’s assessment of whether the Final Commitments offered by each of
the Four Publishers and Apple are adequate to address its concerns expressed in its
Preliminary Assessment, represents the preliminary view of the Commission based
on its underlying investigation and analysis, and the observations received from third
parties following the publication of a notice pursuant to Article 27(4) of Regulation
(EC) 1/2003.

(162) In light of the Final Commitments offered by each of the Four Publishers and Apple,
the Commission considers that there are no longer grounds for action on its part and,
without prejudice to Article 9(2) of Regulation (EC) No 1/2003, the proceedings in
this case should therefore be brought to an end with respect to the addressees of the
present Decision.

(163) The Commission retains full discretion to investigate and open proceedings pursuant
to Article 101 of the Treaty and Article 53 of the EEA Agreement as regards
practices that are not the subject matter of this Decision.

HAS ADOPTED THIS DECISION:

Article 1 

The Final Commitments listed in the Annex shall be binding on Hachette, Harper Collins,
Simon & Schuster, Holtzbrinck/Macmillan and Apple for a period of five years from the
notification of this Decision.

Article 2 

It is hereby concluded that there are no longer grounds for action in this case with regards to
Hachette, Harper Collins, Simon & Schuster, Holtzbrinck/Macmillan and Apple.
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Article 3 

This Decision is addressed to:

Hachette Livre S.A.

43, Quai de Grenelle

75905 Paris Cedex 15

France

HarperCollins Publishers Limited

77-85 Fulham Palace Road

Hammersmith

London W6 8JB

United Kingdom

HarperCollins Publishers, L.L.C.

10 East 53rd Street

New York, NY 10022

U.S.A.

Georg von Holtzbrinck GmbH & Co. KG

Gänsheidestraße 26

70184 Stuttgart

Germany

Verlagsgruppe Georg von Holtzbrinck GmbH

Gänsheidestraße 26

70184 Stuttgart

Germany

SIMON & SCHUSTER (UK) LTD 

222 Gray's Inn Road

London

WC1X 8HB
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United Kingdom

SIMON & SCHUSTER, INC.

1230 Avenue of the Americas

New York, NY 10020

U.S.A.

SIMON & SCHUSTER DIGITAL SALES INC.

1230 Avenue of the Americas

New York, NY 10020

U.S.A.

Apple, Inc.

1 Infinite Loop

MS 36-3SU

Cupertino, CA 95014

U.S.A.

Done at Strasbourg,

 For the Commission 
 […] 
 
  
 Vice-President 
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ANNEXES 

Annex I: Final Commitments – Apple

Annex II: Final Commitments – Hachette

Annex III: Final Commitments – HarperCollins

Annex IV: Final Commitments – Holtzbrinck/Macmillan

Annex V: Final Commitments – Simon & Schuster
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Annex II 
Final Commitments – Hachette 



n-: l hachette 
L-, UVRE 

Direction G~nernle 
°h\:: + ·p itJj j 1fl 1)/ :! 'J,1/ 

TU.:op:c: I 33 !0) 1•13 923 532 

November o, 2012 

COMMITMENTS OF IIACilETTE 

CASE COI\>lP/39.847 - E-llOOKS 

Jn ai.:cordancti with Artide 9 of Regulation l/2003, Hachette offers tl1e 
following commitment~ (the ·'C1:.rn111ilmcnb") 1'.1 <ttklre-'i:> lhe preliminary competition 
concerns identified by the European Comrnis51on (the "Commit1sion''} i11 Cas1; CUMP/39.847 
£-books in the Commission's preliminary assessment dated August 13, 2012 (the "Pl'climinary 
i\s~li~mt-TIL"), ancJ to enable the Commission to adopt a decision <:-ontirming that the 
Commitment.~ meet it.~ concerns (''Commitment~ n~i:>ion''). 

Consi~ient with Article 9 of Regulation I /2003, the Commitment' an:: given in 
the umlcr~U!Jlding that the Commission will contirm that there are no grounds for fi111her 
&.elioo in rcla1fon t\) r-bi.)~>kl:l w1<l wlll dose th~ procee.iings opene<l ou De<;ember 1, 2011 in 
relation to Hachette's arrangements for the sale of t.-books. For the avoidance of doubt, these 
(\m1miir11cnt.-:. (UC offi:r~d witbtiut ttcJnussion of liability. They do nut constitute a re.cognition 
that Hachette has cngag~d in u11l~w ful i;omlucl contrnry lo 1\rlicle 101 of lhe Treaty on the 
Functioning of the European llnion Ot Artich.: 53 .Erl\ Ag;rci.:rncnt or any othfil aspect of 
Cumpean Union or nnA competition law. They me wilhout pn.~judicc 10 H~ch1;tte's position 
should the Commission or any other party conduct pmceeding,~ or commence any other regal 
<tclioo 1.1gainst Hachette. 

T. DV.FTNITTONS 

For the purposes of these Commitments. the terms listed below shall have the 
fulk1wing mi;<lning: 

"Agency Agreement" means an agreement between an TI-hook Poh[i!'!hcr and 
an E-book Retailer under which {1) tl1e Frlmok Publisher Sell$ F,-books to Consumers through 
the £-book Retailer, which under the agreement acts a~ an agent of the n-oook Puhli~hcr a11d 
is paid an Agent Commission in connection with the Sale of one or more of the U-book 
"Publisher's l\-hook~, and (ii) Lhc 1->l'>ook Pubfi~hi;r ~ct~ lhc ntgi•al J ,is~ Prit:.e, 

"Agent Commission" mem1s the percentage of the Digital List Price of an E­
tx1ok re<.:eh·t!d by an .C-bol1k Ret11iler under an Agency Agreement in connection 'vith the Sale 
of tlris parti~ular .E-book. 

"Apple" means (i) App1e. lnc., a California corporation with its J~l'incipal place 
of business in Cupertino. California, and (ic) iTunes Sarl, a Luxembourg limited l1ahllity 
oompuoy wiLh its principal place of business in Luxembourg, their successors and .assigns, and 
tfa~ir parenCs, subsidiirries, di visions, groups, affiliates, partnerships, and joint-venh1res, and 
their dircclvr~, offJ.C(..T~, nuumgtm;, i'gtmts, and employees, 

"Cc.!nstm1~r" means an individul1l who purchases an E-book for personal use. 

"Di2ital Lis_t_f'ricc" meaM the rl'icc established by the l;_fx'lok l'l1l:ili$hCr fl'lr 
the Sale of an £-book to Consumers under the 1erms of an Ag.ency Agreement For the 



avoi~ncc of doub~ the amount that HacheU.e s t.Lill be entitled to rece1Ve m respect of each E­
ho1llc title Sold thllluRli tm Agency l\gn .. "Crm .. 'Ttl ~hall l~ ba!ied on U1e Digi1al List Pt ice for that 
E.-book, net ot VAT. 

" I >hcounl ~ mi.;ans the ii.mount whfoh an E"rbook. ReW.iler in 1he c.ise of an 
A~i:n..:y Agn:ement may de<lucl from the Dit,'ital List Pnce of a I !achene 'G-book, as well as 
;iny other forrn of promotions, fur lhe purposes ol a Sale to Consumers to encourage 
Consume~ 10 Purcha.~ one or more E-bflol..s in the ~~/\. In tl11.: c<1sc..: of <111 Agency 
Agreement, the Discount shall be subject to the "Agreed Fundc;'' a.c; delined in Section V 
below. 

"fl-hook" means an dcctronlcally fo rtnAHCd bO~lk d1.:$1gi1i.:d to bti read on a 
computer, a handheld device. or other electronic devices capable of visually dl~playlnp, H­
books. For the purposes of these Commitments, the term [-book does nor Include (i) an audhl 
bovJ.. , even if d~livered ~md :stored digitally; (ii) 11 :sim1dalone specialized software nppl LCation 
or "n.pp·• Mid through an "app st<.m:•· ralh~r c.wm Urrough an & book. :.tore (c'.g., through 
A pplc · !\ "App Store" ralhcl' than through iL') "i H(l<.1htorc" ur "i l'un1.:s") am.l not dt>signed to be 
executed or l'ead by or through a dedicated F-book reading device; (iii) a 111c:dia file 
containing an electronically formatted book for which mo!>t of the value lll ('0tl."lu1m .. n is 
derived fmm audio or v ideo com.cnt contained in lhc file tl1a1 i~ M l includcd in Lhe priul 
version of the book; (1v) self published E-books; (v) clccrmnic version..._ of ch ild1'Cn \ pit.:tun; 
books; or (v1) educational and scholarly titles as well as electronically formatted hook:~ that 
are :sold 1.hruugb educutiorutl and/or library channels. 

'·E-boolc Puhlishcr" means any l'cr<;on 1h111, by virtue of 11. c<mtntcl ur other 
relationship wrth an E-book·s author or othc1 rights holder. owns 0 1· conlmls the necc.~ary 
copyright or olh~ authority (or asserts such ownership or control) over nn)' &book sufficient 
to di<itrlb11tc the F· b<iok 1.0 E-bc)\)k Rl;(aifo~ mid to permit such & book. Relailer~ to Sell the£­
book to Con~umcrs in the r.P.A Hachette is an J·'.-hooL. Puhlh .. hcr h>r Ll11.: purpu!l(;s of lhese 
Commitments, an '&book Publisher is not an E-hook Retailer except when it lawfully Sdl'> 
{ur .st:ekl> to lawlully Sell) directly £-book:. to consumers for a nother &book Publisher, or 
llCl'l A<\ 11.11 ilgcnl. ~nid1.:r 11 ri Agency Agrc~m~"Ilt for <111otl1er .t:>book Publishtff. 

"E-bnok Retailer" mean~ any Pcr~~ln thAl lawfully Si.:lls (vr S(;)ek.'3 W 1<1wfully 
Sell) E-hMlk~ tn Cocu;umcrt. in the HH1\ or lhrollgh whlcli ti11 E-lx>uk Publisher, under an 
Agency Agreement, Sells E-books to Consumers In the EBA. fool' the purpo1'cs of 1hcsc 
Commitments, uulel>s otherwise provi<led, Hachette and all other Persons whose primary 
business is book publishing are not £-book Retailers. for the purposes of these 
Commitrnenl!l, .t\pplc: b 1111 J-'-book Rc:12likr. 

•·r:nA" means those countries panic1p11ting in the 1 :uropctm b.:<momic Arc.J. ~'> 
of the Etlective Date and at any ti me ~reaftcr during the term of these CommitmCllL\. 

"b[~clivi: Date"' meiUJS the dale upon which Hachette receives formal 
notilica1 i1.)11 or H Commllmenl:l l)ccision by whkh t.h~ Commission milk~ 1he Comm1tments 
hindlng on Hachette 

·'H.a.chc~tc" mcart'\ HachclLc T .i\•rc RA. il<., ~uccc.~<,(lr'I 1tnd ~:iigo~. ~uh~icJiaries, 
d1vis1ons, and groups, as well a~ its <:onncctcd tmdertak: ins,~ except where <\uch c1Jm1cctc:<l 
undertaking eogage.s in E-book publishing activ1t)' which is merely incidental to itc; other 
pri11111ry bW>in~~s 11cth· ily. 



.. ltnplemeo1ation Date" means the earlier of (i} the tcnninalion of nn agrct.mtml. 
~h"·c<.."1J Hachellt: anil the E-book. Retailer that rcstncts, limits or imf)CdC" the H-bnok 
Retailer'!. ability tO !)Cl, ahc:r, or n...-dtx.:e the R4:tail Price of any &book 01 to otlcr Discounts in 
the cUA, or (ii) the date oo which Ha.chcu.c 11olil'i1.;.') Cb~ c·book. Relcult:r in writing that 
llach~tte will not entorce any temJ(s) in hs agreement with I.lie ~book Rt!LHilt:r thal 1~1rit:.C.. 
limit or 1mpode then-book Retailer frum selling .. 1illcrit1g, or re::tluci~ the Retail Price of one 
or more &books or from otrering Discounts in the nnA. 

" lociu<ling" nlcans including, but not linutecl to. 

··~" means any natural person, corpora1io11, comp11rty, part1t1,.T:ship, joint. 
vientur~. Gnn, as~uciation, proprietorship. agency. board, authority. comml~slon, omco, ()r 
other huslnes.'l or lc~.l 1;u1ity, wht:ther private or guvemmentul. 

"MPN" means a term in an agreement hc1wcei1 Had1ctLc and an E-book. 
Retaile::r under which: 

of a 8<1lt:. 

(i) the Retail Price at. which un r>book Relailer or. under an Agency 
Agreement, Hachette, &II~ 1)111.: or murt' E-books to Consumers, 
depends io any wa.y ou the Rt:tml Prn:e, or Discounts trom the Digital 
T ,ic;t Price, at which atiy ul11cr y,.b<xJk. Rewile1 or Hetehette under an 
Agency Ag.reement through any other I -nook Re1..1t1lcr. Sell-i ire same 
E-book(s) to Consumers; or 

(ii} the Whol~fe Price at which H~hctw :-ells one: or more C-bools to or 
th.rough tha1 B-book Retailer der>cndc; in aoy w11_y (111 tt1c Wlml~e 
Pric~ al which Hachette sells the same E-book(s) to or through any 
other 1->hook Retailer, or 

(iii) the revenue share or Agent Commission that an n-h1lok Retailer 
receives from Hach~e in oonnection wtth rhe Sale of one or more E­
oook:; 1(1 ClllJSume:rs dt1)t!m.ls in <my Wii)' 011 the 1ev1:mue share or Agent 
Commission thal (a) any 01.hi;r E-btiok Retailer rt:et:ives from Hachette 
in wnneclion with the Sale of the same &book(s) to Consumers, or (h) 
1.h1lt 1-'..-book ReLailer r~ceives frum nny other E-book Puhtishel' in 
c1)nncc1iot\ w\1h t.hc Sale o[ one or more of the other E-book 
Publishcr''i I ·:-bN)k~. 

'·Purchase" means a Consumer's acqui~itlon of one or more n-honh a" a rcsuli 

' 'Retail f'ncc" means 1hc pri1:c <I.I wlu1,;b an .t::--book Relailer or, under rut 

Agency Agreement, an C-book Publisher &lls an I "-hook 10 A Con .. e;umcr. 

'-Sale" mcan<c delivery of ~s:-; on d perm~~nt b~1~ 10 a Consumer to read 
one or more n-hook$ {l'urch8Scd alone, Qr in wmbim11ion wilh olhtr goods or services) in 
exchange for payment; "Sell" or "Sold" means to make or to have mode a Si1lc of an 1-:-book 
to li Con,.umcr 

"Wholesale Piice" means (1) the net amount, after any discounts or other 
adjuc;uncnt..,, that M l :-btlOk Rcl.1:Jilcr pay.s Co Hachette for nn E-book thilt the &book. Retailer 
Sells to Consumers~ or (ii) under an Agency l\grc<.:m<.-111, Che DigjLul Lisl Price mmus the 



AAcl'll Commi::;!:Sion or olher payment that Hachette r>ays to the 1:.-hook l{ctllH<:r in conne(.1ion 
with, OI' that is rca.~onaoly ljllocaAe<l to, that Sale. 

11. REQUl.RED CONDUCT 

A At the latest, within seven day!\ after the lHTi::clivc .Dale, Hachette shall send a 
letter to Apple confirming lh8t (i) il waive::; the notice period oonfained in any agreement wiLt1 
Apple Lhal concems the distribution of E-hooks within the l·:.HA anc.I (ii) it agrees to rescind 
(terminate) such ~rccrncul.$ T\V lat.c.."J Umn fourteen days from the date of the Comrnib11cr1l'> 
Decision. A copy of such letter should he provided lo th1.: Cummi:;.sion al the smne time. 

B. For e.ach Agency Agreement relating 1.o the Sale of £-books wi1hin the DUA 
between Hachette in its capacity as TI-hook Publi~hcr and at1 f-:-buuk R~taifor other 1ban Apple 
cnlcn.:<l inlo prior lo the Etfective Date, that: 

(i) restrict.\ Jimit1', or impedes the E~book Retailer's ability to set, alter, or 
reduce the Retail Price of any H-hook or {\l oll~r Discounts; or 

(ii) co11tai11s ru1 Ml•'N, 

I Iachette shall notify the E-book Retailer, al the hucsl. within ten days of the Etlective Date, 
1haL the E-book Rerc1.iler may terminate the agreement with thirly-dll;Y noLice ami shall, thirty 
day:s a.Cler the £.book Re1ailer provides such notice, rclca.'\C the !-!-book Retailer from the 
agreement. For ca.ch ~ur.:h llgreement that has not been so terminated, at the latest wit ht Tl 

seventy days of the Effective Hale,. Hachcll~ :shall, a:s :soon as permitted under the agreement, 
take each step required under the ~rcemcnL lo c11usc such agreement to be tenninated, and 
not. renewed or ex.tended. 

C. Hachcl!c $ha[I provide the Co1tunission (i) within seven days after the 
Effective Date, with one complete copy of i.:11<.:h <lgreement, executed, renewed, or extended 
on or after January l, 2012. between Hachette and any E-book ReLailer relating to the Sale of 
E-boo.ks within the EEA, and, {H) thercatler, on a qna1terly basi:;, with i:ach such agreement 
C.'1..0Culcd, renewed, or extended since I !achette's previous submission of agrccmctlls lo Lht:: 
Commission. Where Hachette enter~ int<> a. 11~1Mlisclu:sure agreement with another E-hook 
Publi::;her or <m £.book Retailer, this non-disclosure agreement shljl1 not prevmt. Hi'lchelle 
from prnvidingto the Commission any kind of relevant infomiatk)n. 

Ill. PROHmrn~n CONDUCT 

1\. Wilh n:gi'lrd 1o the territories \Vi thin the EEA covered hy any llf the agn.:cm1.:n~ 
terminated ln accordtlrn.:c wilh Seclions ILA and 11.B above: 

(i) for two years, Hachette in its capacily H.'> E-b\lok. Putilisher shall not 
restrj<.,1, limit, or impede an [-book Retailer's ahilily tu ~cl,. altr;r, or 
reduce: the Rel.ail Price of any £.book or to offor Discounts, such iW1'J­

ycar period l(> run scp1m.tldy foT e<ich E-book Retailer, at the option of 
Hachette, from either: 

{a) 1hc term1natlon of an agrccmc11L rcdating Lo the sale of E-books 
within the EEA be'lween Hachette and the E~h1.)~ik Kc111ifof ili<"lt 
restricts, limits, or impedes the E-hnok f{ctai lcr'!(l iibi[ity lo set, 



alter, or reduce the ~cl.8.il Prii:.c of any E-book or to offer 
Discounts; or 

(b) the date on which !1C1Cheue notifies ihe E-hook Retailer rn 
writing that nachcuc will not enforce any term(s) i..u it9 
agrccm1,,-rri with tbt! .C-book Retailer that rec;trict, lim It or impede 
the fl-book Hc111ilcr from selling, altering. or reducing the Retail 
Price of any E-book m from o!Ieriog Discounts. 

Hachcuc shalJ notily the Commission of the option it sclec1s for ctwh E­
book Retailer within :scv(;"ln days ot making its selection. 

(ii) h )t two yclil's from the ten11ination of 1hc agreement.$ pn1vi<lecJ for in 
Section If I .A .(i).(a) or from the notification provided for ii1 Section 
lll.A.(i).(b), or from the f-:ffoctiv~ Date, \.\·-hichever is the so0t1c.~I, 
HachelLe in its capacrty of E-hMk Publi!:!hcr !:!ha.II not enter into any 
ttgreement relating to the SaJc off \-hooks within the EEA with art) Er 
book l{ct.a.ilcr thal reslrict>, limits. or impedes the E-hook ~cL:1ilcT from 
setting, altering, VT Tl!<Jucing the Retail Price of a.ny E-hook or from 
offering l .>is1;0lml!>. 

K. Hctt.:heL~ shall not enter into any agl'ccmcnt with an r:-book Retailer relating 10 
the Sak ofE-hook.s ir1 tlic EEi\. I.hat contains an MfN. 

lV. NON-CIRCUMVE~TlON 

A. Hachette shal l not in any way circumvent, by actions and/or t.)rnis!:!ilms, <iny 
commitments contained in thlc; document. 

H. J:o'or !he avoidance of doubt, Section TV./\ :;h11ll nol prevent Hachette, acting in 
good faith, frotn r1ol cu1c1ing into or not remaining. In hw.iness with ::m H-buok Reu1iler. 

C. After the expiration or 1hc commitments in Sections HT.A of these 
Commitments. Section IV .A shall not prevem J Jat;hellt: from independently entering in1o or 
enforcing any Agency Agrccrnt.::n( wi1h an .E.-book Retailer that restricts, Ji rn 1t~, nt impedes the 
E-book Retailer's ability to alter or rcd.w.x 1.ht: R~tuiJ Pl.ice of any E-hook. and/or oJTcr 
IJiscounls. 

D. for the avoidance of doubt uod without limitation, th~ fo llowi11g :>h11U nol be 
prol1ibi1ed under 1hesc Comm i tmcnt.'i'. 

(i) Hachcllc's good foi1h decision not to pursue a promotfonaf program or 
arrangement, or pticc grid proposed by an E-book Rdalkr: or 

(11) Hachelt.e's good faith decision to offer ii.'< own promotional program or 
Ammgcmient with one of more G-book Retailers. 

V . PERMITTED CONDUCT 

A. N01hing in thcc;c Commillm:nls :.hrdJ prohlbit llachette unilaterally fto10 
1.:ompt:nsaling a retailer, Including an H-bC>ok R.t:Lttiler, for valuable marketing or nLhcr 
prOrnolionaJ services rendered 

I 



6 . Natwithstandin~ Scclion lll.A oJ Lhe~e Commitments, HachcU.(; im1y enter into 
Agcucy Ai;reemenrs with E-hook RcU!ili.T> iu r~lalion to the TI'C!A. Under lhcsc Agimcy 
Agrccmc11t.-:, the aggregate value of the Discounts {ll!j opposed to rufvcrtjsing or f'lf'OnloLicm:,; 
engaged 1n hy the F·book Retailer not specifically tied or directed to Hachette' C-books) may 
be restricted, provided tlml. 

(i ) 'iuclt agreed restriction shall not interfere wil.h the .E--book Rcmiler's 
ahili1y to reduce the final price paid hy con<cuml.lI!> to purchase 
llachettc's E-hook~ by an ~17eg<1te amount equal ro the to\Jl I Agent 
Commissions llachcttc 1)11.ys 11.' 1l1c .b-book Retailer, over a period or al 
l<.:asl one year, ln connection \Vlth thi.:: ~11lc of Hachette's £.books to 
Co11s~1mcrll (1he "Agreed f unds"); 

(ii) Hachette shall not restrict, Hmi1, ~,t \mpede the E-book Retailer'!". u<,i.:: or 
lhu Agreed Funds to ofler DLc;counts: mid 

(iii) 1he me1hod ofoccounting for the !:.~book Retailer's promotional 11c1ivity 
doe~ not restrict:, limit. or impede the r..-b<lOk R.e1.<1iler from engaging in 
any form of retai l activity 

VJ. NATlONAJ. LAWS 

For the avoidance of douh~ 1hcsr.: Commitments are without prejudice lO 
rcqtriclions impos~t by nntionaJ law rcla.rcd to H-b4.)0~s LhaL r~stricts. limi~. 01· imr>edcs the 
imple111c11latfo11 of Section!> HI.A and V.D ahovc. 

VIL DURATION 

Unl~'l> otherwise provided the Commitment~ !jhal.l remain in force for il period 
of five year!\ fmm Lhc t-:freclive Date. 

In .iddition to the rcquin::mcnls isc.;C out in Section !LC, throughout the duration 
of the Comtnilln~ms. Hachette shall provide the Commi$:>i<.m with an annual written report on 
the lmplementation of these Commitments during the relevant year. lt will al~o addrcs!1 any 
dispute~ <.1r wriLLen complaints made by rctflilcrs rcl~ ling lo the impleme1mrtion of the 
Com mitmcnL<i Tbr.: report relating to 2012 shall be ~wovidi.::d l:iy Man:h l, 2013, and further 
reports shall he provide<! C\fl \.1<.trch 1 of each yenr up to and [ncluding 2017. 

VITI. Kl:WJEW CLAUSE 

Without JU"Cjudfoc lo lhe general prov1smn of Arllclc 9(2) of 
t< c.;guh1tion 1/2003, l .lachcne may request the Cornmi')!)iou to reopen proceed111g.r; with a view 
to modifying 1.he~e Commitments where there ha" hccn ~ ma~ial change in any of the fact." 
on which the <"'<1111milm~nts Decision \>,:as based. 

Sign~I on November 6, 20'! 2 
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Annex V 
Final Commitments – Simon & Schuster  



WITHOUT PREJUDICE 

CASE COMP 39.847 • E·BOOKS 

COMMITMENTS OFFERED TO THE EUROPEAN COMMISSION BY SIMON & SCHUSTER 

UNDER ARTICLE 9 OF COUNCIL REGULATION (EC) NO 112003 

In accordance with Article 9 of Council Regulation No 1/2003, S&S gives the following commitments 
("Commitments") to address the preliminary competition concerns identified by the European 
Commission ("Commission") In Case 39.847 E·books, which are expressed in the Commission's 
preliminary assessment dated 14 August 2012 and to enable the Commission to adopt a decision 
confirming that the Commitments meets its concerns ("Commitments Decision"). 

S&S strongly disagrees with the Commission's preliminary assessment regarding both the factual and 
legal elements, and denies the allegations against it. Notwithstanding this disagreement and denial, S&S 
has, nevertheless, offered these Commitments pursuant to Article 9 of Regulation 1/2003, to meet the 
Commission's competition concerns. Consistent with Article 9 of Regulation 1/2003, the Commitments 
are given in the understanding that the Commission will confirm that there are no grounds for further 
action in relation to S&S' arrangements for the sale of E-books and will close proceedings opened on 1 
December 2011 against S&S in relation to S&S's arrangements for the sale of E·books. 

For the avoidance of doubt S&S strongly contests that it has engaged in unlawful conduct contrary to 
Article 101 TFEU or Article 53 of the EEA Agreement or any other aspect of European Union or EEA 
competition law and these Commitments are without prejudice to S&S's position should the Commission, 
or any other party, decide to open proceedings or to commence any other legal action against S&S and 
are offered without any admission of liability. 

1 DEFINITIONS 

For the purpose of these Commitments, the terms listed below shall have the following meaning: 

"Agency Agreement'' means an agreement between an E-book Publisher and an E-book Retailer under 
which (i) the E-book Publisher Sells E-books to consumers through the E-book Retailer, which under the 
agreement acts as an agent of the E·book Publisher and is paid a commission in connection with the 
Sale of one or more of the E-book Publisher's E·books; and (ii) the E-book Publisher sets the Publisher 
Price. 

"Apple" means (1) Apple, Inc., a California corporation with its principal place of business in Cupertino, 
California; and (2) iTunes Sari, a Luxembourg limited liability company with its principal place of business 
in Luxembourg, Luxembourg, their successors and assigns, and their parents, subsidiaries, divisions, 
groups, affiliates, partnerships, and joint ventures, and their directors, officers, managers, agents, and 
employees. 

"E·book" means those electronically formatted books designed to be read on a computer, a handheld 
device, or other electronic devices capable of visually displaying E-books. For the purposes of these 
Commitments, the term E-book does not include (1) educational and scholarly titles as well as 
electronically formatted books that are sold through educational and/or library channels; (2) an audio 
book, even if delivered and stored digitally; (3) a standalone specialised software application or "app" 
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sold through an "app store" rather than through an e-book store (e.g., through Apple's "App Store" rather 
than through its "iBookstore" or "iTunes") and not designed to be executed or read by or through a 
dedicated E·book reading device; (4) a media file containing an electronically formatted book for which 
most of the value to consumers is derived from audio or video content contained in the file that Is not 
included in the print version of the book; (5) electronic versions of children's picture books; or (6) self­
published books in electronic format. 

"E-book Publisher" means any Person that, by virtue of a contract or other relationship with an E-book's 
author or other rights holder, owns or controls the necessary copyright or other authority (or asserts such 
ownership or control) over any E-book sufficient to distribute the E·book to E-book Retailers and to 
permit such E-book Retailers to Sell the E-book to consumers in the EEA. S&S is an E-book Publisher. 
For the purposes of these Commitments, an E-book Publisher is not an E-book Retailer except when it 
lawfully Sells {or seeks to lawfully Sell) directly E-books to consumers for another E-book Publisher, or 
acts as an agent under an Agency Agreement for another E·book Publisher. 

"E-book Retailer" means any Person that lawfully Sells (or seeks to lawfully Sell) E·books to consumers 
In the EEA, or through which an E-book Publisher, under an Agency Agreement, Sells E·books to 
consumers in the EEA. For the purposes of these Commitments, unless otherwise provided, S&S and all 
other Persons whose primary business is book publishing are not E-book Retailers. For the purposes of 
these Commitments, Apple is an E-book Retailer. 

"EEA~ means those countries participating in the European Economic Area as of the Effective Date and 
at any time thereafter during the term of these Commitments. 

"Effective Date" means the date upon which S&S receives formal notification of a decision pursuant to 
Article 9 of Regulation 1/2003 by which the Commission makes the Commitments binding on S&S. 

"Including" means including, but not limited to. 

"Implementation Date" means either: 

(a) the termination of an agreement between S&S and an E-Book Retailer that restricts, limits, or 
impedes the E-book Retailers ability to set, alter, or reduce the Retail Price of any E-book or to 
offer price discounts or any other form of promotions to encourage consumers to purchase one or 
more E-books in the EEA; or 

{b) the date on which S&S notifies the E-book Retailer in writing that S&S will not enforce any term(s) 
in its agreement with the E-book Retailer that restrict, limit, or impede the E-book Retailer from 
setting, altering, or reducing the Retail Price of one or more E-books, or from offering pric~ 

discounts or any other form of promotions to encourage consumers to Purchase one or more E· 
books in the EEA. 

"Person" means any natural person, corporation, company, partnership, joint venture, firm, association, 
proprietorship, agency, board, authority, commission, office, or other business or legal entity, whether 
private or governmental. 

"Price MFN" means a term In an agreement between S&S and an E-book Retailer under which: 

(a). the Retail Price at which an E·book Retailer or under an Agency Agreement, S&S, Sells one or 
more E-books to consumers depends in any way on the Retail Price, or discounts from the 
Retail Price, at which any other E-book Retailer or S&S under an Agency Agreement through. 
any other E·book Retailer Sells the same E-book(s) to consumers; or 
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(b) the Wholesale Price at which S&S Sells one or more E-books to or through that E-book Retailer 
depends in any way on the Wholesale Price at which S&S Sells the same E-books to or through 
any other E-book Retailer; or 

(c) the revenue share or commission that an E-book Retailer receives from S&S in connection 
with the Sale of one or more E·books to consumers depends In any way on the revenue share 
or commission that (a) any other E·book Retailer receives from S&S in connection with the 
Sale of the same E·book(s) to consumers, or (b) that E-book Retailer receives from any other 
E·book Publisher in connection with the Sale of one or more of the other E·book Publisher's 
E-books. 

"Publisher Price" means the price for sales to consumers set by S&S from time to time for a specific E· 
book title under the terms of an Agency Agreement. 

"Purchase" means a consumer's acquisition of one or more E-books as a result of a Sale. 

"Retail Price" means the price at which an E-book Retailer, or under an Agency Agreement, an E-book 
Publisher, Sells an E-book to a consumer. 

"Sale" means delivery of access on a permanent basis to a consumer to read one or more E-books 
(Purchased alone, or in combination with other goods or services) in exchange for payment; ''Sell" or 
"Sold" means to make, or to have made, a Sale of an E-book to a consumer. 

"S&S" means (1} Simon & Schuster Inc.; (2) Simon & Schuster Digital Sales Inc.; and {3) Simon & 

Schuster (UK) Limited, and their successors and assigns, subsidiaries, divisions and groups. 

"Wholesale Price" means (1) the net amount, after any discounts or other adjustments, that an E-book 
Retailer pays to S&S for an E-book that the E-book Retailer Sells to consumers; or (2) the Publisher Price 
at which S&S, under an Agency Agreement, Sells an E-book to consumers through an E-book Retailer 
minus the commission or other payment that S&S pays to the E-book Retailer in connection with, or that 
is reasonably allocated to, that Sale. 

2 REQUIRED CONDUCT 

2.1 At the latest, within seven (7) days after the Effective Date, S&S shall send a letter to Apple 
confirming that (1) it waives the notice period contained in any agreement with Apple that 
concerns the distribution of E-books within the EEA; and (2) it agrees to terminate such 
agreements no later than fourteen (14) days from the date of the Commitments Decision. A 
copy of such letter should be provided to the Commission at the same time. 

2.2 To the extent that any Agency Agreement between S&S and an E-book Retailer other than 
Apple was executed prior to the Effective Date and relates to the Sale of E-books within the 
EEA and that agreement: 

(a) restricts, limits, or impedes the E·book Retailer's ability to set, alter, or reduce the Retail 
Price of any E-book or to offer price discounts or any other form of promotions to 
encourage consumers to Purchase one or more E-books; or 

(b) contains a Price MFN, 

S&S shall notify the E-book Retailer, at the latest, within ten (10) days of the Effective Date, 
that the E-book Retailer may terminate the agreement with thirty (30) days' notice and shall, 
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thirty (30) days after the E-book Retailer provides such notice, release the E-book Retailer from 
the agreement. In respect of each such agreement where S&S has not received such written 
notice of termination, S&S shall within seventy (70) days of the Effective Date, take each step 
required under the agreement to cause such agreement to be terminated and not renewed or 
extended as soon as permitted under the agreement. 

3 PROHIBITED CONDUCT 

3.1 With regard to those territories within the EEA covered by any of the agreements terminated in 
accordance with paragraphs 2.1 and 2.2 above: 

(a) For two (2) years from the Implementation Date, S&S shall not restrict, limit, or impede 
an E-book Retailer's ability to set, alter or reduce the Retail Price of any E-book, or to 
offer price discounts or any other form of promotions to encourage consumers to 
Purchase one or more E-books. Such two {2) year period runs separately for each E­
book Retailer at the option of S&S. S&S shall notify the Commission of the option it 
selects for each E-book Retailer within seven (7) days of making its selection. 

(b) For two (2) years from the relevant Implementation Date or the Effective Date, whichever 
is earlier S&S shall not enter into any agreement with any E-book Retailer that restricts, 
limits, or impedes the E-book Retailer from setting, altering, or reducing the Retail Price 
of one or more E-books. or from offering price discounts or any other form of promotions 
to encourage consumers to Purchase one or more E·books in the EEA. 

3.2 S&S shall not enter into any agreement with an E-book Retailer relating to the Sale of E-books 
within the EEA that contains a Price MFN. 

4 NON-CIRCUMVENTION 

4.1 S&S shall not in any way circumvent, by actions and/or omissions, any commitments 
contained in this document. 

4.2 For the avoidance of doubt the following shall not be prohibited under these Commitments: 

(a) S&S' good faith decision not to pursue a promotional programme, arrangement or price 
grid proposed by an E-book Retailer; or 

(b) S&S' good faith decision to offer its own promotional programme or arrangement with 
one or more E-book Retailers: or 

(c) S&S' good faith decision not to enter into, or not to remain, in business with an E· book 
Retailer. 

4.3 After the expiration of the prohibitions in paragraph 3.1 of these Commitments, S&S may 
unilaterally enter Into or enforce any agreement with an E-book Retailer that restricts, limits, or 
impedes the E-book Retailer from setting, altering, or reducing the Retail Price of S&S' E-books 
or from offering price discounts or any other form of promotions to encourage consumers to 
Purchase any of S&S's E·books. 
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5 PERMITTED CONDUCT 

5.1 Nothing in these Commitments shall prohibit S&S unllaterally from compensating a retailer, 
including an E·book Retailer, for valuable marketing, or other promotional services rendered. 

5.2 Notwithstanding paragraph 3.1 of these Commitments, S&S may enter into Agency 

Agreements with E-book Retailers in relation to the EEA under which the aggregate value of the 
price discounts or any other form of promotions to encourage consumers to Purchase one or more 
of S&S's E·books (as opposed to advertising or promotions engaged in by the E-book Retailer not 
specifically tied or directed to S&S's E-books) is restricted, provided that: 

(a) such agreed restriction shall not Interfere with the E-book Retailer's ability to reduce the 
final price paid by consumers to Purchase S&S's E-books by an aggregate amount equal 
to the total commissions S&S pays to the E-book Retailer, over a period of at least one (1) 
year, In connection with the Sale of S&S's E-books to consumers; 

(b) S&S shall not restrict, limit, or Impede the E-book Retailer's use of the agreed funds to 
offer price discounts or any other form of promotions to encourage consumers to 
Purchase one or more E·books; and 

(c) the method of accounting for the E-book Retailer's promotional activity does not restrict, 
limit, or impede the E-book Retailer from engaging in any form of retail activity or 
promotion. 

5.3 Details of paragraph 5.2 above will be subject to individual bi-lateral negotiations between S&S 

and each prospective E-book agent. For the avoidance of doubt, S&S shall be entitled to require 
from the E-book Retailer such information as may reasonably be required to enable S&S to assess 
and verify the aggregate amount referred to in clause 5.2(a) above. 

5.4 For the avoidance of doubt, the amount that S&S shall be entitled to receive in respect of each E­
book title Sold through an Agency Agreement shall be based on the Publisher Price for that E­
book, net of VAT. 

6 NATIONAL LAWS 

6.1 These Commitments are without prejudice to restrictions imposed by national law related to 
E-books that restrict, limit, or impede the implementation of paragraphs 3.1 and 5.2 above. 

7 DURATION AND REPORTING 

7.1 Unless provided otherwise, these Commitments shall remain in force for a period of five (5) years 
from the Effective Date. 

7.2 In addition to the requirements set out in paragraph 2.1, throughout the duration of the 
Commitments, S&S shall provide the Commission with an annual written report on the 
implementation of these Commitments during the relevant year. It will also address any disputes 
or written complaints made by retailers relating to the implementation of the Commitments. The 
report relating to 2012 shall be provided by 1 March, 2013 and further reports shall be provided 
on March 1 of each year up to and Including 2017. 
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7.3 S&S commits to provide the Commission (1) within seven days of the Effective Date, with one 
complete copy of any agreement, executed, renewed, or extended on or after 1 January, 2012, 
between S&S and any E-book Retailer relating to the Sale of E-books within the EEA.; and (2) 
thereafter, on a quarterly basis, with any such agreement executed, renewed, or extended since 
S&S' previous submission of agreements to the Commission. 

7.4 Where S&S enters into a non-disclosure agreement with another E-book Publisher or an E-book 
Retailer, this non-disclosure agreement shall not prevent S&S from providing to the Commission 
any kind of relevant information. 

8 REVIEW CLAUSE 

8.1 Pursuant to Article 9(2)(a) of Regulation 1/2003, S&S may request the Commissia·n to reopen 
proceedings with a view to modifying these Commitments where there has been a material change 
in any of the facts on which the Commitments Decision was based. 

Dated: 12 November 2012 

David Hillman, Executive Vice President & General Counsel 

Duly authorised to sign on behalf of SIMON & SCHUSTER, INC. 

David Hillman, Executive Vice President & General Counsel 

Duly authorised to sign on behalf of SIMON & SCHUSTER DIGIT AL SALES INC. 

Sign~.:. 

---·---~- ~. 
Ian Chapman, Managing Director and CEO 

Duly authorised to sign on behalf of SIMON & SCHUSTER (UK) LTD 

2196/827046. 1/LIVE:74341631.1/AMAB 



EXHIBIT “F”  

 

 

 



 

 

 

 

Annex III 
Final Commitments – HarperCollins  



November 8, 2012 

COMMITMENTS OF HARPERCOLLINS 

CASE COMP/39.847 - EBOOKS 

In accordance with Article 9 of Council Regulation (EC) No l /2003 
("Regulation 1/2003"), HarperCollins offer the following commitments (the 
'"Commitments") to address the preliminary competition concerns identified by the 
European Commission (the "Commission") in Case COMP/39.847 Ebooks, in its 
Preliminary Assessment dated August 13, 2012 (the ''Preliminary Assessment"), and to 
enable the Commission to adopt a decision confirming that the Co1mnitments meet its 
concerns (the "Commitments Decision"). 

Nothing in these commitments may be construed as implying that 
HarperCollins agrees with the concerns expressed in the Preliminary Assessment. 
Consistent with Article 9 of Regulation 112003, the Commitments are given in the 
understanding that the Commission will confirm that there are no grounds for further 
action and will close the proceedings opened on I December 2011 in relation to 
HarperCollins' arrangements for the Sale of E-books. For the avoidance of all doubt, 
HarperCollins strongly contests that it has engaged in unlawful conduct contrary to 
Article I 0 I TFEU or Article 53 EEA Agreement or any other aspect of European Union 
or EEA competition law. These Commitments are thus without prejudice to 
HarperCollins' position should the Commission or any other party conduct proceedings 
or commence other legal action against HarperCollins and are offered without any 
admission of liability. 

I. DEFINITIONS 

"Agency Agreement" means an agreement between an E-book Publisher and 
an E- book Retailer under which the E-book Publisher Sells E-books to consumers 
through the E- book Retailer, which under the agreement acts as an agent of the E­
book Publisher and is paid a conunission in connection with the Sale of one or more of 
the E-book Publisher's E- books. For the avoidance of doubt, the amount that 
HarperCollins shall be entitled to receive in respect of each E-book Sold under an 
Agency Agreement shall be based on the Retail Price set by HarperCollins for that E­
book, net of VAT. 

"Apple" means (I) Apple, Inc., a California corporation with its principal place 
of business in Cupertino, California; and (2) iTunes Sari, a Luxembourg limited liability 
company with its p11ncipal place of business in Luxembourg, Luxembourg, their 
successors and assigns, and their parents, subsidiaries, divisions, groups, affiliates, 
partnerships, and joint ventures, and their directors, officers, managers, agents, and 



employees. 

"E-book" means an electronically formatted book designed to be read on a 
computer, a handheld device, or other electronic devices capable of visually 
displaying E-books. For the purposes of these Commitments, the term E-book does 
not include (1) an audio book, even if delivered and stored digitally; (2) a standalone 
specialized software application or "app" sold through an "app store" rather than through 
an e-book store (e.g., through Apple's "App Store" rather than through its "iBookstore" 
or "iTunes") and not designed to be executed or read by or through a dedicated E-book 
reading device; (3) a media file containing an electronically formatted book for which 
most of the value to consumers is derived from audio or video content contained in the 
file thal is not included in the print version of the book; ( 4) self-published E-books; 
(5) electronic versions of children's picture books; or (6) educational and scholarly titles, 
as well as E-books sold through educational and/or library channels. 

"E-book Publisher" means any Person that, by virtue of a contract or other 
relationship with an E-book's author or other rights holder, owns or controls the 
necessary copyright or other authority (or asserts such ownership or control) over any E­
book sufficient to distribute the E-book to E-book Retailers and to permit such E-book 
Retailers to Sell the E-book to consumers in the EEA. HarperCollins is an E-book 
Publisher. For the purposes of these Commitments, an E-book Publisher is not an E­
book Retailer except when it lawfully Sells (or seeks to lawfully Sell) directly E-books 
to consumers for another E-book Publisher, or acts as an agent under an Agency 
Agreement for another E··book Publisher. 

"E-book Retailer" means any Person that lawfully Sells (or seeks to lawfully 
Sell) E- books to consumers in the EEA, or through which an E-book Publisher, under 
an Agency Agreement, Sells E-books to consumers in the EEA. For the purposes of 
these Commitments, unless otherwise provided, HarperCollins and all other Persons 
whose primary business is book publishing are not E-book Retailers. For the purposes 
of these Commitments, Apple is an E-book Retailer. 

"EEA" means tl1ose countries participating in the European Economic Area as of 
the date of the notification of the Commitments Decision and at any time thereafter 
during the tem1 of these Commitments. 

"HarperCollins" means (I) HarperCollins Publishers Limited and (2) 
HarperCollins Publishers LLC and their successors and assigns, subsidiaries, divisions 
and groups. 

"Including" means including, but not limited to. 

"Person" means any natural person, corporation, company, pa11nership, joint 
venture, firn1, association, proprietorship, agency, board, authority, commission, office 1 

or other business or legal entity, whether private or governmental. 

"Price MFN" means a term in an agreement between HarpcrCollins and an E-
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book Retailer under which: 

I. the Retail Price at which an E-book Retailer or, under an Agency 
Agreement, HarperCollins Sells one or more E-books to consumers 
depends in any way on the Retail Price, or discounts from the Retail 
Price, at which any other E-book Retailer or HarperCollins under an 
Agency Agreement through any other E- book Retailer Sells the same E­
book(s) to consumers; or 

2. the Wholesale Price at which HarperCollins Sells one or more E-books 
to or through that E-book Retailer depends in any way on the Wholesale 
Price at which HarperCollins Sells the same E-book(s) to or through any 
other E-book Retailer; or 

3. the revenue share or commission that E-book Retailer receives from 
1-IarperCollins in collllection with the Sale of one or more E-books to 
consumers depends in any way on the revenue share or commission 
that (a) any other E-book Retailer receives from HarperCollins in 
connection with the Sale of the same E-book(s) to consumers, or (b) that 
E-book Retailer receives from any other E-book Publisher in collllection 
with the Sale of one or more of the other E-book Publisher's E-books. 

'"Purchase'' means a consumer's acquisition of one or 111ore E~books as a 
result of a Sale. 

"Retail Price" means the price at which an E-book Retailer or, under an 
Agency Agreement, an E-book Publisher Sells an E-book to a consumer. 

"Sale" means delivery of access on a permanent basis to a consumer to read one 
or more E-books (purchased alone, or in combination with other goods or services) in 
exchange for payment; "Sell" or "Sold" means to make or to have made a Sale of an E­
book to a consumer. 

"Wholesale Price" means (l) the net amount, alter any discounts or other 
adjustments, that an E-book Retailer pays to HarperCollins for an E-book that the E­
book Retailer Sells to consumers; or (2) the Retail Price at which Harpe1Collins, under 
an Agency Agreement, Sells an E-book to consumers through an E-book Retailer minus 
the commission or other payment that HarperCollins pays to the E-book Retailer in 
connection with or that is reasonably allocated to that Sale. 

II. REOUIREP CONPUCT 

A. At the latest, within seven days after the notification of the Commitments 
Decision, HarperCollins shall send a letter to Apple confinning that (I) it waives 
the notice period contained in any agreement with Apple that concerns the 
distribution of E-books within the EEA and (2) it agrees to rescind (ienninate) 
such agreements no later than fourteen days from the date of the Commitments 
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Decision. A copy of such letter should be provided to the Commission at the 
same time. 

B. For each Agency Agreement relating to the Sale of E-books within the EEA 
between HarperCollins and an E-book Retailer other than Apple that was 
executed prior to the date of the notification of the Commitments Decision that 
(I) restricts, limits, or impedes the E-book Retailer's ability to set, alter, or 
reduce the final price paid by consumers of any E-book or to offer price 
discounts or any other fom1 of promotions to encourage consumers to Purchase 
one or more E-books; or (2) contains a Price MFN, HarperCollins commits to 
notify the E-book Retailer, at the latest within ten days of the notification of 
the Commitments Decision, that the E-book Retailer may tenninate the 
agreement with thirty-days notice and shall, thirty days after the E-book 
Retailer provides such notice, release the E-hook Retailer ITom the agreement. 
For each such agreement that the E-book Retailer has not terminated, at the 
latest within seventy days after the notification of the Commitments Decision, 
HarperCollins commits to, as soon as permitted under the agreement, take each 
step required under the agreement to cause such agreement to be terminated and 
not renewed or extended. 

C. HarperCollins commits to provide the Commission ( 1) within seven days after 
the notification of the Commitments Decision, with one complete copy of any 
agreement executed, renewed, or extended on or after January 1, 2012, between 
HarperCollins and any E-book Retailer relating to the Sale of E-books within the 
EEA, and, (2) thereafter, on a quarterly basis, with any such agreement 
executed, renewed, or extended since Harpe1Collins' previous submission of 
agreements to the Commission. Where HarperCollins enters into a non­
disclosure agreement with another E-book Publisher or an E-book Retailer, this 
non-disclosure agreement shall not prevent HarperCollins from providing to the 
Commission any kind of relevant information. 

Ill. PROHIBITED CONDJJCT 

A. With regard to the territories within the EEA covered by any of the agreements 
tenninated in accordance with Sections II.A and II.B above: 

l. For two years, HarperCollins commits not to restrict, limit, or impede an E­
book Retailer's ability to set, alter, or reduce the final price paid by consumers 
of any E- book or to offer price discounts or any other form of promotions to 
encourage consumers to Purchase one or more E-books, such two-year period to 
run separately for each E-book Retailer, at the option of Harpe1Collins, from 
either: 

1. the tcm1ination of an agreement relating to the Sale of E-books 
within the EEA between HarperCollins and the E-book Retailer that 
restricts, limits, or impedes the E-book Retailer's ability to set, alter, 
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or reduce the final price paid by consumers of any E-book or to offer 
price discounts or any other form of promotions to encourage consumers 
to Purchase one or more E-books; or 

11. the date on which HarperCollins notifies the E-book Retailer in 
writing that HarperCollins will not enforce any term(s) in its agreement 
relating to the Sale of E-books within the EEA with the E-book Retailer 
that restrict, limit, or impede the E-book Retailer from setting, altering, or 
reducing the final price paid by consumers of one or more E-books, or 
from offering price discounts or any other form of promotions to 
encourage consumers to Purchase one or more E-books. 

HarperCollins conunits to notify the Commission of the option it selects for 
each E- book Retailer within seven days of making its selection. 

2. For two years from the termination of the agreements provided for in Section 
111.A. l.i or from the notification provided for in Section III.A. I.ii, or from the 
notification of the Commitments Decision, whichever is the soonest, 
HarperCollins commits not to enter into any agreement relating to the Sale of E­
books within the EEA with any E-book Retailer that restricts, limits, or impedes 
the E-book Retailer from setting, altering, or reducing the final price paid by 
consumers of one or more E-books, or from offering price discounts or any other 
form of promotions to encourage consumers to Purchase one or more E-books. 

B. HarperCollins commits not to enter into any agreement within the EEA with an 
E-book Retailer relating to the Sale of E-books that contains a Price MFN. 

IV. NON-C!RCUMYENTCON 

A. HarperCollins shall not in any way circumvent, by actions and/or omissions, any 
commitments contained in this document. After the expiration of the 
commitments in Section III.A of these Commitments, this Section IV.A shall not 
prevent HarperCollins from unilaterally entering into or enforcing any agreement 
with an E- book Retailer that restricts, limits, or impedes the E-book Retailer 
from setting, altering, or reducing the final price paid by consumers of any of 
HarperCollins' E- books or from offering price discounts or any other form of 
promotions to encourage consumers to Purchase any of Harpert:.~ollins' E-books. 

B. In particular and for the avoidance of doubt, the following conduct shall 
not be prohibited under these Commitments: 

( l) HarperCollins' good faith decision not to pursue a promotional program 
or arrangement or ptice grid proposed by an E-book Retailer; or 

(2) HarperCollins' good faith decision to offer its own promotional program 
or ammgement with one of more E-book Retailers 
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V. PERMITTED CONDIJCT 

A. Nothing in these Commitments shall prohibit HarperCollins unilaterally from 
compensating a retailer, including an E-book Retailer, for valuable marketing or 
other promotional services rendered. 

B. Notwithstanding Section III.A of these Commitments, HaiperCollins may enter 
into Agency Agreements with E-book Retailers in relation to the EEA under 
which the aggregate value of the price discounts or any other form of 
promotions to encourage consumers to Purchase one or more of HarperCollins' 
E-books (as opposed to advertising or promotions engaged in by the E-book 
Retailer not specifically tied or directed to HarperCollins' E-books) is restricted; 
provided that (I) such agreed restriction shall not interfere with the E-book 
Retailer's ability to reduce the final price paid by consumers to purchase 
HarperCollins' E-books by an aggregate amount equal to the total commissions 
HarperCollins pays to the E-book Retailer, over a period of at least one year, in 
connection with the Sale of HarperCollins' E-books to consumers; (2) 
HarperCollins commits to not restrict, limit, or impede the E-book Retailer's 
use of the agreed funds to ofTer price discounts or any other form of promotions 
to encourage consumers to Purchase one or more E-books; and (3) the method of 
accounting for the E-book Retailer's promotional activity does not restrict, limit, 
or impede the E-book Retailer from engaging in any form of retail activity or 
pron1otion. 

C. Details of Section V.B above will be subject to individual bilateral negotiations 
between HarperCollins and each prospective E-book agent. 

D. For the avoidance of doubt, HarperCollins shall be entitled to require from the 
E-book Retailer such information as may reasonably be required to enable 
HarperCollins to assess and verify compliance with Section V.B. 

VI. NATIONAi, J,AW 

For the avoidance of doubt, these Commitments are without prejudice to 
restrictions imposed by national law related to E-books that restricts, limits, or impedes 
the implementation of Sections Ill.A and V.B above. 

VII. REVIEW 

Pursuant to Article 9(2)(a) of Regulation 1/2003, HarperCollins may request the 
Commission to re-open the proceedings with a view to modifying these Commitments 
where there has been a material change in any of the facts on which the Commitment 
Decision was based. 
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VIII. DURATION 

Unless provided otherwise, the term of these Commitments will be five years 
from the date of the notification of the Commitments Decision. 

In addition to the requirements set out in Section 11.C, throughout the duration of 
the Conunitments, HarpcrCollins shall provide the Commission with an annual written 
report on the implementation of these Commitments during the relevant year. It will 
also address any disputes or written complaints made by retailers relating to the 
implementation of the Commitments. The report relating to 2012 shall be provided by 
March l, 2013, and further reports shall be provided on March 1 of each year up to and 
including 2017. 

November 8, 2012 

" I 
Duly authorised for and on behalf of 
HarperCollins Publishers Limited 
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31 October 2012 
FOR SETTLEMENT PURPOSES ONLY 

WITHOUT PREJUDICE 

COMMITMENTS OF HOLTZBRINCK 

CASE COMP/39.847 E~Books 

In accordance with Aiticle 9 of Council Regulation No 1/2003, Holtzbrinck 

gives the following commitments ("Commitments"), to address the preliminary 

competition concerns identified by the European Commission ("Commission") in 

Case 39.847 - E-Books and set out in the Commission's preliminary assessment dated 

13 August 2012, and to enable the Commission to adopt a decision confirming that 

the Commitments meet its concerns ("Commitments Decision"). 

These Commitments are provided on a 'Without prejudice basis and do not 

constitute any admission by Holtzbrinck of infringement or liability. Holtzbrinck 

understands that, consistent with Article 9 of Regulation 1/2003, if the Commitments 

are ultimately accepted by the Commission, they will serve to close the Commission's 

proceedings opened on 1 December 2011 against Holtzbrinck's arrangements relating 

to the sale ofE-books. 

For the avoidance of doubt, Holtzbdnck strongly contests that it has engaged in 

unlawful conduct contrary to Article 101 TFEU or Article 53 of the EEA Agreement 

or any other aspect of European Union or EEA competition Jaw. These Commitments 

are therefore without prejudice to Holtzbrinck' s position should the Commission or 
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any other party decide to open proceedings or to commence any other legal action 

against Holtzbrinck. 

I. DEFlNITIONS 

A. "Agency Agreement" means an agreement between an E-book 

Publisher and an E-book Retailer under which the E-book Publisher Sells E-books to 

consumers through the E-book Retailer, which under the agreement acts as an agent 

of the E-book Publisher and is paid a commission in connection with the Sale of one 

or more of the E-book Publisher's E-books. 

B. "Agreed Funds" means the aggregate amount equal to the total 

commissions which Holtzbrinck pays to an E-book Retailer, over a period of at least 

one year, in connection with the Sale through that E-book Retailer ofHoltzbrinck's E-

books to consumers. 

C. "Apple" means (l) Apple, Inc., a California corporation with its 

principal place of business in Cupertino, California, and (2) iTunes Sari, a 

Luxembourg limited liability company with its principal place of business in 

Lm,embourg, their successors and assigns, their parents, subsidiaries, divisions, 

groups, aJ:'filiates, partnerships, and joint ventures, and their directors, officers, 

managers, agents, and employees. 

D. "E-book" means an electronically formatted book designed to be read 

on a computer, a handheld device, or other electronic devices capable of visually 

displaying E-books. For purposes of these Commitments, the term E-book does not 
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include (1) an audio book, even if delivered and stored digitally; (2) a standalone 

specialized software application or "app" sold through an "app store" rather thim 

through an e-book store (e.g., through Apple's "App Store" rather than through its 

"iBookstore" or "iTunes") and not designed to be executed or read by or through a 

dedicated E-book device; (3) a media file containing an electronically formatted book 

for which most of the value to consumers is derived from audio or video content 

contained in the file that is not included in the print version of the book; ( 4) self 

published E-books; and (5) electronic versions of children's picture books or (6) 

educational and scholarly titles as well as electronically formatted books that are sold 

through educational and/or library channels. 

E. "E-book Publisher" means any Person that, by virtue of a contract or 

other relationship with an E-book' s author or other rights holder, owns or controls the 

necessary copyright or other authority (or asserts such ownership or control) over any 

E-book sufficient to distribute the E-book to E-book Retailers and to permit such E-

book Retailers to Sell the E-book to consumers in the EBA. Holtzbrinck is an E-book 

Publisher. For the purposes of these Commitments an E-book Publisher is not an E-

book Retailer except when it lawfully Sells (or seeks to lawfully Sell) directly E-

books to consumers for another E-book Publisher or acts as an agent under an Agency 

Agreement for another E-book Publisher. 

F. "E-book Retailer" means any Person that la"Wfully Sells (or to 

lawfully Sell) E-books to consumers in the EBA, or through which an E-book 

Noerr LLP I B-0370-2011, 68$4945_1, 31.10.2012 
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Publisher, under an Agency Agreement, Sells E-books to consumers in the EEA. For 

the purposes of these Commitments unless otherwise provided, Holtzbrinck and all 

other Persons whose primary business is book publishing are not E-book Retailers. 

For the purposes of these Commitments, Apple is an E-book Retailer. 

G. "EEA" means those countries participating in the European Economic 

Area as of the date of the notification of the Commitments Decision and at any time 

thereafter during the term of these Commitments. 

H. "Effective Date" means the date upon which Holtzbrinck receives 

formal notification of a Conunitment Decision by which the Commission makes the 

Commitments binding upon Holtzbrinck. 

I. "Holtzbrinck" means Verlagsgruppe Georg von Holtzbrinck GmbH 

and Georg von Holtzbrinck GmbH & Co. KG and their successors and assigns, 

subsidiaries, divisions and groups as well as their connected undertakings except 

where such connected undertaking engages in E-book publishing activity which is 

merely incidental to its other primary business activity. 

J. "Implementation Date" means the earliest of 

1. the termination of an agreement between Holtzbrinck and an E-

book Retailer that restricts, limits, or impedes that E-book Retailer's ability to set, 

alter, or reduce the Retail Price of any E-book, or to deviate from the List Price of any 

E-book, and/or to offer price discounts or, subject to Section 111.A.3, any other form 

of promotions to encourage consumers to Purchase one or more E-books in the EEA; 
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2. the date on which Holtzbrinck notifies an E-book Retailer in 

writing that Holtzbrinck will not enforce any tenn(s) in its agreement with that E-

book Retailer that restrict, limit, or impede the E-book Retailer from setting, altering, 

or reducing the Retail Price of one or more E-books , or from deviating from the List 

Price of any E-book, and/or from offering price discounts or any other form of 

promotion to encourage consumers to Purchase one or more E-books in the EEA. 

K. "Including" means "including, but not limited to". 

L. "List Price" means the price set by Holtzbrinck for the Sale to 

consumers of a specific E-Book title under the terms of an Agency Agreement. 

M. "Person" means any natural person, corporation, company, 

partnership, joint venture, finn, association, proprietorship, agency, board, authority, 

commission, office, or other business or legal entity, whether private or governmental. 

N. "Price MFN" means a term in an agreement between Holtzbrinck and 

an E-book Retailer under which 

1. the Retail Price at which that E-book Retailer or, under an 

Agency Agreement, Ho!tzbrinck, Sells one or more E-books to consumers depends in 

any way on the Retail Price, or discounts from the List Price, at which any other E-

book Retailer, or Holtzbrinck under an Agency Agreement with any other E-book 

Retailer, Sells the same E-book(s) to consumers ; or 

2. the Wholesale Price at which Holtzbrinck Sells one or more E-

books to or through that E-book Retailer depends in any way on the Wholesale Price 
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at which Holtzbrinck Sells the same E-book(s) to or through any other E-book 

Retailer; or 

3. the revenue share or commission that an E-book Retailer 

receives from Holtzbrinck in connection with the Sale of one or more E-books to 

consumers depends in any way on the revenue share or commission that (a) any other 

E-book Retailer receives from Holtzbrinck in connection with the Sale of the same E-

book(s) to consumers, or (b) that E-book Retailer receives from any other E-book 

Publisher in co!lllection with the Sale of one or more of the other E-book Publisher's 

E-books. 

0. "Purchase" means a consumer's acquisition of one or more E-books 

as a result of a Sale. 

P. "Retail Price" means the price at which an E-book Retailer or, under 

an Agency Agreement, an E-book Publisher Sells an E-book to a consumer. 

Q. "Sale" means delivery of permanent access to a consumer to read one 

or more E-books (purchased alone, or in combination with other goods or services) in 

exchange for payment; "Sell" or "Sold" means to make or to have made a Sale of an 

E-book to a consumer. 

R. "Wholesale Price" means (1) the net amount, after any discounts or 

other adjustments, that an E-book Retailer pays to Holtzbrinck for an E-book that the 

E-book Retailer Sells to consumers; or (2) the List Price at which Holtzbrinck, under 

an Agency Agreement, Sells an E-book to consumers through an E-book Retailer, . 
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minus the commission or other payment that Holtzbrinck pays to the E-book Retailer 

in connection with or that is reasonably allocated to that Sale. 

II. REQUIRED CONDUCT 

A. At the latest, within seven (7) days after the Effective Date, 

Holtzbrinck shall send a letter to Apple confirming that (1) it waives the notice period 

contained in any E-book distribution agreement with Apple that concern the 

distribution of E-books within the EEA and (2) it agrees to rescind (terminate) such 

agreements no later than fourteen (14) days from the date of the Commitments 

Decision. A copy of such letter should be provided to the Commission at the same 

time. 

B. For each Agency Agreement entered into prior to the Effective Date 

between Holtzbrinck and an E-book Retailer other than Apple relating to the Sale of 

E-Books within the EEA that (1) restricts, limits, or impedes the E-book Retailer's 

ability to set, alter, or reduce the Retail Price of any E-book below the List Price or to 

offer price discounts or any other form of promotions to encourage consumers to 

Purchase one or more E-books, or (2) that contains a Price MFN, Holtzbrinck shall 

notify the E-book Retailer, at the latest within ten days of the Effective Date, that the 

E-book Retailer may terminate the agreement on thirty days' notice and shall, thirty 

days after the E-book Retailer provides such notice, release the E-book Retailer from 

the agreement. For each such agreement that the E-book Retailer has not given notice 

to tenninate within seventy days after the Effective Date, Holtzbrinck shall, as soon as 
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permitted under the agreement, take each step required under the agreement to cause 

the agreement to be terminated and not renewed or extended. 

C. Holtzbdnck shall furnish to the Conunissio11 (1) within seven days 

after the Effective Date, one complete copy of each agreement, executed, renewed, or 

extended on or after January 1, 2012, between Holtzbrinck and any E-book Retailer 

relating to the Sale of E-books, and, (2) thereafter, on a quarterly basis, each such 

agreement executed, renewed, or extended since Holtzbrinck's previous submission 

of agreements to the Commission. Where Holtzbrinck enters into a non-disclosure 

agreement with another E-book Publisher or an E-book Retailer, this non-disclosure 

agreement shall not prevent Holtzbrinck from providing to the Commission any kind 

of relevant information. 

III. PROHIBITED CONDUCT 

A. With regard to the territories within the EEA covered by any of the 

agreements terminated in accordance with Sections ILA and II.B of these 

Commitments: 

1. For two years from the earlier of the Effoctive Date and the 

Implementation Date, Holtzbrinck shall not restrict, limit, or impede an E-book 

Retailer's ability to set, alter, or reduce the Retail Price of any E-book, or to deviate 

from the List Price of any E-book, and/or to offer price discounts or, subject to 

Section III.A.3, any other form of promotions to encourage consumers to Purchase 

one or more E-books; such two-year period shall run separately for each E-book 
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Retailer. Holtzbrinck shall notify the Commission of such Date for each E-book 

Retailer within seven days. 

2. For two years from the earlier of the Effective Date and the 

Implementation Date, Holtzbrinck shall not enter into any agreement with any E-book 

Retailer that restricts, limits, or impedes the E-book Retailer from setting, altering, or 

reducing the Retail Price of one or more E-books, or to deviate from the List Price of 

any E-book, and/or from offering price discounts or subject to Section IILA.3 any 

other form of promotions to encourage consumers to Purchase one or more E-books 

intheEEA. 

3. The ability of an E-Book Retailer to offer any non-price 

promotion in accordance with paragraphs 1 and 2 is subject to Holtzbrinck's 

contractual obligations allowing Holtzbrinck to withhold an E-book due to a specific 

request made by its author or other content creator. 

B. Holtzbcinck shall not enter into any agreement with an E-book Retailer 

relating to the Sale of E-books that contains a Price MFN. 

IV. NON-CIRCUMVENTION 

A. Holtzbcinck shall in any way not circumvent by actions and/or 

omissions any commitments contained in this document. 

B. After expiration of the prohibitions in Sections III.A of these 

Commitments, Holtzbrinck shall not be prohibited from unilaterally entering into or 

enforcing any agreement "With an E-book Retailer that restricts, limits, or impedes the 
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E-book Retailer from setting, altering, or reducing the Retail Price of any of 

Holtzbrinck' s E-books or from deviating from the List Price or from offering price 

discounts or any other form of promotion to encourage consumers to Purchase any of 

Holtzb1inck's E-books. 

C. For the avoidance of doubt and without limitation, the following shall 

not be prohibited under these Commitments: 

L Holtzbrinck's good faith decision not to pursue a promotional 

programme or arrangement proposed by an E-book Retailer; 

2. Holtzbrinck's good faith decision to offer its own promotional 

programme or arrangement with one or more E-book Retailers; or 

3. Holtzbrinck's good faith decision not to enter into, or not to 

remain, in business with an E-book Retailer. 

V. PERMITTED CONDUCT 

A. Nothing m these Commitments shall prohibit Holtzbrinck from 

unilaterally 

!. compensating a retailer, including an E-book Retailer, for 

valuable marketing or other promotional services rendered; or 

2. setting a List Price as the basis of the amount Holtzbrinck will 

be entitled to receive in respect of each Sale of an E-Book title through an E-Book 

Retailer. 
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B. Notwithstanding Section III.A of these Commitments, Holtzbrinck 

may enter into Agency Agreements with E-book Retailers in relation to the EEA 

under which the aggregate value of the price discounts or any other form of promotion 

to encourage consumers to Purchase one or more of Holtzbrinck's E-books (as 

opposed to advertising or promotions engaged in by the E-book Retailer not 

specifically tied or directed to Holtzbrinck's E-books) is restricted; provided that for 

the two year period as defined in Section III.A (1) such agreed restriction shall not 

interfere with the E-book Retailer's ability to reduce the Retail Price for any of 

Holtzbrinck's E-books below the List Price by using the Agreed Funds; and (2) 

Holtzbrinck shall not restrict, limit, or impede the E-book Retailer's use of the Agreed 

Funds to offer price discounts or, subject to Section III.A.3, any other form of price 

promotion to encourage consumers to Purchase one or more E-books; and (3) the 

method of accounting for the E-book Retailer's promotional activity does not restrict, 

limit, or impede the E-book Retailer from engaging in any form of retail activity or 

promotion. 

C. The details of any agreements reflecting the principles set out in 

subparagraphs V.B above will be subject to individual bilateral negotiations between 

Holtzbrinck and the intending E-book Retailer. 
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VI. NATIONAL LAW 

These Commitments are without prejudice to restrictions imposed by national 

law related to E-books that restricts, limits, or impedes the implementation of Section 

III.A and Section V.B above. 

VII. DURATION OF COMMITMENTS 

Unless provided otherwise, these Commitments shall remain in force for a 

period of five years from the Effective Date. 

VIII. REPORTING 

In addition to the requirements set out in Section II.C, throughout the duration 

of the Commitments, Holtzbrinck shall provide the Commission with an annual 

written report on the implementation of these Commitments during the relevant year. 

In such reports, it will also address any unresolved disputes or written complaints . 

made by retailers relating to the implementation of the Commitments in executed 

agreements. The report relating to 2012 shall be provided by [March 1, 2013], and 

further reports shall be provided on March I of each year up to and including 2017. 

IX. REVIEW CLAUSE 

A. Without prejudice to the general provision of Article 9(2) of 

Regulation 112003, Holtzbrinck may request that the Commission reopens 
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proceedings with a view to modifying these Commitments where there has been a 

material change in any of the facts on which the Commitments Decision was based. 

31 October2012 

Dt. Kathrin Westermann, Noerr LLP 

[Duly authorized for and on behalf ofVerlagsgruppe Georg von Holtzbrinck GmbH 

and Georg von Holtzbrinck GmbH & Co. KG] 
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more data and publishers experiment, there’s a new set of tips for publishers and authors to pay attention to.

Are ebook prices falling? Sometimes…
“Pricing for us is a daily, hourly, minute-by-minute discipline,” Michael Tamblyn, Kobo’s chief content officer, said in an IDPF 

panel at BookExpo America on Thursday. Year on year, Kobo sees an eight percent decline in the prices worldwide that 

consumers are paying for ebooks, but it is “by no means a straight line.” In the first quarter of this year, the global average 

sales price of a Kobo ebook was $7.50.

The downward trend is driven largely by self-published authors, Tamblyn said, stressing that the global prices of traditionally 

published ebooks have remained roughly stable, with prices varying by about $0.50. Following big publishers’ settlements with 

the Department of Justice in the ebook pricing case, the prices of their ebooks have settled as well — “slightly north of pre-

agency” prices, Tamblyn said. “Almost all the change that we see in overall global price point today is coming from self-

publishing…it’s the primary pole that has been rooting price downward over time.” (And it is a significant part of the business: 

Kobo says that self-published titles represent 20 percent of its unit sales, with about half of those coming from authors 

publishing directly through Kobo’s own platform, Writing Life.)

Kobo’s finding that traditionally published ebook prices are holding stable appears to directly contradict data presented by Dan 

Lubart at the Publishers Launch conference on Wednesday. Lubart, who founded technology services company Iobyte 

Solutions and is now the SVP of sales analytics at HarperCollins, compiles Digital Book World’s weekly ebook bestseller list, 

which is divided by price bands. Lubart draws his conclusions using publicly available data from the U.S. Kindle and Nook 

bestseller lists. He said that the average price of a Kindle bestseller dipped starting in the 2012 holiday season and and has 

remained lower since, even when works below $4 (which tends to include self-published books or traditionally published books 

undergoing price promotions) were filtered out. Publishers “have to start lowering our prices ahead of market realities that we 

see coming,” Lubart said.
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…and in some places
I asked Tamblyn why Lubart’s data shows traditionally published ebook prices coming down while Kobo’s data shows them 

rising. Tamblyn stressed that just looking at a retailer’s bestseller list can produce a “wildly distorted” picture, in part because 

midlist and backlist ebooks are a much larger part of the market than they were two years ago. He also reminded me that Kobo 

is looking at global data, not just data from the U.S.

So how do average ebook prices compare globally? “The U.S. is neither the most nor the least price-competitive market in 

which we operate,” Tamblyn said. “There are very different prices that customers are used to paying and willing to pay on a 

market by market basis.” The average selling price of a Kobo ebook in the U.S. is about $7.20; in Canada, it’s $8.12. In the U.

K. — “for our money, the most ferociously competitive price market in the English language” — the average selling price of a 

Kobo ebook is $5.76. Consumers in the E.U., meanwhile, appear willing to pay more for ebooks whether their country has price 

protection laws (Germany: average price $9.90; France: $10.40) or not (the average selling price in the Netherlands, where 

ebook prices are not fixed, is $11.29).

Free sometimes drives sales, but it’s not worth it for 
everyone
Both traditional publishers and self-published authors are increasingly experimenting with offering temporary price slashes on 

their titles. Josh Schanker is the founder of BookBub, a site that sends its members daily email newsletters alerting them to 

ebook sales, and he presented some of his company’s findings in the IDPF panel alongside Tamblyn. “The greater percentage 

discount the publisher offers, the greater the response rate,” Schanker said. BookBub has found that ebooks discounted by 90 

to 99 percent saw 300 percent more click-throughs and purchases than ebooks discounted by 60 percent.

BookBub has found that ebooks that are discounted more steeply sell more copies once they are returned to full price. “The 

more that people take advantage of an author,” Schanker said, “the more they will buy books by the same author.” And 

http://home.bookbub.com/home/
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BookBub finds “publishers, on average, will ultimately sell a lot more books when they do a free giveaway.”

The power of free depends a lot on the author whose book is being discounted, though, Tamblyn said. “Giving away books for 

free if you are a bestselling author with a really well-established brand…doesn’t have nearly the effect that it does when you 

are a self-published author trying to get books into the hands of people who have never heard of you before.”

Readers probably won’t chase retailers for ebook 
sales
In July 2012, Sony began running a promotion in its U.K. store where it sold ebooks for just 20 pence (USD $0.30). (The 

promotion ended in March.) Many other retailers, including Kindle U.K., matched those prices; Kobo didn’t. “We actually saw 

no change in our market share as those promotions were running,” Tamblyn said. “Mostly, retailers sold 20-pence books to 

their own customers and didn’t generally take anyone else’s customers. They essentially did a massive margin write-down to 

themselves…it was an interesting lesson in the relative stability of customer bases, and customers’ loyalty to a particular 

platform once they’ve joined it.”

By Laura Hazard Owen 

May. 30, 2013 - 2:49 PM EST 
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“They essentially 

did a massive margin 

write-down to themselves.”

Hilarious. Nice piece, guys.
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Agree. 

Marvelous summary 

reporting, with the most 

telling coda: for all the 

squawk about price 

being the key to 

mitigate the risk of 

purchasing an e-book, 

there is an indication 
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that it may all simply be 

consumer habit and 

effort. This suggests 

there is a minimum 

price threshold where 

the consumer is 

indifferent and the only 

positive influence is 

relative to demand — 

the name brand, the pr, 

or the serial narrative. 

The next step to gain 

market share will be the 

intermediaries to 

differentiate with 

exclusive content.
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Hey Laura–

Great post. 

I’d just like to point out one 

key thing about our 

combined list (data from 

Kindle, B&N, Kobo, 

Google and Sony): Our 

average price is for the 

top-25 best-selling 

ebooks. So, we’re just 

looking at the books most 

people are buying and the 

books most people are 

Jeremy Greenfield

chocolate — essentially 

the same stuff, but 

you’ll pay fifty cents 

more for the name of 

the first.
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seeing advertised when 

they look at best-seller 

lists. We know that it’s a 

flawed measure in a way. 

I’m not sure what Kobo’s 

methodology is, but if it’s 

pricing across the entire 

list, it’s not that useful in 

my opinion. Now, if it’s 

total revenue divided by 

total units sold (which 

Kobo could do), that would 

be very accurate and very 

useful and it would 

suggest to me that while 

best-seller prices are 

going down in aggregate, 

back- and mid-list prices 

are holding steady or even 

rising in some cases. 

Thanks for this post!

best, 
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for a great article and 

thanks Jeremy for the 

question. All of the 

numbers I discussed 

were the weighted 

average selling price 

based on all unit sales 

and actual selling 

prices of those sales. 

You’re right that the 

average in the catalog 

wouldn’t tell us much. 

No criticism intended to 

Dan Lubart’s good work 

on bestseller pricing, 

but unlike a few years 

Michael Tamblyn
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Thursday, May 30 2013 It’s 

ago the mid and back 

list has become a much 

more substantial part of 

the business as heavy 

readers expand their 

collections and we all 

get better at discovery 

and recommendation. 

It’s a good thing for the 

business and it does 

mean there is a lot of 

action happening in 

pricing down below the 

top 500. 

Michael Tamblyn 

Chief Content Officer 

Kobo
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not just the author’s name 

that matters. Giving away 

a book for free is a great 

strategy if it’s the first book 

in a series. If you only 

have one book on the 

market, the only real 

benefit to giving the book 

away is that it can get you 

reviews and it can get 

your book into people’s 

“buying” histories, feeding 

the “People who bought 

this book also bought….” 

algoriothm. 

But so many people are 

giving away books now 

that it’s hard to get really 

good numbers. 

Promotions like the ones 

Bookbub offers can get 

excellent returns (I gave 

away more than 15,000 



Free is not the magic number: New trends in ebook pricing — paidContent

http://paidcontent.org/2013/05/30/free-is-not-the-magic-number-new-trends-in-ebook-pricing/ (12 of 22)2014-03-01 3:22:07 PM

4.  

Friday, May 31 
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copies this month, thanks 

to Bookbub!), but you 

need to be sure you can 

benefit from giving a book 

away before you pay 

money to tell people it’s 

free. Marking a book down 

to 99 cents might be a 

better strategy if it’s your 

only title.
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I 

write 

both non-fiction and fiction 

and when I came to 

ebooks in 2011, had a 

backlist of 12 titles so the 

idea to give away my two 

biggest sellers was solely 

to act as loss leaders. In 

that sense they have 

Dougie Brimson
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worked brilliantly.

However, as someone 

who focusses more on 

screenwriting these days, 

one benefit I hadn’t 

considered was that free 

books also act as amazing 

calling cards. For me, this 

has resulted in three 

movie deals in the last six 

months including an 

adaptation of one of my 

own novels which will 

enter pre-production next 

month.

The point I’m making is 

that authors give away 

books for all kinds of 

reasons and if I’ve learnt 

one thing over the last 18 

months, it’s that when it 

comes to publishing, these 

days there is no ‘way’, 
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Dominic Tor
The 

coming of ebooks has 

massively inflated self-

publishing. Most fiction 

readers want to read best 

sellers or near. But there 

are a large number of 

readers who want to find 

the really good fiction (of 

all categories) that have 

been overlooked in the 

mass of indifferent or 

frankly bad books now 

swamping the ebook 

market often at $0 or 

$0.99.

Sometimes excellent or 

very good fictional works 
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suffer from being needles 

in the haystack: these can 

still be found with magnet 

(i.e. by discerning 

professional readers of the 

genre of fiction), 

sometimes the problem is 

the pervasive self-

censorship of the media, 

publishers included, who 

just don’t want to touch 

some politically or socially 

“delicate” subject. 

If we are not going to lose 

some books of real merit 

then we need to arrange 

some way o finding them 

– and perhaps making it 

worth while to find them. 

Which means teams of 

readers for each category 

of fiction. Starting with 

publications in English, 
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there could be teams for 

UK and for US for 

example. And press 

reviewers could take part, 

as well as publishers 

readers. Those who found 

a book in the haystack 

each month and sparked it 

into life could then be 

rewarded by he author or 

resultant commercial 

publisher. There would be 

kudos too, for the reader 

who had the perception to 

recognise a worthwhile 

book .dominictorr1@gmail.

com
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arbiters charged with 

finding the needles –> 

that is already in place 

(Pulitzer, NBA, Booker, 

book reviewers etc.) 

and it is sometimes 

controversial depending 

on the make up of the 

judges. Who chooses 

to whom to be the 

arbiters of the teams? 

Second, the reward 

system: if anyone could 

devise such a system 

that would resist 

corruption and not 

subvert the intention of 

finding the true gold, 

they would win a Nobel 

prize. 

Discovery can be 

improved, but only as 

an approach to 

efficiency. A book is a 
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I find that books priced at 

$5 to $7 sell best if 

published in several 

volumes especially if you 

just give away the first 

volume because if readers 

enjoy the first freebie they 

will pay for volume 2.

complex media form 

unlike a song or visual 

narrative — even 

sampling requires more 

effort. Satisfaction 

guaranteed for every 

purchase is really a 

tough thing to 

accomplish with books.
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It is 

so 

much fun to watch the 

book business learn the 

lessons that we who grew 

up in the magazine world 

learned decades ago. The 

principles of direct 

marketing don’t change 

much, regardless of 

medium.
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Agency, Pricing and the Seven Things 
Publishers Need to Remember
Posted by Kobo Help - February 01, 2010

Publishing is usually an industry of steady, small-scale drama — the poaching of authors, the 

movement of editors from house to house, a libel suit or injunction, the occasional merger or 

bankruptcy. But every once in a while, the ground shakes and the industry starts to remake 

itself. In five days, we saw a great new device unveiled (the iPad), a major publisher propose a 

new business model for its retailers (Macmillan), and a big retailer retaliate by pulling all of 

Macmillan’s books (Amazon). Now that’s entertainment!

If you’re an industry insider, you’ve been following this closely for the last few days. If you’re 

just catching up, you can get the background here and the color commentary here. Short 

version: Publishers are contemplating moving to an agency model* for ebook sales. Macmillan’s 

suggestion of agency to Amazon was what led to this weekend’s de-listing and subsequent 

twitterfrenzy.
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It it a great idea? A bad idea? We’ll see. And more importantly, the consumer gets to decide.

While publishers sort through their options, we wanted to set out a few, simple ideas that are 

important to us and to our customers. A publisher working on new business models could do 

worse than to keep them in mind.

1. eBooks are the future. In the battle for ever-scarcer leisure time, they represent the best 

offense for the written word. They mean more people reading more often throughout the day, 

in more countries, all over the world. They mean carrying the world’s largest bookstore around 

in your pocket wherever you go. They mean buying instantly and carrying your whole library 

around with you always. They aren’t going away. (We know you know that, but it’s worth 

saying.)

2. eBooks should be priced less than their physical counterparts. Not free. But much 

cheaper. For all kinds of reasons, consumers expect that an ebook should be substantially less 

expensive than the print edition, and then get even cheaper over time. The agency model 

shows that publishers are starting to figure this out on new releases. The same will hopefully be 

true later in the ebook’s lifespan.

3. eBooks should be released simultaneously with print. Many ebook buyers have made a 

format choice — this is how they want to read. eBook consumers aren’t going to buy the 

hardcover because they’re prevented from buying the ebook. They’re going to buy something 

else (and maybe not a book at all!) And by the time that delayed ebook comes along 60 or 90 

days later, the buzz may be gone, the author isn’t doing media, and there is something else 

that is top-of-mind. The result: lost sales for everyone. Which makes us sad, because we love 

selling books. Truly.

4. eBook list prices should be set by the publisher or author. Each publisher has to make the 

economics of each title work for them. If they can’t, it means fewer books published, fewer 

voices heard and fewer stories told. Not good.

5. Retailers should, as they always have, be able to drive sales and reward customers. 

Retailers have spent decades figuring out how to turn browsers into customers, how to surprise 
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and delight them, reward and motivate them. That’s what we do. We should be able to 

continue to use all of the tactics that we’ve developed to grow the business — discounts, 

promotions, bundling, loyalty programs, and more. It would be a mistake to think that 

customers show up just because the books are on the shelves, virtual or otherwise.

6. $9.99 is not the only price. If publishers start having more say in the sale price of books, 

there is always one thing they can’t control: what the customer is willing to pay. Right now, we 

sell a lot of books at $9.99, even more below $9.99, and a fair number above $9.99 as well. 

That’s unlikely to change. The right price is one that allows a retailer to eke out a living, the 

publisher to cover costs and pay the author, and the reader to feel that they have enough 

change left over to buy another book soon. We’ll get there.

7. A locked-in book is a less valuable book. Want to preserve the value of ebooks? Avoid 

proprietary formats. Readers should be able to buy their books from any retailer and read them 

on any device. Does anyone really believe they’ll be reading on hardware from the same 

manufacturer thirty years from now? That’s like saying “I will only store my books on these IKEA 

Billy shelves I bought as a college student. If I ever choose to buy non-IKEA shelves, I will throw 

out all of my books and start over.” A reader should never have to worry about “leaving books 

behind” or “losing their library”. If you can’t download it and move it somewhere else, it’s 

worth less. Seriously. They’re books, not Atari 2600 video game cartridges.

If we can keep these seven basic ideas in mind, I have no doubt we can find a model that 

works. Over the next few months, we’ll be working with publishers to strike agreements that 

are both sustainable for the industry and affordable for the reader. We won’t be pulling 

anyone’s books from Kobo. We’re all grownups here. In the meantime, we’ll keep doing what 

we’ve been doing — providing two million ebooks in more than 200 countries with a solution 

that lets customers read on the devices they choose. We’ll make reading better on 

smartphones, tablets, eInk devices, netbooks, and desktops. Along the way, you’ll tell us 

whether its working through your decision to keep buying ebooks from Kobo. And that’s all we 

ask.

——footnotes——
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* In the agency model, the publisher sets the price (probably USD $12.99 for bestsellers, 12.99 

to 14.99 for other new releases). Retailers get a fixed cut of sales (about 30%). Every retailer 

sells for the same price. We all compete on everything else: our ability to merchandise well, 

develop cool apps, support great devices, have excellent titles available. The publisher may 

end up making less money**, but at least the perceived value of a book is several dollars higher 

and they don’t have to worry about retailers coming back at them to support a money-losing 

pricing model.

Why “Agency”? It’s about who has the power to set the price. In the traditional wholesale/

retail model, the publisher sets a list price, sells books to the retailer at a given margin, and 

then the retailer can price it however they want as long as the publisher gets their percentage 

of the original list price. In the agency model, the retailer is acting as an “agent” of the 

publisher, passing the book along to the consumer at a pre-agreed price. It’s like a real estate 

agent selling your house. You set the price, they sell it for you. You give them a commission. 

The agent never owns your house. They just helped out.

** Side note on the agency model. It isn’t really a revenue grab for publishers. In most cases, 

the publisher makes less. That $35.00 Under the Dome that the publisher made $17.00 on? With 

agency, they might make $10.50. But they won’t run the risk of some retailer forcing them to 

price it at $15 and making $7.50.
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Recent Surprises in the eBook World
Posted by Kobo - February 12, 2010

The Plastic Logic Que debuted at CES, along with 100 other eReaders, at astronomic prices. 

How much do you think $799 eInk readers will be selling for on eBay next year?

Kindle Apps! Developers drop Android and start coding hot new Sudoku apps with the Kindle 

Development Kit. Really? That seemed like a good idea? Clearly more to the story.

Random Nook Sightings have moved from blog lore to reality. There are a few of them out there 

now, making it a neck and neck race with the Daily Edition from Sony.

[Shameless Plug] Kobo announces tablet apps coming in February, and an iPad app in March/

April.

And then there was the introduction of The JesusTablet. With tremendous fanfare, we all 

watched Steve Jobs surf the web on it for 20 minutes. We can’t wait to get one! Our app is well 

into development.
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And with it comes the iBookstore – There’s an app for that! (But only on Apple devices, and 

maybe only the iPad.)

Ali vs. Frasier. Tyson vs. Holyfield. Amazon vs. MacMillian! Agency vs. eCommerce. Amazon 

pulled the buy buttons for MacMillan books in a shot across the Agency model bow. (MacMillian 

landed the knock out punch, at least according to the media)

Harper, Hachette and others announced that they would move towards agency, making eBooks 

more expensive for consumers.

At least one publisher had the guts to proclaim that they would make $29.99 eBooks available – 

significantly raising prices. The SuperExtendaMixEbook, loaded with extra videos of the author 

describing how exciting it was to write their latest book. Yawn.

So, what’s next? Change. In a couple days, I’ll post my predictions for what we’ll see in the 

next five weeks, which will make today feel like a distant memory.

Kobo continues to grow at a rapid pace – check out our new Jobs page at: www.kobobooks.com/

jobs
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Countdown to Agency (and Party Like 
it’s $9.99!)
Posted by Kobo Reads - March 29, 2010

From next week onward, April Fool’s Day will also be known as Agency Day or “The Day We 

Turned the eBook Market Upside Down and Shook It Until It Rattled”. Not that this will 

necessarily be a bad thing, but there will definitely be some changes. We’ve been blasting 

through new contract paper for agency publishers at a fairly frantic pace*. When the dust 

settles, it’s going to be a different world, whether you’re an ebook reader, industry watcher, 

publisher, or retailer. So to get you ready, here are some of the things you’ll notice starting 

April 1.

We’re Going to Party Like it’s $9.99 

Or less! It’s the Last Days of Discount. We’ll have some great last minute promotions before 

they go away. How’s this: $2 off every ebook you buy between now and midnight on March 

31st! Use this code: 2party and share it around!
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Some Prices Will Go Up 

No two ways about it. Bestseller prices are going to rise from many major publishers and we 

can expect more to follow. In the US, a lot of $9.99’s are going to become $12.99’s and some 

will be more. Not much we can do about it — we aren’t allowed to discount them. It’s pretty 

much a case of take the publisher’s price or lose the books.

Some Prices Will Stay the Same or Go Down 

Not all publishers are doing agency (for now). So you’ll still see some books that are discounted 

(including from some major publishers). And we’ll be doing our best to be competitive 

everywhere we can.

Comparison Shopping Goes Away (Sort of) 

Hunting for the best price is going to be a thing of the past, at least for titles from “The Agency 

5″. The price will be the same everywhere that those books are sold. The new fight will be on 

shopping experience, reading experience, device coverage, and how much freedom the user 

has with the books they’ve been given. (That’s something we’re feeling pretty good about.)

Promotions, Discounts and Most Loyalty Programs Go Away 

With agency, the price is the price. We lose most of our ability to issue coupons, promotions, 

special discounts, kickbacks, buy-X-get-one-free. We could still do it for non-agency titles, but 

then we end up in a weird situation of “Get $1 off, but only on these books, and definitely not 

on these other ones.” That’s not fun. And worse, it’s confusing to consumers. We’re sad about 

that, obviously. Not just because they’re a great way for us to drive sales, but because they 

help us focus attention on specific great books, reward our loyal customers, and celebrate the 

launch of new features, apps or services.

Marketing Wars 

With price competition going away, expect to see a lot of focus in the ebook space on brand 

building. When prices are the same, the fight becomes on attracting customers on each 

service’s merits. Expect to see TV ads with people reading on devices under trees, on beaches, 

while bouncing joyously on trampolines, on bearskin rugs.

Random Acts 
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There is definitely going to be some weirdness in the coming weeks and months. Retailers are 

going to be trying to figure out what they can and can’t do, and occasionally making some 

missteps along the way. Publishers are going to be holding the pricing levers for the first time, 

so we can expect a bit of lurching there.

Some Delistings 

As we’ve already seen, some retailers and wholesalers may not make the transition to agency in 

time. Publishers may not be able to close all deals by the beginning of April. Retailers may find 

themselves presented with terms they can’t agree to. There are a lot of system changes that 

have to be made on just a few days/weeks notice. We may see some books disappearing 

(temporarily, we hope) from some ebook retailers come April 1st.

One thing is for certain — this is the first time a media industry has raised the price on an 

existing format across all retail channels simultaneously. One way or another, business students 

and marketing junkies will be studying this for years to come. We’re going to be watching 

closely, working with publishers, sharing data, and generally trying to make this transition as 

smooth as possible.

* To give some sense of pacing, the first time we negotiated with some of these publishers it 

took us 4-6 months to close agreements. We will have renegotiated every agency publisher 

we’re working with in 20 business days. Extreme!
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 @Kobo on Twitter 

Feb 27 - Our Books on Film Trivia Contest closes Feb. 28! 

Don’t miss your chance to get up to 75% off select titles! 

http://t.co/GSj6KaGx8z

 @KoboHelp on Twitter 

Feb 27 - @FrancoVanBaste1 It's able to work fine on your 

phone's hotspot? Okay, when you have chance, confirm it 

working on other wifi. Let us know.

Check us out:
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Party Like It’s $9.99 Pre-Agency Update!
Posted by Kobo Reads - March 31, 2010

The response to our Last Days of Discount has been fantastic. Yesterday was our best sales day 

ever as Kobo customers made the most of these final pre-agency days. It’s looking like today is 

going to be even better! And we saw a surge of new users trying out Kobo for the first time*. 

Welcome! To customers new and old, you still have until midnight ET tonight to make use of 

the $2-off-as-many-books-as-you-like discount code: 2party

A quick update on the agency roll-out. We’ll see three of the Agency 5 go live tonight at 

midnight with their new pricepoints. One of those will include a rollout in Canada. The other 

two publishers will go on live in the US on April 3rd. (Apparently there’s some kind of hardware 

launch that day. Who knows what that’s all about. Oh wait, we do!)

(As a side note, we’re also seeing some terrific pre-order traffic for the new Kobo eReader. If 

you want something on which to read all those great books you just bought, take a look at this.)
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* And considering the spike in “How do I put an epub on my _____ device?” customer care calls, 

a lot of those people are switching to Kobo on eInk readers they already own. I guess this read-

on-any-device thing has some legs!
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Kobo goes 5 for 5! All Agency Publishers 
Signed
Posted by Kobo Reads - April 02, 2010

It’s been a busy month at Kobo HQ. In addition to readying our iPad application and announcing 

a new device, we have had to renegotiate contracts with five of our biggest publishers to 

adhere to the new agency model. I’m very happy to say that we have the “Agency 5” deals 

done with Hachette, HarperCollins, Macmillan, Penguin and Simon & Schuster. It means that 

you should see all the great books you’re used to finding at Kobo. Some of our competition, on 

the other hand, could look a little bare*.

This new model is going to take some time to settle in. Prices will change, systems will get 

upgraded, and we will continue to make sure that every book you want is available on Kobo. 

There will certainly be a few bumps as we get all of this new data processed for the first time.

I’d write more, but I have feed Red Bull to our content processing team to get everything up in 

Kobo Cafe

Kobo goes 5 for 5! All Agency Publishers Signed | Kobo Cafe

http://cafe.kobo.com/blog/kobo-goes-5-for-5-all-agency-publishers-signed-1686065 (1 of 6)2014-03-01 3:07:38 PM

http://www.kobobooks.com/help
https://secure.kobobooks.com/auth/Kobo/register?redirectUrl=http%3A%2F%2Fwww.kobobooks.com%2F
https://secure.kobobooks.com/auth/Kobo/login?redirectUrl=http%3A%2F%2Fwww.kobobooks.com%2F
http://cafe.kobo.com/
http://cafe.kobo.com/
http://cafe.kobo.com/teams
http://cafe.kobo.com/press
http://cafe.kobo.com/bios
http://cafe.kobo.com/contact
http://blog.kobobooks.com/2010/03/29/countdown-to-agency-and-party-like-its-9-99/


Kobo goes 5 for 5! All Agency Publishers Signed | Kobo Cafe

time for tomorrow. In the meantime, if you find yourselves in line for an iPad tomorrow in San 

Francisco (flagship store) or Buffalo (closest store to us in Toronto), keep an eye out for Kobo 

staff who may just have a treat for you (assuming Apple does the right thing and lets the Kobo 

iPad awesomeness be revealed.)

* Not necessarily because of any fault or nefariousness — these deals have been incredibly 

difficult to assemble in time. And the systems side has been a killer. Yesterday the Wall Street 

Journal reported that a certain Seattle-based retailer had just two deals done. And you can 

only imagine how many lawyers they have to put on this ;-)  
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Canadian dollar at par = $9.99 CAD 
bestsellers!!!
Posted by Kobo Reads - April 07, 2010

Our exchange rate ticker reads 1 CAD = 0.9993 USD this morning. With a little rounding, that 

looks like the Canadian and US dollars are at par to me; and we are celebrating with eBook 

deals for Canadians!

Through economic meltdown, bank bailouts, and rising and falling oil prices, the Loonie has 

been chasing greenback, clawing its way from the $0.76 doldrums of early ‘09, nipping at its 

$0.95 heels through the Fall and Winter, and now within mere hundredths of a cent of the 

magic $1CAD=$1USD. Americans may not make much of this — such is life for the world’s 

preferred currency. But for Canadians, there is a lot of psychology tied up in dollar parity. A 

victory of sorts. A vindication. And lots of cross-border deal-hunting!

But why leave home? To celebrate our powerful, colourful currency, we are offering $9.99 
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Globe and Mail bestsellers*. This may not last long — the tides of foreign exchange are sudden 

and mysterious, we may see more publishers take up agency price-setting, so get in while the 

getting’s good.

* Where publishers allow. Publishers working with us through agency agreements set their own 

prices directly.
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Aboard the Kobo Rocketship!
Posted by Michael Serbinis - August 18, 2010

I was recently sharing some of our growth stats with a key partner while he was driving to a 

meeting. He nearly drove off the road. It’s only been 8 months and 3 days since we launched 

Kobo last December, and we have experienced tremendous changes in the market and 

unbelievable growth for any startup. Here are some highlights:

#1 WORLD DOMINATION, THE BEGINNING…

We have now launched 4 of the largest bookseller chains worldwide – Borders (US), Indigo (CA), 

Borders (AU), Angus & Robertsons (AU) and Whitcoull’s (NZ). They each have an integrated web 

experience, mobile applications for iPad, iPhone, Blackberry, Android and Desktop. They also 

sell our Kobo eReader in stores and online.

Meanwhile, our direct business at Kobobooks.com is rocking and we’ve delivered ebooks into 

200 countries from Azerbaijan to Vanuatu – we’re making books available in more places to 
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more people than ever before.

#2 CONTENT IS KING

We now have 2.2 million eBooks, and local content in Canada, UK, Australia, New Zealand in 

addition to the US. We have 95% of New York Times bestselling titles available in digital format 

(even kids books!) and 90% of Globe & Mail bestsellers, with more arriving every day. We are 

actively acquiring content around the world, and this goes beyond black & white text, beyond 

plain ole’ ebooks. As we announce new distribution channels, we will give a deeper update 

here.

#3 KOBO EREADER STARTED A TREND

We’re amazed at how many customers we’ve turned on to our Kobo eReader in the last 100 

days. It’s affordable, stylish, easy to use positioning definitely struck a chord with customers 

and started a trend for lower priced eReaders (you’re welcome!). For competitive reasons, we 

can’t tell you just how many are out there, but it is fact that many of our global retail 

distributors have been out of stock too often. We thought they would be popular – but we 

didn’t think they’d be that popular. It’s the best bad problem a device-maker can have. We 

like to think that we convinced the world that yes, in fact ereaders are for everyone. Not just 

tech people. Not just people with lots of money to spend.

Just last week we announced that Fairmont Hotels will start providing Kobo eReaders to guests 

in select hotels. We knew we were stylish, but we didn’t know we’d be in The Plaza… nice!

#4 THE FIRST ON ANDROID

We launched a new Android app last month that we are hugely excited about – we think Android 

has a big future. We started the “any device” mantra, and guess what? The industry has caught 

on. We have recently launched updates our popular apps for iPhone, iPad and Blackberry. Our 

desktop app for Mac/Windows ships with our eReader but we will make that available to 

everyone shortly.

#5 OVER 1 MILLION SERVED (LAST MONTH)

Across web, mobile, devices, direct, channel…we served 1 million people last month.
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There are more of you, buying at a higher frequency, staying longer, and building their 

libraries. We now have customers with ~400 books in their libraries! Prices have continued to 

come down, despite concerns many had with agency pricing. Our average price is now $8USD. 

Even those who buy eBooks download a lot of free eBooks, loving our 1.8MM++ FREE titles!

#6 OUR GROWTH BEATS THE MARKET

You can check the IDPF growth numbers here. We’re beating them, probably more than anyone, 

on a % growth basis. Now for our version of directional, relative, growth stats: In Q1, we sold 

over 10X the ebooks as we did in Q4 (when we were still in pilot-mode). In Q2, we nearly 

tripled Q1. Comparing that to the first half of 2009, when we launched in pilot-mode, that’s 

more than 130X growth. In mid Q2, we started selling Kobo eReaders too and that drove total 

sales more than 10 times in Q2.

#7 THE KOBO COMMUNITY IS AWESOME

I love our Kobo customers and can only stand back and marvel at all the passion pouring from 

our community. Our “Where are You Reading Campaign” drove some awesome photos of people 

reading eBooks….and recently I saw a picture of two Kobo customers’ wedding and the groom is 

reading the wedding wows on his Kobo eReader!

We are rocking. We’re a David among many Goliaths, building a global business, developing the 

market for eReading. We’re not a billion-dollar company (yet), but this is all we do and we are 

scrappy. We have no other business to lose any sleep over or steal our focus. We are in this 

both because we want to win and because we think reading can be better. This is the first time 

in 500 years that the book has had a major change. This is bigger than all of us and we have 

immense respect for the impact that these changes will have on our traditions, our culture, and 

the way we think about the written word.

Thank you for your continued support, enthusiasm and patience in our quest to build a global 

eReading juggernaut. As we approach fall, and growing competition, Annabel Lyon’s “Golden 

Mean” (which I loved) reminds me of my roots, and Alexander’s wars.

Watch out Darius, here we come.
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