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File No: CT-2015-010
COMPETITION TRIBUNAL '

INTHE MATTER OF ‘the’ Competition Act, RS.C: 1985, ¢. C-34, a5
-amended; '

AND IN THE MATTER OF an Application by Autatex Canada, ULC for an
" Order pursuant to section 103.1 granting leaveto make application
‘under-section 75 of the Competition Act.

BETWEEN::

COMPETITION-TRIBUNAL

TRIBUNAL DE LA CONCURRENCE AUDATEX CANADA, ULC

FILED / PRODUIT Applicant:

December 22, 2015

CT-2015-010 +and —

Jos LaRose for / pour

REGISTRAR / REGISTRAIRE |CARPROOF CORPORATION, TRADER CORPORATION,

OTTAWA, ONT

# e and eBAY CANADA LIMITED,

AFFIDAVIT OF SCOTT NEIL

I, SCOTT NEIL, of the City of Berlin, in'the country of Germany; MAKE OATH AND SAY:

1. ‘Fam the Director, Commercial Business with ¢Bay gmBH. Betwéen October2013
and August 2015, | was employed by eBay Canada Limited (“eBay Canada”) as the Managing

Director; Verticals for Kijiji.ca. From Maréh-v'ZO_ii-tp:SeptembﬁrFZOB,fl;was*emplgyed, by eBay

Canada as the Head of Verticals for Kijijica.. In those roles, I provided marketing-and support

seryices to Marktplaats B.V. (“Marktplaats”) in respect of the Kijiji.ca website: -As such; | have

personal knowledge of the facts-and matters referred to in this Affidavit, except where stated
1o be'bninformation ahd belief in which cases 1 verily believe such information to be true.
Marktplaats and Kijiji.ca

2 Marktplasts is-a DUtH compahy ‘with its ‘headquarters in Amsterdam, The

..........

Confidential arid Proprietary Listing Data {as defined and discussed below).
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3. Kijijits a Iacal classified ads website that enables Canadians to buy, sell and trade
goods and services in a varlety of categorles, including used cars and trucks: First launched in
Montreal and Quebec City in February 2005; Kijiji-is now available in over 100 cities across

Canada, -
Cars & Vehicles Ads on Kijiji

4. Localads for used c¢ars and tricks have been ‘available oh Kijiji under the'product
category “cars & vehicles” since July 2005, ‘As'a resuit of enormious effort and expense over
- more than a decade, Kijiji has becorne one of Canada’s largest databases of used car and truck
ads. Currently, during any given manth, there are appmmmately- tlassified ads for used
cars'and trucks (together, “Vehicles”) on Kijiji.

5. Vehicle owners and dealers (co|lect;ve!y, "Kijiji Sellers ¢ wish’ing,to sell Vehicles

.....

Greater"{'cfonto A,res), address and email, Optnonal information that may be submitted by Kijiji
sellers includes the vehicle identification nimber {(“VIN"), trim, transmission, drivetrain, colout

and fuel type,

1

7 \Iehicle ads (and the data they contam) are live on Kijiji and pubhcly-available for
only a limited time. Ads posted by Veh;cle ownefs stay on Kijiji for 60 days, while dealer ads
Jast 31 days {unless, in either case, they are reposted), Further, while they are five, Vehicle ads
are available only on the appropriate local Kijiji webpage (e.g., Belleville, Ontarlo; Gander,
Newfoundland; Nipawin, Saskatchéwan). Further, consistent with Kimx s raison d'etre as a site

where peaple can.connect with others in their own community, users can only search Vehicle
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ads by city orarea. 1tis therefore not p‘assible’fo search or view the Vehiclé ads on a national

basis, across the entire 'site, except by separately accessing each: of the more than 100

dedjcated, local Kijiji webpages. Asa result, the vast majority of the Vehicle ads on Kijiji are nét
_readily or practically-accessibie or avéilable to t‘helpuiﬂic at large Without substantial effort.

8. Further, absent unauthorized scraping or cither unauthorized harvesting of data

from the- Kijiji site with the aid of a computer script (which, as discussed Below, is expressly

forbidden by the Kijiji Terms of Use), it is practically impossible and"ccmmercially- infeasible for

a third party to (manually) amass in usable fdr_m the data displayed in the Vehicle ads across the

entire site:

The Confidential and Proprietary Listing Data

10, - The Confidential and Proprietary Listing Data is the result of enormous expense,

effort, skill and judgment. This callection of information does not exist elsewhere. It has been

extracted and wined over a long period of time and from a range of potentially available '

information to serve specific commercial purposes.

11, As a confidentisl compilation of information that does not exist elsewhere; the

Confidential and Proprietary Listing Data is unique, and a valuable asset of Marktplaats's
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‘business that provides an opportunity to obtain advantage over those who do not have access
tolt. -

12, Marktplaats takes measures to ensure that the secrecy of the: Confidential and
Proprietary- Listing Data remalns intact.

13, ‘ On’ly a small number of authorized persons have access to the Confidential and

Proprie‘t'ary Listing Data. ' These individuals are obligated to keep the Confidéntial and
Proprietary Listing Data (and all other confidential and proprietary data and information of -
Marktplaats), inthe strictest confidence, ‘

14, Further, the Kijiii Terms of Use expressly prohibit the scraping of any data
displayed on the it [

express wriften authorization. - In particular, Users and/or those who access the site agree “not

¢ copy, modify, or distribute any other person’s content;:

e use any robot, spider, scraper or other automated means 10
gceass' Kijifi and collect content. for any. purpose ‘without
. [Marktplaats's] express written permission;

e harvest or otherwise collect information about others,
including email addresses, without their consent; [and]

® 'bypass mieasuras used to preventor restrict access to Kijijl,

Attached to my Affidavit and marked as Exhibit “A™ 15 a copy of the Kijiji Terms of Use,
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i5. Marktplaats defends its Confidential and Proprietary Listing Data from

unauthorized use or disclosure, including scraping.
Data Licensing Agreement with CarProof’

16.. In-or about September 2012, CarProof raised the possibility of entering into a

data Ziicensinga‘gfeemeht in respect of Marktpiaats's Confidential and Proprietary Listing Data.
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Audatex Has Not Previously Been a “Customer” of Marktplaats

first proposed a licensing agreement), ‘Audatex raised the possibility of entefing into & licensing

agreement in respect of Marktplaats’s Confidential and Proprietary Listing Data. In response, |

advised thot, I 1 rleats was unable to

license: the ‘Confidential and Proprietary Listing Data.to Audatex for total loss calculations or

vehicle valuations: for insurance purposes. This was reiterated by me to ‘Audatex in a
subsequent conversation in the late November timeframe, During. that conversation, | alsg

* copifirmed

25, There was no further communication regarding the license sought by Audatex

until July 2015; In the interim, however, Audatex began using, _
I < <:roc
B (o the Kijiji website. As noted above, such scraping is directly contrary to the

EXpress terms of the Kijiji Terms of Use which state, in relevant part, that those who access

afid/or - use the site shall not “use any robot, spider, scraper or other automated means to

access Kijiji and collect content for any purpose without [Marktplaats’s] express written

perinission”,




Public

26. On or about July 1, 2015, it was determined that Audatex was scraping the Kijiji

site and reproducing Kijijl ads within its Autosource ‘ré,ports. ‘

27. By emall dated July 6, 2015, | requested that Audatex immediately cease and

desist. In relevant part, my email stated as follows:
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28 Audatex ceased scraping the Kijiji site and, by email dated July 15, 2015, advised

that it “remain{ed] very interested In pursuing a farmal data license agreement with Kifiji”. '

[emphasis added)

29.. In res’pon’s,é; by ernail dated August 12, 2015, 1 again advised that Marktplaats
was"unable to consider that possibifity at. this time”, Quite apart from Marktplaats’s ongoing
obligations under the Data Provision Agreement, Audatex’s disregard for Marktplaats's
intellectual property rights-and its violation of the Kijiji Terms of Use gave rise to significant
concerns —~ which persist today — ‘that Audatex would not comply with the terms of @ data
licensing agreement with Marktplaats, A copy of the corréspondence related to the data
licensing agreement requested by Audatex and: the unautharized §crapiﬁg by Audatex of the
Kijiji site is attached at Exhibits 8 and 9 to the Toth Affidavit.As can be seen ffom the chronology
set out above, paragraph 18 of the Toth Affidavit, which states that “[u]ntil recently, Audatex
_ Canadian automobiie listings, which 1s'no {onger available to/it. In
$hert; CarProof has enteréd intg exclusive contracts with [...] 'eBay and other wrﬁpanie;, which
have, despite Audatex’s efforts; prevented it from negotiating access to such data going

forward”, is inaccurate and misleading Those statements ere Inaccurate and misleading insofar

as they purport to suggest that Marktplaats {or another eBay entity) had previously licensed the

-Confidential -and Proprietary Listing Data to Audatex but {recently) ceased doing 5o 'dué-to;an

exclusive data: licensing agreement with CarProof, when in fact Audatex has never had

authorized ‘accessito Marktplasts's Confidential and Propristary Listing Data and has never

‘been a “customer” of Marktplaats.

32. Further, it was Audatex’s failure fo appwaéh Marktplaats on a timely basis about
the possibility of negotiating a formal data licensing agreement, not the Data Provision
Agreement with .CarProof, that prevented it from negotiating access to the Confidential and

Proprietary Listing Data.

10
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33, There was no respanse by Audatex to my email of August 12, 2015, and there

was no further communication from Audatex in respect of the licensing of Marktplaats’s

Confidential and Proprietary Listing Data (or otherwise) until October 6, 2015, when eBay’

Canada was served ‘with-Audatex’s fedacted application for leave to apply ‘for'ah order under

section 75 of the Competition Act.
Confidential information

34. . Information regarding Marktplaatss Confidential and Proprietary. Listing Data,
business, contractual relations and terms of trade (collectively, the "Confidential information")
included.in this Affidavit is high!y confidential to Marktplaats.. Such'information-is Kept in strict

donfidence, and is not in the normal course disclosed by Marktplaats to third parties.

35, ‘Disclosure of the Confidential information would resutt in specific;-direct-harm to
Marktplaats because ‘this information Is confidential -and commercially and ‘competitively
sensitive. Access to the Confidential information would allow Marktplaats’s competitors and
«others: to obtain competitive advantages in the marketplace and to harmi Marktplaats’s

competitive position..

SWORN before me

at the City of Berlin

in'the Country of Germany
this 5 day of November; 2015

AN~

. SCOTT NEiL

A.Commissionnar; eté.

11




Roll of Deeds No. T '543/2015
Notary Dr. Thomas Lindemann, Berlin

|, the undersigned notary Dr, ,Thnniasl_jndema‘nn..Bfe,rﬁn, Germany hereby cerlify that

Mr. Scott Neil, born on 13.05.1970,. with business address at Albert-Einstein-Ring 1,
14532 Kleinmachnow/Germany, of Canadian nationality, identified by his valid official
passport, today signed the foregoing documenl in my presence. | hereby: certify- the
identity and the authenticity of the signature of the person mentioned above.

‘The question of a prior involvement of the notary. public within the meaning ‘of Sect. 3 para. 1
no. 7 Notarisation Act was answered in the negative by the person signing the foregoing
document,

Berlin, on this 5" day of November, 2015

Dy, Thcin Lindemann
Notary Public:




This js Exhibit “A” referred to Inthe Affidavit
of Scott Neil sworn before me this 5" day
of November, 2015

A Commissioner, e,
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. Welcoma to-www. kijlj! «ca (http:/lwww. kijiit.ca) ("Kijiji"}. Thanks for stopping by. These Terms of Use,
- which we offer. you access to and use of aur site, services, applications and tools (collectively

© “Services"). You can find an overview of our policies here (/helpdeskipolicies/posting-policies), All
- policies; the Mobile Dsvices Terms, and the Privacy Policy are incorporated into these Terms of

| Amsterdam, The Netherlands, This policy Is effective January 1, 2009,
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Kijiji Terms of Use (Ihelpdesklpolicles]ki]I]E-tenns-ofzuse)

'K!jijl. Privacy Policy (‘helpdesk/policies/kijiji-privacy-policy)

Kijiji Cookie Policy (fhelpdesk/policies/kiji-cookie-policy)

Ad Repl"y Co‘deDfCan'duct '(Ihelpr’jeék]pOIit:ieslad'-rebly;cddé«ofxcondilc'f)

»»»»

Kij!ji Pre-Authnrized Cradit Card Payments (Iheipdesk!pcliciaslkum-pre-aulhorized—credﬁ~card«
payments)

E—?) Km Terms nf Use

F e S
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thie Privacy Policy, the Mobile Devices Terms and all policies posted on our site-set out the termson

Use. You agree to corply with all the above when accessing or using our Services.

By accessing Kijiji you are agreeling to the folowing terms, which are designed to make sure that
Kijiji works for everyone. Kijiji Is provided fo you by Markiplaais B, Wibautstraat 224-2, 1097 DN

Your Account. In order to access and use some or a portion of the Services;you may be required
to register with us and set up an:account with your emall address and a password (your "Account”),
The email address you provide will be your emall address, and you are solely responsible for
maintaining the confidentiality of your password. You are solely responsible for all activities that

acour under your Account, Therefore, your should protect your password and make your password
difficutt for others 1o guess.

You may connect to the Services with a third-parly service (e.g., Facebook) and you give us
permission to-access, store, and use your information from that service as permitted by that service
and as may ba described In our Privacy Policy;

If you believe your Account may have been compromised or misused, contact us immedlately at
Kijiji Customer Supporl.
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Using Kijiji Services. You will post in the-appropriate category orarea and will not do any of the
"} following bad things:

« violate any laws or our Prohibited Content Policy (fheipdesk/policies/prohibited-content);
« be false or misleading;
"+ ‘infringe any third-party right;
» distribute or contain spam, chain letters, or pyramid schemes;
« distribute viruses or any other technolagies that may harm: Kijiji or the interests or-properly of
Kiliji users;.
+ impose an unreasonabla load on ouir infrastrciure o interfere with the proper working of the
KCijh;
« capy; madify, or distribute any other person's conient'
* use-any robot, spider, seraper or other automated means to access Kijjji and co flect content
for any purposs without our express written permission:
» harvest or otherwise collect Information about others; Including emall addresses, without thair
consent;
« bypass measures used to prevent or restrict access to Kijijl

Abusing Kijiji Services. Please use the flagging system to {ell us about any problems or offensive

content so that together we can keep the Services site working properly. We may limit or terminate
~ our Services, remove hosted content and take technical and legal steps to keep users off Kijiji if we
© think that they ara creating problems or acting inconsistently with the letter or spirit of our policies..
However, whether we declde to take any of these steps, remove hosted content or keep a user off

Kijiji or-not, we do not accept any Hability for monitating Kijili or for tinautharized or unlawful contait
on Kijiji or use of Kijiji by users,

T

: globa% eBay commumiy, iike nn eBay or our classlﬁeds sites ln other cauninas By using Kljlji
Services, you agres that your ads can be displayed on these other slies. The terms for.our ather

sites are similar to these terms, but you may be subject to additional faws or other restrictions In the

countries where your ad is posted. When you choose to post your-ad to another site, you may be
- responsible for ensuring that It does not violate our other site pollcles. We may remove your ad If it
is flagged on any-of our sites, or if we believe it causes problems or violates any law or policy.

Fees and Services. Using Kijiji Services is generally free. We may charge fees for certain Services.

If the service you uss charges'a fee, you will be able to review and accept that charge, Our fees are

quoted in Canadian Dollars, and we may change them from time to time. We will nofify you of’
changes to our fee policy by’ posting such changes on the sile; We may choose-to 1ernporan(y
change our fees for promotional events or-new services; these changes are effective when we:
announce the-promotional event or new service, Our fees are hon-refundable, and you are
responsible for paying them when they're due. If you don't, we may limit your abliity {o use the
Services. If your payment method fails or your account Is past due, we may collect fees owed using
other coliection machanisms (for accounts over 180 days past due, we may deduci the amount
owed from your PayPal account balance).

hitpmalp KijjLeshelpdesipoliciasidlif-torme-ci-us

w
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Content, Kijiji: Services contains stuff from us, you -and other users. You agree not to copy, modlfy,
or distribute Kijijl Services, our copyrights or trademarks: Wher you give us.content; you are
granting us-a non-excluslve, worldwide, parpetual, lirevocable, royally-free, stib-ficensable rightto
exercise the copyright, publicity, and database rights to that content. If you believe that your rights

_ have been violated; please notify our designated copyright agent-at iGjiil Customer Support

| {ihelpdesk/email-us/and we will investigate the matter. We reserve the right to remove content
where we have grounds for suspecting the violation of these terms or the rights of any other party.

- Reporting Intellectual Property Infringements (Verifled Rights Owners - VeRO), Do notpost

« ‘content that infringes the rights of third parties. This includes, but i§ not limitad to, content that

infringes on inteltectual property righls such as copyright and trademark {e.g. offering counterfeit

| ltems for sale). We reserve the right to remove content where we have grounds for suspecting the

* violation of these terms, our policies or of any party's rights. The foliowing steps are for reporting

| listing to Kijiji that you believe to be infringing on your intellectual property rights, Only the

-~ intellectual property rights owner can report of potentially infringing items or listings through Kilij's

,, VeRO Program. I you have a good faith belief that a listing on any of the KI|ji Services infringes

. your copyright, trademark; or other intellectual property rights, all you need to do is download

. our Notice of Claimed Infringement (NOGI) (hitp://info Kijiji.calvero/noci-english.pdfy form, fill it aut,
and fax.it to Kifiji. After we receive your first NOC, Kijiji will confirm your snroiment in our program

1 and send you the instructions on how 1o submit future reports electronically. Wa reserve the right to

. share; in ‘accordance with applicable law, the compieted NOC! form with the third party that

~ originally posted the potentially infringing listing.

1 Disclaimers and Limltations of Liability.. The Kijiji Services are provided “as Is” and "“as
"\ ‘available”. You agree not to hold us responsitile for things other users past or do. As most of the
stuff on the Kijijl Seivices comes from other users, we do not guarantee the accuracy of posunga of
- user communications o the quality, safety, or legality of what is offered, We also cannot guiarantee
continuous or secure access to our Services. Notification functionalfity in our Services may ot occur
in real time. Stch functionality is subject to delays beyond our control, Including without limitation,
| delays or latency due to your physical location or your wirelgss data service provider's
- network. Accordingly, to the extent legally permitted we expressly disclaim all warranties;
representations and conditions, express of implled, Including those of quality, merchantability, .
merchantable: quality durability, fitness for a particular purpose and those arising- by statute. We are
not liable for any loss, whethér of money ( including profit), goodwill, or reputation, or any special,
indirect, or consequential damages arising out of your uss of Kijiji, even if you advise us or we could
reasonably foresee the possibility of any such damage occurring, Some jurisdictions do not allow
the disclaimer of warranties or exclusion of damages, so such disclaimers and exclusions may not

apply 1o you,

i Despite the previous paragraph, if we are found 1o be liable; our liabliity to you or any third party
{(whether in_contradl, torl, negligéence, strict fiability in torl, by statute or othierwise) is fimited  to'the
| ‘greater of (a) the total fees you pay to us In the 12 months priorto the action giving rise to liabliity,
and. (b) 100 Canadian Dollars,

Indemnification. You will indemnify and hold harmless Kijii-and Its sffillates and our and their

Witp:ihalpi kil caelpdaskinaiciesAdfji-torme-ot-bse
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respeclive officers, directors, agents and employees (each an “Indemnified Party™), from any clalm

‘made by any third party, together with any amounts payable to the third patty whather in setfiement
¢ -or as may otherwise be awarded, and reasonable legal costs incurred by any of the Indemnified

Parlies, arising from or refating to your use of the inji Services, any alleged Violation by you of the-
applicable terms, and any alleged violation by you of any applicable law or regulation, We reserve

‘ihe right, at our own expense, fo assume the exclusive defense and controf of any matter subject to
indemnification by you, but doing so wilf not excuse your indemnity obilgations, - '

Parsonal Information. By using Kijiji Services, you agres to the collection, transfer, storage and
! ‘use of your petsonal information by Markiplaats BV (the "data cantroller”) on servers located in the;

United vs{atesra)nd in the European Union as further described in our privacy policy
{Melpdeskipoliciesikifi-privacy-policy).

Gerieral. These terms and the other policies posted on Kijijl Services constitute the entire

| agreement between Marktplaats BV and you, superseding any prior agreements. This agreement is.
‘governed by the laws of the Netherlands. Wa bothi submit to the non-exclusive jurisdiction of the
“courts of Amsterdam, The Netherlands. This will not affect your statutory rights If you.are a
- consumer and applicable consumer law requires application of another law (such as the law of your

country of residerice) for certain taples. if wa don't enforce any particular provision; we are not
waiving our right to do so later. If a court strikes down any of these terms, the remalning tarms will
survive. We may automatically. assign this agresment in our sole discretion in accordance with the
notice provision below, Except for notices relating ta iliegal of Infringing content, your notices to us:
must be sent by reglstered miail to;

Mark¢tplaats BV

Wibautstraat 224-2

1087 DN Amsterdam

The Netherlands

Re: Kijili Canada: User Inquiries

‘We will send notices to you via the email address you provide, or by registered mail. Notices sentby

registered mail will be deemed received five days following the date of malling, We may update this
agreement al any time, with updates taking effect when you next usa the site or after 30 days,
whichever is sooner. No ather amendmeant to this agresment will be effective unless made in
writing, signed by users and by us. Send questions, comments or complaints to Ki;ijn Customer
Support. (helpdesk/email-us/)

Mobile Devices Terms

If you're accessing Kilji Services from @ mobile device using a Kijiji i Mobile Application {the
“Application”), {he following terms and conditions ("Terms of Use™ -apply to you in addition to the
applicable Mobile Privacy and Legal Notice or End User License Agreement; as the case may
be.Your use of the Application confirms your agresment to these Terms of Use,

Application Use. Kijiji grants you the right to.use the Application only for vour personal use. You
must comply with all applicable laws and third parly terms of agreement when using the Application

hip:melp K camelpdsskpaliciesijijl-lrms-of-iisa
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{e.g. your wireless data service agreement), The Application may not contain the same functionality

available on the www.kijifl.com wehsite. You download and use of the Application is at your own

i discretion and risk, and you are solely responsible for any damages to your hardware device(s) or

loss of data thal results from the download or usé of thie Application.

- Intellectual Property — Applications. Kijiji owns, or is the llcensee to, all right, title, and interest in |

and to its Applications, including all rights urider patent, copyright; trade secret, frademark, and any
and all other proprietary rights, including all applications, renewals, “extenslons, and restorations:
thereof. You will not modify, adapt, translate, prepare derivative works from, decomplle, reverse-
engineer; disassemble, of otherwise attampt to derive source code from any Application and you
will not remove, obscure, or alter Kijiji's copyright noflce, irademarks or other proprietary rights
notices affixed to, contained within, o accessed in‘conjunction with or by any Kijiji Application,

~ Prohibited Countries Policy and Foralgn Trade Regulation - Applications. Kijiji Applications or

their underlying technology may niot be downloaded fo or exported or re-exporled: (a) into (or to a

. tesldent or national of) Burma (Myanmar), Cuba, Iraq, Iran, Libya, North Korea, Sudan, Syria, or

any other country subjict to United States embargo; (b) to anyone on the US Treasury
Department's list of Specially Designated Nationals or on the US Commerce Depariment's Denied
Party or Entity List; and (<) to any prohibited country, person, end-user, or entity specified by US
Export Laws: When using an Kijlji Application, you are responsible for complying with trade
regulations and both foreign and domestic laws (e.g., you are nof located in a country that is subject
{o a US Government embargo, or that has been designated by the US Government as a “terrorist.
supporting” country, and you are not listed on-any US Government list of prohibited or restricted
parties).

Additional Terms. Additional terms and conditions that apply to you based on the mobile device:

the Application is installed on:

108 — Apple

1. These Terms of Use are an agreement batween you and Kijiji, and not with Apple._Aﬁpie Isnot
respmnsnhle for the Application and the content thereof.

2. Kijili grants you the right {o use the Application only on an iOS product that you own or conlrol
-~ -and as permitted by the Usage Rules set forth in the App Store Terms of Service.

3. Apple has no obligation whatsoever to furnish any maintenance and support services with

- respect to the Application,

4. MApple s hot responsible for the investigation, defense, settlement, and discharge. of any third
party intellectual property infringement claim.

5. Apple is notresponsible for addressing any claims by you or any third parly relating to the
Application or your possession and/or use of the Application; including but not limited to: (a) product
fiabllity claims; {b) any claim that tha Application falls to confarm to any applicable legal or
regulatory requirement; and (c} claims arising under consumer protection or similar legislation,

8. Inthe event of any fallure of the Application to conform fo any applicable warranty, you may
notify Apple, and Apple will refund ths purchase price, If applicable, for the Application to you; and

itphelp i cahelpdeskipolicios kil ji-lerms-oi-se
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to the maximum extent permitted by applicable Jaw, Apple will have no other warranty oblxgatnon
whatsoever with respect to the Application,

7. Apple and Apple's subsidiaries are.third party beneficiaries of these Terms of Use, and, upon -
your acceptance, Apple as a third parly beneficiary thereof will have the right (and will be desmed
to have accepted the right) to enforce these Terms of Use against you.

Windows « Microsoft

1. These Terms of Use are an agresment batween you and Kijijl, not-Microsoft. The terms of use

* and privacy policies of Microsoft and, where applicable, the network opsrators that provide billing

services for the Windows Phone Marketplace.do not apply to your use of the Application,

2. You may'install and uss one (1) copy of the Application on up to five (5) devices you personally

own or conlrol and which are affliiated with the Windows Live 1D assoclated with your Windows

Marketplace account. You may not install or use a copy of the Application oh a device you do not

own or control.

3. Microsoft, your device manufacturer, and (if applicable) your wireléss carrier are not

respansible for providing support services for the Application.

© 4, Microsoft, the wireless catriers over whose naetwork the Application is distributed (if applicable),

_and sach of their respective affiliates and suppliers (collactively, "Disclaiming Distributars”) give no
express warranty, guarantee, or conditions under or in relation to the Application. To the extent
permitted under your local laws, the Disclaiming Distributors exclude any implled warranties or
conditions, Including those of merchantability, fithess for a parﬁcular purpose, and non-

- Infringement.
5., You, and not the Disclalming Distrlbutors, bear the risk of using the Application (even if the
Disclaiming Distributors have been advised of the possibility of damages to you). You may have
additional consumer rights- under your local laws which these Terrs of Use cannot change.

{ 8. Tothe extent not prohibited by law, you will not seek to recover any consequential, lost prof‘t,r

special, indirest, or ificidental damages from any Disclaiming Distributor.
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Related Articles

= Kiflji Privacy Policy (Ihe[pdesklpdlicles’lkijili-privacy-poliey)

« Kijlil Cookie Policy (/helpdesk/policies/kijiji-cookie-policy)

o Ad Reply Code of Canduct (ﬂ\elpdesk/pdIIc!esIéd—rEp[y-code-of-chndljct)
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ot , K Tecms o Use | i Helpdesk

Top FAQ |
Top A’d Faamr'e "(Ihe;ipdesk!p'd!ibiosfiepmad-feature)-
+ How'to Post an Ad (lhelpdeskl;mlmieslhow—to—post-‘«amad)'

-+ [ Can't See My Ad in the Top Ads Section (lhelpdesklpclnmesli-can—t—see-my-ad-m-ﬁ1a-tcsp-ads«
secﬂon)

((Seemore~ |
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Kijiji.ca (http S idjijl.caly Help Centre: (meipdesk[) Terms of Use (helpdeskipoliclesikijiji-terms-ofuise) Privacy
Policy (helpdeskipoliciesnid]l) kpiivacy-pelicy) Frangals (httpJialde kijiji.ca)
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This is Exhibit “B” referred to in the Affidavit:

of Scott Nell sworn befare me this 5% day
' of Novembar; 2015

A Commissioner, etc
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File No. CT-2015-010

_ COMPETITION TRIBUNAL
IN THE MATTER of the Competition Act, RSiC.
1985, ¢. €-34, as amended.

AND IN THE MATTER of an Application by Audatex
Canada, ULC for an Order pursuant to section 103.1
granting leave to make application under section
75-of the Competition Act. ' y

BETWEEN;
AUDATEX CANADA, ULC

Applicant

= and —

CARPROOF CORPORATION, TRADER CORPORATION
and eBAY CANADA LIMITED

Respondents

AFRIDAVIT OF SCOTT NEIL

 GOWLING LAFLEUR HENDERSON LLP
Suite 1600, 1 First Canadian Place
Toronto, ON. M5X1GS
Davit D. Akman LSUC No. 44274R
Tel. {416) 369.4611
Fax {416) 862-7661
davit.akman@gowlings.com






