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This case concerns an appeal made by Canada Post Corporation on
August 20, 2007, of the direction that health and safety officer (HSO)

R. Gass issued to the Corporation on August 7, 2007, following his
investigation of a refusal to work by C. Pollard, a rural and suburban mail
carrier (RSMC). On June 14, 2007, C. Pollard refused to deliver or pickup
mail at rural mail boxes (RMBs) on her route where it was not possible to
drive her vehicle completely off the travelled portion of the roadway. She
stated that it is unsafe to do so where the speed limit is 60 or more
kilometres per hour, there is a solid yellow centre line on the roadway and
it was not possible to drive her vehicle completely off the travelled portion
of the roadway.

HSO Gass investigated the refusal to work by C. Pollard and decided that
a danger existed for C. Pollard in the case of nine RMBs. HSO Gass
issued a direction to Canada Post Corporation on August 7, 2007 and
stated that a danger exists when C. Pollard’s vehicle is not able to
completely pull off the travelled portion of the roadway while she is
stopped to deliver mail to nine rural mail boxes. He stated that this results
in her being exposed to being struck by cars or trucks travelling at speeds
of 70 km/hour or more. Copy of the direction is attached. In making his
finding HSO Gass had a copy of the Traffic Safety Assessment Tool
(TSAT) used by Canada Post to assess the safety at RMBs and
conducted an on-site investigation.

An appeal hearing was held on January 14 and 15, 2009, at which
Canada Post called 3 witnesses, submitted 6 documents and make final
submissions. A view was also conducted of the RMBs in question.

Following my review and analysis of the testimony and evidence
submitted at the January 14 and 15, 2007 hearing, | found that the
evidence was insufficient in order to make an informed decision. | wrote
to Counsel for Canada Post on January 26, 2009 and requested that
further evidence be provided. A copy of the letter is attached.

Canada Post responded in writing through its Counsel by withdrawing its
appeal of the direction of HSO Gass. A copy of Mr. Bird's letter dated
February 3, 2009 is attached.

In light of the fact that Canada Post has withdrawn its appeal, | no longer
have jurisdiction and must close the file. However, in closing the file,
Canada Post is reminded that its withdrawal requires the Corporation
comply with the direction issued by HSO Gass. This would include
national compliance with his direction where similar conditions and
circumstance at RMBs make it applicable.




Canada Post relative to the adequacy of the TSAT tool for ensuring safety
are unanswered and are, | suggest, worthy of review and consideration by
HRSDC and its HSOs if they have not done so already.

. [7] In this regard, the questions of clarification and illumination that | posed to

(i | o B> ) -
Douglas Malanka k
Appeals Officer
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IN THE MATTER OF THE CANAD4 LABOUR coDx;
PART I1 - OCCUPATIONAL HEALTH AND SAFETY

DRIRECTION TO THE EMPLOYER UNDER PARAGRAPH 145(2) (b)

Oo June 14/07, the Undersigned health and safery offjcer conducted an investigation following a
refusal fo work made by Ms C. Pollard in the work place operated by CANADA POST
CORPORATIO‘N, being an employer subject to the Camady babowr Code, Pagt I, The work place
Was part of a rural reute phat Mz, Pollard delivered mail to.

The sald health and safuty officer considers that x danger cxlsts when M. Pallard’s vehiele {5 not
able to completsly pul] of the wavelled portion of the readway while she Is stopped to deliver mail to
nine rural mall boxes . This results in her being expoged 1o being struek by caey god trucks teavelling
8t speeds of 70 km or Mmote

Therefore, you ape HEREBY DIRECTED, pyrsuant 1o Paragraph 145(2)(a) ( 4 ) of the Canada
Labour Code, Part I1, o take messures to correct the hazard or condition that constitutes the dangor

immed iately,

Furthermore You are HEREBY DIRECTED r PUISURRL t0 parapraph 145 (2)(b)ofthe Canada -
Labour Cods Par I, to cosse RAMC In vuhicls Ry delivery carried aut by M. Pollard or any
other employee nntil such times ag YOU have eomplied with the pregent dircction » which does not

Health und Saf, Officer
Certificate Numbez ON7536

To: CANADA POST CORPORATION
171 Vankirk Road
Bramptop, Ontario
L7A 1A4
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January 26, 2009

File name: Canada Post Corporation
Case No.: 2007-25

Mr. Stephen Bird
Counsel

Bird & Richard

72 Chamberlain Avenue
Ottawa, Ontario

K1S 1V9

Subject: Appeal under subsection 129(7) of the
Canada Labour Code, Part 1|

Mr. Bird,

This letter is to inform you that | wish to reconvene the hearing on the above
noted case for the purpose of receiving further evidence and clarification related
to the evidence you submitted during the hearing held recently at the VValhalla
Inn, Toronto, Ontario, on January 14 and 15, 2009.

Specifically, it would be helpful to hear expert witness testimony from iTRANS
Transportation Planning and Traffic Consultants (iTRANS) regarding the Traffic
Safety Assessment Tool (TSAT). This testimony should include the selection
and rationale of the safety criteria used therein, and the resulting safety
thresholds. It should also address, but not be limited to, how “average speed” is
determined and why a strict fifteen minute interval for determining traffic volume
was selected during mail delivery time.

In connection with this, | wish to have clarification evidence on what hazard
TSAT specifically addresses. For example, does TSAT address safety issues
related to other drivers sharing the road with Rural Suburban Mail Carriers
(RSMCs). Specifically, what protection does TSAT afford to RSMCs to protect
them against driver inattention or distraction, driver error, driver non-compliance
with traffic laws related to speeding and tailgating? If it does, how does it? |
would also like to have evidence and statistics on traffic accidents involving
RSMCs whether or not injury occurred, e.g., near misses.

Clarification is also needed on the rationale why TSAT does not prohibit stopping
on roadway where the speed limit equals or exceeds 70 kilometres per hour as it
does in the Province of Quebec where that Province's traffic laws prohibit
stopping in such circumstance. Does this result in less protection for RSMCs




who work outside of Quebec?

Finally, with regard to the TSAT, how does it address seasonal conditions which
can affect visibility such as fog, heavy rain, heavy snow, and road conditions
affecting manoeuvrability and stopping?

| further wish to receive evidence regarding the specific and detailed involvement
of the RSMC Policy Health and Safety Committee in the development of the
TSAT and its application in the field. This should include evidence of the RSMC
Policy Health and Safety Committee written acceptance of the TSAT.

In light of the serious issue before me, | am of the view that the hearing must be
reconvened as soon as possible. | am therefore setting a hearing date for
February 11 and 12, 2009 to complete my inquiry into your appeal. You will be
notified shortly regarding the location and start time.

Please note, as a post script, that | will be subpoenaing Health and Safety Officer
Gass when the hearing is reconvened

Yours truly,

Douglas Malanka
Appeals Officer
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LAWYTRS TOR EMPLOYELS 72 Charmberlaln Avente
Ottawa, ON K18 1v9

Tel: (613) 238-3772
Fax: (613) 238-5955

To: Fida Abboud, Occupational Health Fron:  Stephen Bird

e —— s

Faer  954-6404 Pagas: 2

File ¢ 112-1086 Date: 2/3/2009

R Carolyn Pollard Work Refusal - Brampton ON, Rural Route 403

Appeal No.: 200_?—24 .

__Qrginal to follow by mail: [Jves B4 No

Contidential
This tefecopy is solicitor/cliont privileged and contains confidential information intendod only
for tha person(s) named ahove. Any other distribution, copying or disclosura Is Strictly

mohitu’ts . Ifyou hvve recoived this telecopy in error, pleasa notify the sender Immedialely
by telephone and return the original transmission to us by mail without making a capy.
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Stephien Bird

Of the Bars of Alberta, Ontario,
Noithwast Territories and Nunavut

Via Facsimile (613-954‘6404)
February 37, 2009

Occupatlional Health and Safety Appeals Tribunal Canada
47 Clarence Streat, Suite 200,

Ottawa, Ontario

K1N 9K1
Attention:  Fida Abboud, Registrar

Dear Ms. Abboud:

Re:  Canada Post and Carolyn Poliarel
Work Refusal ~ Brampton ON, Rura! Route 403
... Appeal No: 2007-24 e L
I arm writing to you in respect of Canada Post’s appeal in this matter.,

On January 26"
detailed and

specific requa

, 2009, Appeals Officer Malanka wrote to me making
sts for evidence and witnesses to be produced

at a further hearing d

ate which he unllaterally proposed to schedule on

February L1th and 1
that he was unilater

2", 2009. Appeals Officer Malanka also indicated
ally intending to subpoena HSO Robert Gass, even

though Canada Post dld not seek to elicit any testimony from him al the
carlier two days of hearing,

['am now in receipt of correspondence from you indicating that if Canada
Post does nal indicate Its availability for a hearing In the first two weeks
of March, the Tribunal will schedule the matter unilaterally,

Canada Post Is extremely concerned by the actions of the Appeal
Tribunal in this matter, its statemont that it will unilaterally schedule
Canada Post’s appeal and its altempt to turn the proceedings from an
appeal of an HSO decision Into an Inquisitorial Investigation. We believe
this approach to be In excess of the Appeals Tribunal's jurisdiction, We
are also concerned that much if not all of the information requested was
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72 Chamberlam Avenae Oltzv, Ontario K18 2VY
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provided in the oral and documentary evidence already before the
Appeals Officer,

The TSAT tool is being employed across Canada and has received acceptance
from employees, their union representatives and every other HRSDC Health
and Safety Officer who has had occasion to review its usage,

Given this, Canada Post’s concerns regarding the present conduct of the .
hearing by the Appeals Officer which might entall multiple levels of Court
review, the fact that these rural mail boxes have been out of service for over
1 year and the HSO |n question has retired, Canada Post is of the opinion
that no purpose is being served by continuing this appeal,

Accordingly, without prejudice to its position that HSO Gass wrongly decided
the Issue before him and to any position that Canada Post may subsequently
take in matters raising similar or like circumstances, Canada Post wholly
withdraws this appeal,

Please send confirmation of this withdrawal to me at your earfiest
‘convenlence.

Yours tuly,

s (L

Stephen Dird

! Joff Fraser, Canada Post



