
 
Ontario Energy 
Board 

 
Commission de l’énergie 
de l’Ontario 

 

 
EB-2009-0009 

 
IN THE MATTER OF the Municipal Franchises Act, R.S.O. 
1990, c. M.55, as amended; 
 
AND IN THE MATTER OF an application by Union Gas 
Limited for an order approving the terms and conditions upon 
which, and the period for which, the Corporation of the 
Township of Southwold is, by by-law, to grant to Union Gas 
Limited the right to construct and operate works for the 
distribution, transmission and storage of natural gas and the 
right to extend and add to the works in the Township of 
Southwold; 

 
AND IN THE MATTER OF an application by Union Gas 
Limited for an order directing and declaring that the assent of 
the municipal electors of the Corporation of the Township of 
Southwold to the by-law is not necessary. 

 
 
By delegation, before:   Neil McKay 

 
 

DECISION AND ORDER 
 
Union Gas Limited (“Union” or the “Applicant”) has filed an application dated January 8, 
2009 with  the Ontario Energy Board (the “Board”) under section 9 of the Municipal 
Franchises Act, R.S.O. 1990, c. M.55, as amended (the “Act”), for an order of the Board 
approving the terms and conditions upon which and the period for which the Corporation of 
the Township of Southwold (the “Municipality”) is, by by-law, to grant to the Applicant the 
right to construct and operate works for the distribution of gas and the right to extend and 
add to the works in the Municipality.  The Applicant has also applied for an order of the 
Board declaring and directing that the assent of the municipal electors to the by-law is not 
necessary. 

The Board has assigned file number EB-2009-0009 to this application. 
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Union submitted a resolution passed by the Council of the Municipality on December 15, 
2008, approving the form of the draft by-law and requesting that the Board declare and 
direct that the assent of the municipal electors to the by-law is not necessary.  

The Board’s Notice of Application and Hearing was published on January 21, 2009. There 
were no intervenors. 

Union has a Franchise Agreement with the Township of Southwold (E.B.A. 656) which 
expires April 11, 2009.  Union also has a Certificate of Public Convenience and Necessity, 
F.B.C. 259, granting Union the right to construct works to supply natural gas to the 
Township of Southwold. 

The proposed franchise agreement is in the form of the 2000 Model Franchise Agreement 
approved by the Board as a standard form of agreement.  

Based on the information provided in the application, granting the orders requested is in the 
public interest.  Further, in all the circumstances, the assent of the municipal electors can 
properly be dispensed with. 

IT IS ORDERED THAT: 
 
1. The terms and conditions upon which, and the period for which, the Corporation of the 

Township of Southwold is, by by-law, to grant to Union Gas Limited, the right to 
construct and operate works for the distribution, transmission and storage of natural 
gas and the right to extend and add to the works, as set out in the franchise 
agreement attached as Appendix A, are approved. 

2. The assent of the municipal electors of the Municipality of Southwold to the by-law is 
not necessary. 

 
DATED at Toronto, February 26, 2009 
 
ONTARIO ENERGY BOARD 
 
Original signed by 
 
Neil McKay 
Manager - Facilities 
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2000 Model Franchise Agreement

TI-IIS AGREEM ENT effective this

BETWEEN:

day of ,20

THE CORPORATION OF THE TOWNSHIP OF SOUTHWOLD

herein after called the "Corporation"

- and-

uuon
LIMITED

hereinafter call ed the "Gas Company"

WH EREAS the Gas Company desires to distribute, store and transmit gas in the
Muni cipality upon the term s and conditions of this Agreem ent ;

AN D WH EREAS by by-law passed by the Council of the Corporation (the "By-law"),
the dul y authori zed officers have been authorized and dir ected to execute th is Agreement
on behalf of the Corporation;

T HEREFORE the Corporation and the Gas Company ag ree as follows:

Part I - Definitions

1. In this Agreement

(a) "decommissioned" and "decommissions" when used in connection with parts
of the gas system, mean any parts of the gas system taken out of acti ve use
and purged in accordance with the applicabl e CSA standard s and in no way
affects the use of the term 'abandoned' pipeline for the purposes of the
Assessm ent Act ;
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(b) "Engineer/Road Superintendent" means the most senior individual employed
by the Corporation with responsibilities for highways within the
Municipality or the person designated by such senior employee or such other
person as may from time to time be designated by the Council of the
Corporation ;

(c) "gas" means natural gas, manufactured gas, synthetic natural gas, liquefied
petroleum gas or propane-air gas, or a mixture of any of them , but does not
include a liquefied petroleum gas that is distributed by means other than a
pipeline;

(d) "gas system" means such mains, plants, pipes, conduits, services, valves,
regulators, curb boxes, stations, drips or such other equipment as the Gas
Company may require or deem desirable for the distribution, storage and
transmission of gas in or through the Municipality;

(e) "highway" means all common and public highways and shall include any
bridge, viaduct or structure forming part of a highway, and any public
square, road allowance or walkway and shall include not only the travelled
portion 0 f such highway, but also ditches, dri veways, sidewalks, and sodded
areas forming part of the road allowance now or at any time during the term
hereof under the jurisdiction of the Corporation;

(f) "Model Franchise Agreement" means the form of agreement which the
Ontario Energy Board uses as a standard when considering applications
under the Municipal Franchises Act. The Model Franchise Agreement may
be changed from time to time by the Ontario Energy Board ;

(g) "Municipality" means the territorial limits of the Corporation on the date
when this Agreement takes effect, and any territory which may thereafter be
brought within the jurisdiction of the Corporation;

(h) "Plan" means the plan described in Paragraph 5 of this Agreement required
to be filed by the Gas Company with the Engineer/Road Superintendent
prior to commencement of work on the gas system; and

(i) whenever the singular, masculine or feminine is used in this Agreement, it
shall be considered as if the plural , feminine or masculine has been used
where the context of the Agreement so requires.
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Part II - Rights Granted

2. To provide gas service

The consent of the Corporation is hereby given and granted to the Gas Company to
distribute, store and transmit gas in and through the Municipality to the Corporation
and to the inhabitants of the Municipality.

3. To Use Highways

Subject to the terms and conditions of this Agreement the consent of the
Corporation is hereby given and granted to the Gas Company to enter upon all
highways now or at any time hereafter under the jurisdiction of the Corporation and
to lay , construct, maintain, replace, remove, operate and repair a gas system for the
distribution, storage and transmission of gas in and through the Municipality.

4. Duration of Agreement and Renewal Procedures

(a) lfthe Corporation has not previously received gas distribution services, the
rights hereby given and granted shall be for a term 01'20 years from the date
of final pas sing of the By-law.

or

(b) If the Corporation has previously received gas distribution services, the
rights hereby given and granted shall be for a term of 20 years from the date
of final passing of the By-law provided that, if duri ng the 20 year term 0 I'
this Agreement, the Model Franchise Agreement is changed, then on the i h

anniversary and on the 14th anniversary of the dat e of the passing of the By
law , this Agreement shall be deemed to be am ended to incorporate any
changes in the Model Franchise Agreement in effect on such anniversary
dates. Such deemed amendments shall not apply to alter the 20 year term.

(c) At any time within two years prior to the expiration of this Agreement, either
party may give notice to the other that it desires to enter into negotiations for
a renewed franchise upon such terms and conditions as may be agreed upon .
Until such renewal has been settled, the terms and conditions of this
Agreement shall continue, notwithstanding the expiration of this Agreement.
This shall not preclude either party from applying to the Ontario Energy
Board for a renewal of the Agreement pursuant to section 10 of the
Municipal Franchises Act .
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Part III - Conditions

5. Approval of Construction

(a) Th e Gas Co mpa ny sha ll not und ertake any excavation, ope ning or wo rk
whi ch will di sturb or inte rfere with the surface of the tra vell ed portion of any
high way unl ess a permit therefore has first be en obtained from the
Engin ee r/Road Superintendent and all work don e by the Gas Co mpany sha ll
be to his sa tisfaction .

(b) Prior to the commencement of work on the gas sy stem, or an y extensions or
changes to it (except service laterals whi ch do not interfere with municipal
works in the highway), the Gas Company shall file with the Engine er/Road
Superintend ent a Plan, satis factory to the Engineer/Road Superintendent,
drawn to scale and of su ffic ient detail cons ide ring the complexity of the
specifie loc ations involved , showing the highways in which it proposes to
lay its gas system and the particular part s thereof it proposes to occupy .

(c) Th e Plan filed by the Ga s Co mpany sha ll inc lude geode tic information for a
part icular locati on :

(i) whe re circumstances are co mplex, in order to fac ilitate known
proj ects, includ ing proj ects whi ch are reason abl y antic ipa ted by the
Eng ineer/Road Super intendent, or

(ii) wh en requested , where the Corporation has geod etic information
for its own serv ice s and all others at the same location.

(d) Th e Engi neer/Road Superintendent may require sections o f the gas system to
be laid at greater depth than required by the latest CSA standard for gas
pip eline systems to facilitate known projects or to correct known highway
defici encies .

(e) Prior to the commencement 0 f wo rk on the gas system, the Engineer/Road
Superintend ent must approve the location of the work as shown on the Plan
filed by the Gas Company, the timing of the work and any terms and
condition s relating to the ins ta llation o f the work.

(f) In addi tion to the requirem ents o f this Agreeme nt, if the Gas Co mpa ny
prop oses to a ffix any part of the gas sys tem to a bri dge, via duc t or othe r
struc ture , if the Eng ineer/ Roa d Superinte ndent approves thi s prop osal , he
may require the Gas Co mpa ny to co mply with spec ial co nditions or to enter
into a separa te ag ree me nt as a condition of the approval of thi s part of the
cons truction of the gas sy stem.
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(g) Where the gas system may affect a municipal dr ain , the Gas Co mpany sha ll
also file a copy of the Plan with the Co rpo ration's Drain age Supe rintende nt
for pu rposes of the Drainage Act , or such ot he r person design ated by the
Co rpo ration as responsib le for the dr ain.

(h) Th e Gas Company sha ll not deviate from the approved location for any part
o I' the gas sys tem un less the prior approv al 0 I' the Engi neer/R oad
Su pe rintende nt to do so is received .

(i) Th e Eng inee r/Road Supe rintende nt's approval , wh ere required throughout
thi s Paragr aph , shall not be unr easonabl y withhe ld.

(j) Th e approval of the Eng ineer/Roa d Superintendent is not a representation or
warrant y as to the state of repair o f the highway or the suitability of the
highway for the gas syst em.

6. As Built Drawings

The Gas Co mpa ny sha ll, within six months of co mpleting the install ation o f any
part of the gas system, provid e two co pies of "as bu ilt" dr awin gs to thc
Engineer/Road Supe rintende nt. These drawings mu st be suffic ient to accurately
es tab lish the locat ion , depth (measure me nt between the top of the gas syste m and
the gro und surface at the time of install at ion ) and distance of the gas sys tem. Th e
"as built" drawings sha ll be of the same qu alit y as the Plan and, if the approved pre
co nstruction plan included elevations that were geodetica lly re ferenced, the "as
built" drawings shall simi larly include elevations that are geode tica lly referenced.
Upo n the requ est o f the Eng ineer/Road Superinte ndent, the Gas Co mpa ny sha ll
pro vid e one cop y of the drawings in an e lectronic form at and one cop y as a hard
copy drawing.

7. Emergencies

In the eve nt o f an eme rge ncy invol vin g the gas system , the Gas Co mpany sha ll
proceed wi th the work required to deal wi th the eme rge ncy, and in any instance
where pri or approval o f the Engi neer/Road Superintende nt is normally required for
the wo rk, the Gas Co mpany sha ll use its best effor ts to immedi ately not ify the
Engi nee r/Road Supe rintendent o f the locat ion and nature of the eme rge ncy and the
work being don e and, if it deems appropriate, notify the pol ice force, fire or other
eme rge ncy se rvices having j urisd iction. The Gas Co mpa ny sha ll provide the
Engineer/Road Superintendent with at least one 24 hou r emergency co ntac t for the
Gas Co mpany and sha ll ensure the co ntacts are current.
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S. Restoration

The Gas Co mpany sha ll we ll and sufficiently res to re, to the reasonable sa tis factio n
of the Eng ineer/Road Superintende nt, a ll hig hways, mun ici pal wo rks or
improvem ents wh ich it may excavate or int er fere w ith in the co urse of laying,
co nst ructing, repairing or rem oving its gas system, and shall make good any
se tt ling or subs ide nce thereaft er ca use d by such excavation or interfer ence. If the
Gas Co mpa ny fails at any time to do any wo rk required by thi s Paragraph within a
reaso nable period of time, the Co rporation may do or ca use such work to be don e
and the Gas Co mpa ny shall , on dem and , pay the Corporation's reason ably incurred
costs, as ce rtifled by the Eng ineer/Road Supe rinte nde nt.

9. Indemnification

The Gas Co mpa ny sha ll, at a ll times, ind emni fy and save harmless the Corpo ration
from and agains t a ll claims, includin g costs related thereto , for all dam ages or
injuri es including death to any person or person s and for dam age to any prop ert y,
ari sin g out o f the Gas Co mpa ny ope rati ng, co ns truc ting , and maintainin g its gas
system in the M unic ipa lity, o r uti liz ing its gas system for the ca rriage of gas ow ned
by others . Provided that the Gas Co mpany sha ll not be required to indemnify or
save harmless the Corporation from and against c laims , inclu d ing co sts related
thereto, w hic h it may inc ur by reason o f damages or injuries incl udi ng death to any
person or person s and for dam age to any prop erty, resul tin g from the negli gence or
wrong ful act of the Co rpo ration, its se rva nts, agents or employees .

10. Insurance

(a) Th e Gas Co mpany shall maintain Co mpre hens ive Genera l Liability
Insurance in suffic ient am ount and description as shall prot ect the Gas
Co mpa ny and the Corporation from claims for which the Gas Co mpany is
ob liged to ind emnify the Corporation under Paragraph 9. The insurance
poli cy shall identify the Co rpo ration as an add itiona l nam ed insured , but
only with resp ect to the operation of the named ins ured (the Gas Company).
The insurance po licy shall not lapse or be cancell ed wit ho ut six ty (60) days'
prior writte n not ice to the Co rpo rat ion by the Gas Co mpa ny .

(b) The issu ance o f an insurance poli cy as provid ed in this Paragraph shall not
be co nstrue d as re liev ing the Gas Co mpany of liabilit y not covered by such
insurance or in excess of the pol icy limi ts of such insurance.

(c) Upon req uest by the Corporation, the Gas Company shall co nfirm tha t
prem ium s for such insurance have been paid and tha t such insu rance is in
full force and effect.
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II. Alternative Easement

The Corporation agrees, in the event of the proposed sale or closing of any highway
or any part of a highway where there is a gas line in existence, to give the Gas
Company reasonable notice of such proposed sale or closing and, if it is feasible, to
provide the Gas Company with easements over that part of the highway proposed
to be sold or closed sufficient to allow the Gas Company to preserve any part of the
gas system in its then existing location. In the event that such easements cannot be
provided, the Corporation and the Gas Company shall share the cost of relocating
or altering the gas system to facilitate continuity of gas service, as provided for in
Paragraph 12 of this Agreement.

12. Pipeline Relocation

(a) If in the course of constructing, reconstructing, changing, altering or
improving any highway or any municipal works, the Corporation deems that
it is necessary to take up, remove or change the location of any part of the
gas system, the Gas Company shall, upon notice to do so, remove and /or
relocate within a reasonable period of time such part of the gas system to a
location approved by the Engineer/Road Superintendent.

(b) Where any part of the gas system relocated in accordance with this
Paragraph is located on a bridge, viaduct or structure, the Gas Company
shall alter or relocate that part of the gas system at its sole expense.

(c) Where any part of the gas system relocated in accordance with this
Paragraph is located other than on a bridge, viaduct or structure, the costs of
relocation shall be shared between the Corporation and the Gas Company on
the basis of the total relocation costs, excluding the value of any upgrading
of the gas system, and deducting any contribution paid to the Gas Company
by others in respect to such relocation ; and for these purposes, the total
relocation costs shall be the aggregate of the following :

(i) the amount paid to Gas Company employees up to and including
field supervisors for the hours worked on the project plus the
current cost of fringe benefits for these employees,

(ii) the amount paid for rental equipment while in use on the project
and an amount, charged at the unit rate, for Gas Company
equipment while in use on the project,

(iii) the amount paid by the Gas Company to contractors for work
related to the project,
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(iv) the cost to the Gas Company for materials used in connection with
the project, and

(v) a reasonable amount for project engineering and project
administrative costs which shall be 22 .5% of the aggregate of the
amounts determined in items (i), (ii), (iii) and (iv) above .

(d) The total relocation costs as calculated above shall be paid 35% by the
Corporation and 6SCYo by the Gas Company, except where the part of the gas
system required to be moved is located in an unassumed road or in an
unopened road allowance and the Corporation has not approved its location ,
in which case the Gas Company shall pay 100% of the relocation costs .

Part IV - Procedural And Other Matters

13. Municipal By-laws of General Application

The Agreement is subject to the provisions of all regulating statutes and all
municipal by-laws of general application, except by-laws which have the effect of
amending this Agreement.

14. Giving Notice

Notices may be delivered to, sent by facsimile or mailed by prepaid registered post
to the Gas Company at its head office or to the authori zed officers of the
Corporation at its municipal offices, as the case may be.

15. Disposition of Gas System

(a) If the Gas Company decommissions part of its gas system affixed to a
bridge, viaduct or structure, the Gas Company shall, at its sole expense,
remove the part of its gas system affixed to the bridge, viaduct or structure.

(b) If the Gas Company decommissions any other part of its gas system, it shall
have the right, but is not required, to remove that part of its gas system. It
may exercise its right to remove the decommissioned parts of its gas system
by giving notice of its intention to do so by filing a Plan as required by
Paragraph 5 of this Agreement for approval by the Engineer/Road
Superintendent. If the Gas Company does not remove the part of the gas
system it has decommissioned and the Corporation requires the removal of
all or any part of the decommissioned gas system for the purpose of altering
or improving a highway or in order to facilitate the construction of utility or
other works in any highway, the Corporation may remove and dispose of so
much of the decommissioned gas system as the Corporation may require for
such purposes and neither party shall have recourse against the other for any
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loss, cost, expense or damage occasioned thereby. If the Gas Company has
not removed the part of the gas system it has decommissioned and the
Corporation requ ires the removal o f all or any part of the decommissioned
gas system for the purpose of altering or improving a highway or in order to
facilitate the construction of utility or other works in a highway, the Gas
Company ma y elect to relocate the decommissioned gas system and in that
event Paragraph 12 applies to the cost of relocation.

16. Use of Decommissioned Gas System

(a) The Gas Company shall provide promptl y to the Corporation , to the extent
such information is known :

(i) the nam es and addresses of all third parties who use
decommissioned parts o f the gas syst em for purposes oth er than the
transmi ssion or distribution of gas; and

(ii) the location of all proposed and ex isting decommissioned part s of
the gas system used for purposes oth er than the transmission or
distribution of gas.

(b) The Gas Company may allow a third party to use a decommissioned part of
the gas system for purposes other than the transmi ssion or di stribution of ga s
and ma y charge a fee for that third party use , provided

(i) the third party has entered into a muni cipal acc ess agreem ent with
the Corporation; and

(ii) the Ga s Company does not ch arge a fee for the third party's right of
access to the highways .

(c) Decommissioned parts of the gas system used for purposes other than the
transmi ssion or distribution o f gas are not subj ect to the pro visions of thi s
Agreement. For decommissioned parts of the gas system used for purposes
oth er than the tran smission and distribution of gas, issues such as relo cation
cos ts will be governed by the rele vant municipal access agreem ent.

17. Franchise Handbook

Th e Parti es acknowledge that op erating deci sions sometimes require a greater level
of detail than that which is appropriately included in this Agreement. The Parti es
agree to look for guidance on such matters to the Franchi se Handbook prepared by
the As soci ation of Municipalit ies of Ontario and the gas utility companies, as may
be am end ed from time to time.
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18. Other Conditions

Notwithstanding the cost sharing arrangements described in Paragraph 12, if any
part 0 f the gas system altered or relocated in accordance with Paragraph 12 was
constructed or installed prior to January 1,1 981, the Gas Company shall alter or
relocate, at its sole expense, such part of the gas system at the point specifi ed, to a
location satisfactory to the Engineer/Road Superintendent.

19. Agreement Binding Parties

This Agreement shall extend to, benefit and bind the parties thereto, their
successors and assigns, respectively.

IN WITNESS WHEREOF the parties have executed this Agreement effective from the
date written above.

THE CORPORATION OFTHE
TOWNSHIP OF SOUTHWOLD

Per:

James McIntyre, Mayor

Per:

Donna Ethier,
Chief Administrative Officer/Clerk-Treasurer

UNION GAS LIMITED

Per:

Rick Birmingham, Vice President

Per:

Curt Bernardi, Assistant Secretary
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