Ontario Energy Commission de I'énergie
Board de I’Ontario

Ontario

EB-2007-0863

IN THE MATTER OF the Municipal Franchises Act, R.S.O.
1990, c. M.55, s.9, as amended,;

AND IN THE MATTER OF an application by Union Gas
Limited for an order approving the terms and conditions upon
which, and the period for which, the Corporation of the
County of Simcoe is, by by-law, to grant to Union Gas Limited
the right to construct and operate works for the distribution,
transmission and storage of natural gas and the right to
extend and add to the works in the County of Simcoe;

AND IN THE MATTER OF an application by Union Gas
Limited for an order directing and declaring that the assent of
the municipal electors of the County of Simcoe to the by-law
is not necessary.

By delegation, before: Neil McKay

DECISION AND ORDER

Union Gas Limited ( “Union”) has filed an application dated October 31, 2007 with the
Ontario Energy Board (the “Board”) under section 9 of the Municipal Franchises Act,
R.S.0. 1990, c. M.55, as amended (the “Act”), for an order of the Board approving the
terms and conditions upon which and the period for which the Corporation of County of
Simcoe (the “Corporation”) is, by by-law, to grant to the Applicant the right to construct
and operate works for the distribution of gas and the right to extend and add to the
works in the County of Simcoe (the “Municipality”). The Applicant has also applied for
an order of the Board declaring and directing that the assent of the municipal electors to
the by-law is not necessary.

The Board has assigned file number EB-2007-0863 to this application.



Ontario Energy Board

-2

Union submitted a resolution passed by the Council of the Municipality on October 11,
2007, approving the form of the draft by-law and requesting that the Board declare and
direct that the assent of the municipal electors to the by-law is not necessary.

The Board’s Notice of Application and Hearing was published on November 26, 2007.
There were no intervenors.

Union has Certificates of Public Convenience and Necessity (“Certificate”) and
Franchise Agreements within the County of Simcoe for the Township of Severn, the City
of Orillia, the Township of Ramara and the Township of Oro-Medonte (limited
Certificate). Enbridge Gas Distribution Inc. has Certificates and Franchise Agreements
for the remaining municipalities within the County of Simcoe.

The proposed franchise agreement is in the form of the 2000 Model Franchise
Agreement approved by the Board as a standard form of agreement.

Based on the information provided in the application, granting the orders requested is in
the public interest. Further, in all the circumstances, the assent of the municipal
electors can properly be dispensed with.

IT IS ORDERED THAT:

1. The terms and conditions upon which, and the period for which, the Corporation of
the County of Simcoe is, by by-law, to grant to Union Gas Limited, the right to
construct and operate works for the distribution, transmission and storage of
natural gas and the right to extend and add to the works, as set out in the
franchise agreement attached as Appendix A, are approved.

2.  The assent of the municipal electors of the County of Simcoe to the by-law is not
necessary.

DATED at Toronto, January 25, 2008
ONTARIO ENERGY BOARD

Original signed by

Neil McKay
Manager, Facilities Applications
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2000 Model Franchise Agreement

THIS AGREEMENT effective this day of .20

BETWEEN:

THE CORPORATION OF THE COUNTY OF SIMCOE

hereinufler called the “Corporation”

- and -

wion
LIMITED

hereinafier called the “Gas Company”

WHEREAS the Gas Company desires to distribule, store and (ransmel gas in the
Municipality upon the terms and conditions of this Agreemens;

AND WHEREAS by by-law passed by the Council of the Corporation (the "By-law™),
the duly authorized officers have been awthonzed and directed 1o execute this Agreemen
wn behalf of the Corporation;

FHEREFORE the Corporation and the Gas Company agree as follows:
Fartl - Definitions

| io this Apreement

{a) “decommussioned” and “decommissions” when used in commection with purts
of the gas sysiom, mean any parts of the gas system taken out of active use
and purged in accordance with the applicable CSA standards and in no way
affects the use of the term ‘abandoned' pipeline for the purposes of the
Assessment Acr
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“Engineer/Road Superintendent” means the most senior individual emplcyed
by the Corporation with responsibilities for highways within the
Municipality or the person designated by such senior employes or such other
persan as may from time 1o time be designated by the Council of the
Corporation,

“gas” means natural gas, manufactured gas, synthetic natural gas, ligueficd
petrolcum gas or propane-ar gas. of a mixture of any of them, but docs not
include a liguefied petroleum gas that s distributed by means other than o

pipeling,

"gas sysiem” means such mains, plants, pipes, conduits, services, valves,
regulators, curb boxes, stations, drips or such other equipment as the Gas
Company may require or deem desirable for the digtribution, storage and
transmmission of gas in or through the Municipality,

"bighway” means all common and public highways and shall include any
bridge, viaduct or structure forming part of a highway, and any public
square, road allowance or walkway and shall include nat only the travelled
pertion of such highway, but also ditches, dnveways, sidewalks, and sodiled
areas forming part of the road allowance now or at any time during the term
hereol under the jurisdiction of the Corporation;

"Model Franchise Agreement™ means the form of agreement which the
Omtarto Energy Board uses s a standard when considenng applicanons
under the Municipa! Frunciuses Act, The Model Franchise Agreement may
he changed from time 10 time by the Ontario Energy Board,

"Municipality” means the territonal imits af the Corporation on the date
when this Agreement takes effect, and any temmitory which may thereafter be
brought within the junsdiction of the Corporation;

“Plan" means the plan deseribed in Paragraph 5 of this Agreement  roquired
te be fHed by the Gas Company with the Engineer/Road Superintendent
priar to commencement of work on the gas system; xnd

wherever the singolar, masculing or feminine is used in this Agreement, it
shall be constdered as if the plural, feminine or masculine has been used
where the context of the Agreement so requires,
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Part Il - Rights Granted
X To provide gas service

The consent of the Corporation 15 hereby given and granted to the Gas Company (o
distribute, store and transmit gas in and through the Corporation and 1o the
inhabitants of those local or lower trer municipalities within the Municipality from
which the Gas Company has a valid franchise agreement for that purpose.

I To Use Highways

Subsect to the terms und comdinons of this Agreement the consent of the
(Corparation is hereby given and granted o the Gas Company to enter upon all
nighways now or at any time hereafler under the jurisdiction of the Corporation and
10 lay, construct, maintain, replace, remove, operate and repar a gas system for the
distribution, storage and transmission of gas in and through the Municipality

- Durarion of Agreement and Renewal Procedures

(ay  If the Corporation has not previously received gas distnbution services, the
righis hereby given and granied shall be for a term of 20 vears from the date
of final passing of the By-law,

ar

th) I the Corporation has previously received gas distnbution services, the
rights hereby given and granted shall be for a term of 20 vears from the date
of final passing of the By-law provided thas, if during the 20 year term of
this Agreement, the Modc! Franchise Agreement is changed, then on the 7"
anniversary and an the 14" anniversary of the date of the passing of the B -
law, this Agreement shall be deemed to be amended to incorporate any
changes in the Model Franchise Agreement in effect on such anmiversary
dates. Such deemed amendmenis shall nod apply to alter the 20 year term

ith At uny tme within Iwo years prior (o the expiration ol this Agreement, eitjer
pary misy give not:ce Lo the other that it desires to enter into negotiations or
a renewed franchise upon such terms and conditions as may be agreed upon
Lintil such renewal has been settled, the terms and conditions of this
Agreement shall continue, notwithstanding the expiration of this Agreeme L
This shall not preclude either party from applying to the Ontario Energy
Board for & renewal of the Agreement pursuant to section 10 of the
Mumicipal Frumchises Act

FPart 111 - Conditions

5 Approval of Construction
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e Gus Company shall not undertake any excavation, opening or work
which will disturb or interfere with the surface of the travelled portion of any
highwiy unless & permit therefore has first been obtained from the
Engineer/Road Superintendent and all work done by the Gas Company sial |
be 1o his sanisfaction.

Prior lo the commencement of work on Lhe gas system, or any cxiensians or
changes to it {excepl service laterals which do not interfere with municipul
waorks in the highway}, the Gas Company shall file with the Engineer/Roud
Supenntendent a Plan, satisfaciory to the Engineer/Road Superintendent,
drawn lo seale and of sufficient detail considering the complexity ol the
specific lecations involved. showing the highways in which it proposes 1
lay ils gas system and the particular parts thereol it proposes to occupy

The Plan filed by the Gas Companiy shall include yeodetic information for o
particular location

i where circumstances are complex, in order to facilitate known
projects, including projects which are reasonably anticipated by the
Engineer'Road Superiniendent, or

(1l when requested, where the Corporation has geodetic information
for 1ts own services und all others at the same location,

The Engineer’Road Supenniendent may require sections of the gas systém 16
be laud at greater depth than required by the latest CSA standard for gas
pipeline sysiems [o facilitate known projects or to comect known highway
deficiencics.

Prior to the commencement af work on the gas system, the Engineer’Roac
Supenntendent must approve the location of the work as shown on the Plan
filed by the Gas Company, the iming of the work and any terms and
conditions relating to the installation of the work

In addition 1w the requirements of this Agreement, if the Gas Company
proposes 1o alfix any part of the gas system 10 a bridge, viaduel or other
structure, if the Engineer/Road Supenniendent approves this proposal, he
may reguire the Gas Company to comply with special conditions or to enter
inio a separate agreement as a condition of the approval of this part of the
construction of the gas sysiem.

Where the gas system may affect a municipal drain, the Gas Company shall
also file a copy of the Plan with the Corporation's Drainage Supenntendent
for purposes of the Dvatrage Acr, or such other person designated by the
Corparation as responsible for the drain
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ih)  The Gas Company shall not deviate from the approved location for any par
af the gas system unless the prior approval of the Engineer/Road
Superintendent to do so is received.

{14 The Engineer/Road Superiniendent's approval, where required throughout
this Paragraph, shall not be unreasonably withheld.

i The approval of the EngineerRoad Superintendent 15 nol a representation or
warranty as 10 the state of repair of the highway or the suitability of the
haghweay for the gas system

As Bullt Drawings

The Gas Company shall, within six months of completing the installation of any
parl of the gas system, provide two copies of "as built™ drawings to the
Engineer/Road Superintendent. These drawings must be sufficient to accurately
establish the location, depth {measurement betweeen the top of the gas systemn an.d
the ground surface at the time of mstallaton) and distance of the gas svstem. Ths
“as buslt" drawings shall be of the same guality as the Plan and, if the approved pre-
construction plan included elevations that were geodetically referenced, the "as
built" drawings shall similarly include elevations that are geodetically referenced.
L.pon the request of the Engineer/Roud Superintendent, the Gas Company shall
provide one copy of the drawings in an cloctronic formal and one copy s a hard
copy drawing

Emergencies

In the event of an emergency involving the gas system, the Gas Company shall
proceed with the work required to deal with the emergency, and in any instance
where priar approval of the Engineer/Road Superintendeni is normally required ior
the work, the Gas Company shall use its best efforts to immediately notify the
Engineer/Road Superintendent of the location and nature of the emergency and the
work being done and, if it deems appropriate, notify the police force, fire or ather
emergency services having junsdiction. The Gas Company shall provide the
Engineer/Road Superintendent with at least one 24 hour emergency contact for the
Gas Company and shall ensure the eantacts are current,
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Hestoration

The Gas Company shall well and sufficiently restore, to the reasonable satisfaction
ol the Engineer/Road Superinendent, all highways, municipal works ar
unpreverments which it may excavate or interfere with in the course of laying,
CONSLOUCHINg, repairing or removing its gas system, and shall make good any
settling or subswdence thereafler coused by such excavation ar interference, 1F the
Gas Company fails a1 any time 1o do any work required by this Paragraph within a
reasonable period of tme, the Corporation may do or cause such wotk to be done
and the Gas Company shall, on demand, pay the Corpomation's reasonably incurned
cosis, as certified by the Engincer/Road Superintendent,

Indemnification

The Ges Company shall, a1 ell mes, indemnify and save harmiess the Corporation
from and against all clums, ncluding costs relased thereto, for all damages or
imjuries including desth to any person or persons and for damage to any property,
ansang out of the Gas Company operating, constructing, and maintanng its gas
system in the Municipality, or utilizing ts gas system [or the camage of gas owned
by others. Provided that ihe Gas Company shall not be required (o indemnify or
save harmilbess the Corporation from and against elaims, including cosis related
thereto, which it may incur by reason of damages or injuries including death to any
persen or persons and for damage o any property, resulting from the negligence or
wrongful act of the Corporation, s servams, agents or employees

Insurance

ta}  The Gas Company shall maintain Comprehensive General Liability
Insurance in sufficient amount and description as shall protect the Gas
Company and the Corporation from claims for which the Gas Company is
ohliged to indemnify the Corporation under Paragraph 9. The insurance
poelicy shall identify the Corporation as an additiona) named insuzed, bu
only with respoct to the operation of the named insured (the Gas Company ).
The insurance policy shall nod lapse or be cancelled without sixty (60) days'
prier written notice 1o the Corporation by the Gas Company

thy  The issuance of an insurance policy & provided in this Paragraph shall po
he construed as relicving the Gas Company of liability not covered by such
insurance or i excess of the policy limits of such insurance.

{cl  Upen request by the Comporation, the Gas Company shall confirm that
premiums for such insurance have been paid and that such insurance is in
full foree and eifect
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Alternarive Easemeni

Fhe Corporation agrees, i the evenl of the proposcd sale or closmg of any highway
ar any part of a kghway where there is a gas ling n exisience, o give the Gas
Company reasonable notice of such proposed sale or closing and, il it is feasible, to
provede the Gas Company with easemenis over that part of 1he highway proposed
1o be sold or closed sufficient to allow the Gas Company to preserve any parl of the
wits aystemn in its then exisling location. In the even that such easemenits cannot be
pravided, the Corporation and the Gas Company shall share the cost of relocanng
or altering the gas system to [acilitate continuaty of gas service, as provided for in

Parugraph 12 ol this Agresment

Fipeline Relocaticn

(1Y

ibh

i<l

IF in the course ol constructing, reconstructing, chenging, altering or
improving any highway or any muenicipal works, the Corparation deems thal
It is necessary 1o take up, remove or change the location of any pan of the
gas system, the Gas Compeny shall, upon notice 1o do o, remove and'or
relocate within a reasonable period of time such par of the gas svsiem 1o o
lecasion approved by the EngineerRoad Superintendent.

Where any part of the gas system relocated in accordance with this
Paragraph is located on a bridge, viaduct or structure, the Gas Company
ghall alter or relocate that part of the gas system at ifs sole expense.

Where uny part of the gas system relocated in accordunce with this
Faragraph is located other than on 8 bridge, viaduct or structure, the costs of
relocation shail be shared between the Corporation end the Gas Company on
the basis of the 104al relocation costs, excluding the value of any upgrading
ol the gas system, and deducting any contribution paid to the Gas Company
by others in respect (o such relocation; and for these purposes, the total
rciocation cosis shall be the ageregate of the folowing:

ink the amount paid 1o Gas Company employees up 1o and includimg
field supervisors for the hours warked on the project plus the
current cosd of flinge benelits for these emplovees,

(i) the amount paud for rental equipment while in use on the project
and an amount, charged at the unit rate, for Gas Company
eyuipment while in use on the project,

(uid  the amount paid by the Gas Company to contractors for work
related 12 the project.
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{iv)  the cost to the Gas Company for materials used in connection with
the project, and

iv) a reasonable amount for project engincering and project
administrative costs which shall be 22.5% of the aggregate of the
amounts detenmned in tems (1), (1), (it} and {iv) ibove.

{di  The toral relocetion costs as calculated above shall be paid 35% by the
Corporation and 65% by the Gas Company, excepl where the part of the yas
system required 10 be moved is located in an unassumed road or in an
unopened road allowance and the Corporation has not approved its location,
in which case the Gas Company shall pay 100% of the relocarion costs,

Part IV - Procedural And Other Matters
It Municipal By-laws of General Application

e Agresment 15 subject (o the provisions of all regulaging statetes and all
municipal by-laws of genera) application, except by-laws which have the effect of
amendding this Agreement.

14 Giving Motice

Notices may be delivered to, sent by facsimile or mailed by prepaid registered post
io the Gas Company ot its head office or to the auiborized officers ol the
Corporation of sts municipal offices, as the cose may be.

5 Disposition of Gas Syitem

jajp  IFthe Cas Company decommissions part of its gas system alfixed 1o a
bridge, viaduct or structure, the Gas Company shall, at its sole expense,
remove the part of its gas system affixed to the bodge, viaduet or structurc

ih}  If the Gas Company decommissions any other part of its gas syatem, it shall
have the right, bt i5 not eequired, o remove that pan of its gas system. It
may exercise its nght to remave the decomimissioned parts of 1% gas system
by giving notice ol is intention 1 do so by Aling a Plan as required by
Puragraph 5 of this Agreement for approval by the Engineer/Road
Superintendens. I7 the Gas Company does nol remave the pam of the gas
system it has decommissionsd and the Carporation requires the removal af
all or any part of the decommissioned gas sysiem for the purpose of allening
or improving o highway or i order (o fecilitate the consireciion of utility or
other works in any highway, the Corporation may remove and dispose of so
much of the decommussioned yas system as the Corporation may reguire for
such purposes and nedher party shall have recourse against the other for any
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loss, cost, expense or damage occusioned thereby. 1T the Gas Company has
not removed the part of the gas system it has decommussioned and the
Corporation requires the removal of all or any part of the decommissioned
gas system [or the purpose ol altering or improving a highway or in order to
facilitate the construction of utility or other works in  highway, the Gas
Company may elect to relocale the decommissioned gas system and in thit
eveni Paragraph 12 applies to the cost of relocation

Use of Decommissioned Gas System

{a}  The Gas Company shall provide promptly to the Corporation, to the extent
such mformation is knowt.

{i) the names and addresses of all third parties who use
decommissioned parts of the gas system for purposes other than the
trumsmission or distribution of gas; and

ing the location of all proposed and existing decommussioned pans of
the gas svstem used for purposes other than the transmission or
distnibution of gas.

(b}  The Gas Company may allow & third party 10 use a decommussioned part of
the gas system for purposes other than the ransmission or distribution of yas
and may charge & fee for that thard party use, provided

{1 the third party has entered into a municipal access agreement with
the Corporation; and

(i) the Gas Company does not charge a fiee for the third panty’s right of
access 10 the highways.

e} Decommissioned pans of the gas system used for purposes other than the
transmission or distribution of gas are not subject to the provisions of this
Agreement. For decommuissioncd parts of the gas system wsed for purposcs
other than the transmission und distribution of gas, issues such as relocaticn
custs will be governed by (he relevant munmicipal sccess agreement.

IF'ranchise Handbouok

i he Parties acknowicdge that operating decisions sometimes require a greater level
of detar| than that which is appropriately included in this Agreement. The Parties
agree 10 look for guidance on such martters to the Franchise Handbook prepared by
the Association of Municipalities of Ontario and the gas utility companies, as may
be amended from time to Lime,
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his Agreement shiall extend to, benefit and bind the parties thereto, their
successors and assigns, respectively

IN WITWNESS WHEREOF the partics have executed this Agreement effective from the

date wniten above.

THE CORPORATION OF THE COUNTY OF

SIMCOE

Per:

Per

UNION GAS LIMITED

Per:

Viee President

Per

Assislant Secretary






