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Background

By letter dated June 3, 2006, Marc Crockford, an intervenor of record in the 2007 Union
Gas Rates proceeding (EB-2005-0520), filed a request for a Board review of two
decisions it made in the course of that proceeding. The letter is attached as Appendix
“A” to this Decision. Mr. Crockford asked for and received an extension of time for the
filing of his request for review.

First, he requested that the Board review its decision made on May 11, 2006 to deny his
earlier Motion. This earlier Motion, which was filed on May 5, 2006, sought a Board
order requiring Union Gas Limited to correct alleged defects in its responses to a series
of interrogatories filed by Mr. Crockford. In its decision on that Motion the Board found

that Mr. Crockford’s Motion was without merit.

Second, Mr. Crockford seeks a Board review of its decision to accept the Settlement
Agreement as dispositive of the issues reflected in it. This decision was made orally on
May 23, 2006.

The Board’s authority to review its own decisions is governed by the Statutory Powers
Procedure Act (“SPPA”) and Rules 42, 44 and 45 of the Board’s Rules of Practice and

Procedure.

Pursuant to Rule 44, the review is to be directed to the correctness of the Board

decision being reviewed.

Pursuant to Rule 45, the Board may dispose of a request for review with or without a
hearing if it finds that the request does not meet a threshold standard. If, after its review
of the materials submitted by Mr. Crockford, the Board considers that he has not

substantiated his request for changes to the decisions complained of, the Board can
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find that his request for review has not met the threshold, and the Board will dispose of

it without a hearing.

Mr. Crockford’s overarching assertion is that the panel erred when it declined to require
Union to provide answers and evidence as requested by him in his Motion of May 5,
2006. Mr. Crockford asserts that pursuant to Rules 28 and 29, and the SPPA, Union is
required to provide answers to interrogatories. In his view, this error also robs the
Board’s decision to accept the Settlement Agreement of validity. He contends that
insofar as his request for further responses from Union was denied, the Settlement
Agreement is based on an insufficient evidentiary basis with respect to the issues he

has advanced.

Given that his complaint centers on the adequacy of Union’s responses to
Interrogatories, it is appropriate to provide a brief description of the procedural steps the
Board has taken in this case to provide for the filing of Interrogatories, and Interrogatory

responses.

The Interrogatory Process

The Board is obliged to govern its processes and manage hearings in a manner that is
effective, efficient and fair to the parties, while serving the public interest. In order to
accomplish these goals, the Board has established an interrogatory process that is
designed to develop evidence that is relevant to the proceeding in an efficient manner.
Parties are required to relate their interrogatories to the Applicant’'s evidence. This
ensures that the questions asked in the interrogatories are genuinely relevant to the
issues the Board has to decide in the proceeding. The Issues List was developed by
the Board after hearing submissions from the parties. It forms the fundamental
architecture of the evidence in the case. |If interrogatories can be related to the Issues
List, they must be answered, provided they are relevant and seek to solicit information
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that will be helpful to the Board in deciding the case. The first round of interrogatories is

directed to the evidence filed by the Applicant in the proceeding, in this case Union Gas.

The Board’'s procedure then provides for the filing of Intervenor evidence, and an

interrogatory process is directed to that evidence.

Once that aspect of the proceeding has been completed, Board procedure provided for
a Settlement Conference to be held May 1 to May 12, 2006. Following the Settlement

Conference, the hearing ensued.

Procedural Order No. 4, which was issued on March 24, 2006, finalized the Issues List
and placed Mr. Crockford’s Interrogatories within the issues reflected on the Issues List.
This Procedural Order also afforded him an extension of time to file interrogatories, up
to March 29, 2006. Procedural Order No. 4 also ordered Union to provide answers to

his Interrogatories within a specific time period.

Each procedural step in the process is time limited so as to ensure that the proceeding
progresses at a rate which will allow the issues to be definitively dealt with, and so that
rates for 2007 can be implemented on time. It is to be noted that Mr. Crockford asked

for and received extensions of time throughout the process.

The Decision on the May 5, 2006 Motion

The deciding panel specifically found that Union had in fact answered the
interrogatories posed by Mr. Crockford filed up to and including March 29, with the
exception of a few. The responses to the few exceptions were not required because of
the unreasonable effort it would take to answer them. As noted by the deciding panel,

Rule 29 specifically provides for a refusal to answer on such grounds.
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The panel also rejected Mr. Crockford’s request for answers to a series of additional
guestions, which were posed outside of the time allotted to the interrogatory process.
As noted earlier, Mr. Crockford had already been granted an extension for the filing of
his interrogatories.

Almost all of the Interrogatories that fell into this category concerned the Winter Warmth
Program. In this request for review, Mr. Crockford contends that the deciding panel
erred in asserting that Union did not manage the Winter Warmth program. In his view
this is an “error of law on the face of the record”. In his view, Union is managing the
program so as to improperly profit from it. Mr. Crockford's claim is that because

ratepayers support the program they are entitled to know all of its detail.

The answer to this contention is that Mr. Crockford was given a full opportunity to ask
his interrogatories. The Board found that the interrogatories he had posed were
answered. What the Board denied him was an opportunity to ask a further round of
interrogatories, which in the Board's view were new questions, not merely a request for
further and better answers to the original slate of his interrogatories. The Board
rejected those additional questions on the grounds that the Board's process allows for a
single round of interrogatories, not serial opportunities. This aspect of the deciding
panel’'s decision is consistent with the Board’s interest in ensuring that the process is
predictable and efficient. Mr. Crockford’s allegations respecting the management of the
Winter Warmth program should have been supported by his original interrogatories, or

by evidence filed by him later in the process, which he did not do.

In his materials on this request for review, Mr. Crockford submits that the opportunity to
ask interrogatories related to intervenor evidence somehow authorizes the filing of
additional interrogatories for the Applicant. That is that the round of interrogatories
directed to intervenor evidence somehow re-opens the opportunity to file further,
additional interrogatories for the Applicant. This was not argued by Mr. Crockford until

now. It is an argument that has no merit. The interrogatory processes for Applicant’s
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Intervenors’ evidence is purposely staged so that the Intervenor evidence can be
directed to the issues relevant to the Applicant’s evidence, and the Applicant has a
distinct symmetrical opportunity to test and explore intervenor evidence through
interrogatories. It does not create a new opportunity for Intervenors to pose additional

interrogatories.

Mr. Crockford asserts that the SPPA authorizes the Board to require a party to provide
information at any time prior to the completion of the case. Once again, this was not
argued before the deciding panel. The answer to this claim is that the SPPA
authorization does not mean that the Board must make any such order. Fairness
requires that the Board follows a reasonable procedure to enable parties to adduce the
evidence relevant to the issues recognized within the proceeding. This was done in this

case.

Mr. Crockford asserts that the Board's requirement that he provide a compelling case in
support of his interrogatories is unreasonable and not supported by its rules. The
answer to this claim is that in order for cases to proceed in an orderly manner, evidence
must be relevant to the proceeding. Relevance is determined by reference to the issues
list. This means that requests for information must relate to matters within the Issues
List and be of assistance to the Board in deciding the matters it must decide in the case.
The requests must also be reasonable. It is not reasonable to ask an applicant to redo
its accounting methodology, the source of Mr. Crockford’s complaint, without a clear
demonstration that the resulting evidence would materially assist the Board in making
the decisions necessary in the case. As the deciding panel found, so far from not being
consistent with its Rules, Rule 29.01(b) of the Board’s Rules specifically anticipates

such a case as is presented here.
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The Settlement Process

In addition to his concerns respecting the interrogatory process and its effect on the
Settlement Conference and the resulting Settlement Agreement, Mr. Crockford asserts
that he was not advised by the Board that the Settlement Conference was proceeding
even in the face of his motion concerning the interrogatories, and that his failure to
participate was attributable to the lack of notice. This assertion is not supported by the
record. The record shows that Mr. Crockford had ample notice that the Conference was
being held and that he chose not to participate. It was referenced in Procedural Order
No. 1. There is nothing in the public record of any request to participate by telephone.
It is also noteworthy that this concern was not mentioned by Mr. Crockford when he was
addressing the Settlement Agreement in the course of the oral proceeding. Mr.
Crockford’'s sole concern was the effect of the deciding panel's decision respecting

interrogatories on the Settlement Agreement.

Mr. Crockford asserts that “none of his issues” were settled in the Settlement
Conference. The answer to this contention lies in correspondence which establishes
that all of Mr. Crockford's interrogatories were placed within the issues approved by the
Board as part of the Issues List (Procedural Order No. 4). No intervenor has a slate of
issues unique to itself. Issues find their way into the proceeding through their adoption
by the Board as part of the Issues List. Accordingly, when the Board accepted the
Settlement Agreement it accepted the settlement of each of the discrete issues reflected
in it. Insofar as “Mr. Crockford’s issues” were captured by the Issues List, his issues

were settled when the Settlement Agreement was accepted.

Mr. Crockford asserts that the Settlement Agreement was accepted as the result of a
vote or a popularity contest. This assertion is without foundation. The Settlement
Agreement was accepted by the Board as representing a very broad consensus arrived
at by parties representing a very broad cross section of interest and opinion. The
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Agreement was accepted because it represented a reasonable and responsible

resolution of the issues covered by it, which accorded with Board practice and policy.

Mr. Crockford also suggests that in accepting the Settlement Agreement, the Board has
improperly delegated its authority to approve rates to the intervenors. This line of
reasoning would preclude the settlement or resolution of all manner of matters before
administrative tribunals and courts. The orderly exercise of the Board’'s statutory
mandate is dependent on its ability to adopt and accept settlement proposals if they are
reasonable. To be sure, such settlements must be supported by evidence, and must be
consistent with Board policy and practice. A review of the Settlement Agreement shows
that it is very clearly rooted in the evidence in the case. The Board accepted the
Settlement Agreement, which was supported by a broad cross section of interests and
opinion. The Board in accepting the Settlement Agreement is exercising its authority,
not delegating it. To reject the Settlement Agreement on the basis proposed by Mr.
Crockford would be to reject the comprehensive consensus arrived at, and require an
obviously unnecessary oral proceeding costing many hundreds of thousands of dollars,
all of which costs would likely be borne by ratepayers across the Union franchise area.

Mr. Crockford suggests that the fact that intervenors were not required to attend the
Settlement Conference and were not advised that issues that an intervenor may be
interested in may be settled denies the process validity. There is no reasonable
obligation on the Board, and probably no authority in it, to require the attendance of a
party at a settlement conference. Attendance at the Settlement Conference, while
expected, is not mandatory. Parties who choose not to attend must accept the
consequences of that choice. In this case, Mr. Crockford chose not to attend any portion
of the Settlement Conference. Procedural Order No. 1, which provides notice of the
Conference, gives a clear indication that its purpose is to resolve outstanding issues,

and the fact that that occurred could not come as a surprise to him.
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In the course of his submissions Mr. Crockford asserted that his rights pursuant to the
Charter of Rights and Freedoms had been violated by the Board. Specifically he
suggested that the Board’s refusal to grant him costs in advance has denied him choice

of counsel.

This assertion is without foundation.

Mr. Crockford’s claim for costs in advance was predicated exclusively on self-

representation. At no time has he ever suggested that he intended to retain counsel.

Without in any way wishing to decide or comment upon the extent to which Board
processes attract the rights claimed by Mr. Crockford, or the prospect of success of
such a claim should it be made in a different circumstance, Mr. Crockford’s assertion in

this case, and on this record, is definitively refuted.

Mr. Crockford also made allegations and purported to pose questions for Union
respecting the so-called Garland case. Such assertions have no relevance for his

request for review, and the Board has disregarded them.

Finally, Mr. Crockford appears to be seeking the production of documents respecting
the settlement process. A Settlement Conference is conducted by the parties, and the
Board panel is neither a participant nor privy to any of the discussions or documents
exchanged at the Settlement Conference. In fact, the Board's Settlement Conference
Guidelines specifically mandate that any admissions, concessions, offers to settle and
related discussions be held in confidence by those participating in the Conference.
Aside from the final settlement proposal itself, no documents or discussions held in a
Settlement Conference are admissible in any Board proceeding. The Board therefore

does not have access to the documents Mr. Crockford appears to be seeking.
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Conclusion

For all of these reasons the Board concludes that Mr. Crockford has failed to present a
compelling case to pass the threshold issue in Rule 45. In the Board’s view, there is no
case to answer, and the Board will not require any party to the proceeding to file

responding material to Mr. Crockford’s request for review. Mr. Crockford’s request is

denied.

DATED at Toronto, June 29, 2006.

Signed on behalf of the Panel

Original Signed By

Paul Vlahos
Member
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