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PART C — Decision under Appeal

The decision under appeal is the Ministry of Social Developmert and Social Innovation (ministry)
reconsideration decision dated October 1, 2013 which deniad the appellant's request for a Monthly
Nutritional Supplement ior vitamins and minerals and additional nutritional items. The ministry held
that the requirements of Section 87(1.1) of the Empiocyment and Assistance for Persons With
Disabilities Regulation (FAPWDR) were not met as there is not sufficient information to establish that:

- as a direct result of the chronic, progressive deterioration of health, the appellant displays two
or more of the listed symptoms;

- the appellant requires vitamins and minerals tc alleviate the symptoms of his chronic,
progressive deterioration of heaith and to prevent imminent danger to life; and,

-the appellant requires additional nutritional items as part of a caloric supplementation to a
regular dietary intake to alleviate the symptoms of his chronic, progressive deterioration of
health and to prevant imminent danger to life.

PART D — Relevant Legislation

Employment and Assistance for Persons With Disabifities Regulation (EAPWDR), Section 67(1.1)
and Schedule C, Sectio~ 7
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PART E — Summary of Facts

The evidence before the ministry at the time of the recorsideration decision included an Application for
Monthly Nutritional Supplement (MNS) dated June 18, 2013 signad by a medical practitioner and stating in
part that: ‘
-the appellant's severe medical conditions are L4-L5, L5-$-1 disc degeneration and L5 radicuiopathy, with a
note: "sustaired post work injusy" and to see appended CT and X-Ray Raports;
-in response to the question whether as a direct result of the chronic progressive deterioration in health,
does the appellant display two or more symptoms, the medical practitioner indicated the symptoms of
significant muscle mass loss, with a ricte "muscle wasting thigh and leg”, and significant naurological
degeneration, with a note "muscle wasting and chronic pain;
-the appellant's height znd weight are recorded;
-in response to a request to specify the vitamin or minerai supplements required, the medical practitioner
noted multivitamins, calcium, iron, etc. and that he "needs these for long term use™
-in response to a request to describe how the vitamin or mineral supplement will alleviate the specific
symptoms identified, the medical praciitioner wiote "srevent osteoporosis, helps muscle strength and
growth;"”
-in response to a request to describe how the vitamin or mineral supplement will prevent imminent danger
to the appellant's life, the medical practitiorer wrote "prevents or slows progression of muscle wasting:;"
-in response to a request to specify the additional nutritional items required, the madical practitioner wrote
"fruit and vegetables and protein rich foods™;
-in response to the quastion whether the appellant has a medical condition that results in the inability to
absorb sufficient calories o satisfy daily reguirements through a regular dietary intake, the medical
practitioner wrote "unsure";
-asked to describe how the nutritional items required will alieviate one or more of the symptoms described
and provide caloric supplementation to the regular diet, the medicai practitioner noted "high protein diet will
help with muscle growih;"
-in response to a request to describe how the nutriticnal items requested will prevent imminent danger
to the appellant's life, the medical practitioner indicated "no imminent danger.”
-the additional comiments by the docior are that the appetlant has no family doctor and was seen at a walk-
in clinic and the madicat practitioner reviewed "few past ivedical notes.”

As well as the following:

1) X-Ray Report dated August 18, 1986 of the avpellant's lumbar spine;

2) X-Ray Report dated January 21, 1987 of the appellant's lumbar spine;

3) CT Report dated May 25, 1994 of the appellant's lurnbar spine:

4) X-Ray Repoit dated November 18, 1894 of the appaliant's lumbo-sacral spine;

9) X-Ray Report daled June 24, 1996 of the appeilant's lumbo-sacral spine;

8) CT Report dated June 24, 1998 of tha appellant's lumbar snine with contrast;

7} Operation Report dated Februaiy 4, 1897 to aleviata L4-5, 1.5-81 disk degeneration and L5 radiculopathy,
left side;

8) Page 2 of Report dated March 4, 2000 of & CT of the appellent's lumbar spine;

9) X-Ray Report dated February 1, 2000 of the appellant's lumbar spine;

10} X-Ray Report dated Cctober 30, 2002 of the appellant's lumbar spine;

11} X-Ray Report dated June 12, 2003 of tha appeliant's lumbar spine; and,

12) Request for Reconsideration dated August 22, 2013

Prior to the hearing, the apnellant provided the foilawing additional document:

Letter dated October &, 2013 from the medical praciitionar who completed the Application for MNS.

Requested to respond to e point that muscle mass wasting in the appeliant's left leg thigh and calf does not
describe how much muscie mass is lost and its significance in measurements, the medical practitioner wrote
“right leg calf 37.5 am, left Isg calf 32 om, 10 ¢m in from isint line (loose).” Asked to explain how the requested
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vitamins and minarals will |

wain alleviat e ’1‘"1" soacific symptom of significant neurological degeneration and to
prevent imminent danger o lifa

:, the medical pr ac**lor\c:r wrote "it will definitely help.”

The ministry did not cbject to the admissibility of the additional letter. The panel admitted the appellant's
evidence as further detail of his conditicn and being in support of the information and records before the
ministry on reconsideration, pursuant to section 22(4) of the Employment and Assistance Adt.

In his Notice of Appeal, trz appeliart exsressed his disagreement with the ministry's reconsideration decision.

The appellant consentzd (o the attendancs of a ministry o er at the hearing.

At the hearing, the appsilant stated that in 1997 he had an [4-5, 1.5-S1 fusion operation and has had ongoing
pain on the left side that radiates down his leg. Hs must take narcotic medications every day to relieve his
pain. As a resuit of the chironic back pain, he has not worked since 1998. This injury has "crippled"” his life and
he has tried to find some enjoyment despite his limitations. The medications he takes cost $150 per month
and are not covered by the ministry. The appellant stated thar with the vitamins and minerals and other
nutritional tems, he might not need to take as much medication bacause he will be stronger and have more
energy. The appeilant stated that the ministry accepted that he displays one of the listed symptoms, namely
significant neurclogical degeneration. He also has significant muscle mass loss which has gotten worse over
the past 5 years. He has weaakness in his left side which makas it hard to keep his balance when he is
walking, and he is concernad about falling. The appeliart stened tnhat the doctor has set out the benefits of the
muitivitamins, calcium and iron and the other nutriticnal items and, overall, it will strengthen his muscles and
stop him from falling. The appellant stated that these items should reduce his chronic pain and also reduce
the risk of organ failure duz to use of strong narcotic medications. The appeilant stated that organ failure
could happen a year from riow, or it could be 10 years from now. The appellant stated that he has taken
multivitamins in the past and these have helped with his energy level and strength.

The appellant explained that, in the letter dated October 8, 2013, the doctor sets out the measurements of his
right calf compared to his eft calf, measusad at the same point on his leg. The doctor drew a line on his legs to
ensure the measurements were taken at ihe same place. His left leg is smaller by 5.5 cm, as compared to his
right leg. This was the first time that messuremenis were taken since the appellant did not realize that this sort
of detail was required. The appellant stated that on his 12t side he has no ankle reflexes, and he experiences
tingling and weakness and these symptoms are getting worsa. His right leg is healthy and normal. The
appetlant stated that he 1s not physically active comparsd to 2 normal person. He does things at a slow pace,
with no recreational aclivities. He has pain and tendernass in both his back and his leg. The appellant stated
that he has moved to a new community and has not yet found a family doctor, so the doctor who completed
the MINS Application is at a walk-in clinic.

The ministry relied on its reconsideration decision which included evidence that the appeliant is a Person With
Disabilities (PWD) in receipt of disability assistancs. On June 20, 2013 the appellant submitted an application
for the MNS, for vitamins and minerals as well as for additional nuiritional items. At the hearing, the ministry
stated that to be satisfied ihat the symptom of sigrificant muscle mass less had been met, there would need to
be more information about prior measursrmants of the appellant's leg in order to compare and to determine the
change over a specified pericd of time.
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PART F — Reasons for Panel Decision

The issue on the appea! 15 whether the minisiry decision. which denied the appellant's request for a Monthly

Nutritionat Supplement for additional nutritional items and for vitamins and minerals because the requirements

of Section 67(1.1) of the Lmployment and Assistaice for Pe,r sons With Disabilities Regulation (EAPWDR)
were not met, was regsonably supported by the evidencs or is a reascnable application of the applicable
enactment in the circumstances of the appallant.

Section 67(1.1) of the EAPWDR sets out the eligibility requirements which are at issue on this appeal for
providing the additional nuiritional supplement, as follows:
Nutritional supplement
67 (1.1} In order for a person with disabilities to receive a nutriticnat supplerment under this section, the
minister must receivz a request, in the form specified by the ministar, completed by a medical
practitioner or nurse practitioner, in which the practitioner has confirmad zll of the following:
(@} the person with disabifities ©o whom the requast reistas is being treated by the practitioner for a
chronic, progressive deterioration of hzalth on account of a severe medical condition;
(b) as a direct resuit of the chronic, progressive detericrztion of health, the person displays two or more
of the foliowing symploms:
(i} malnutrition;
{#) underweight status;
(it} significant weight loss
(v} significant muscle mass loss;
(v) significant neurslogical degeneration;
{vi) significant deterioration of 2 vital organ;
{(vil) moderate to savere Immune suporession:;
(c) for the purpese of alieviating a symptom referrad to in paragraph (b), the person requires one or
more of the items set cut in section 7 of Schedule C and specified in the request;
(d} failure to obtain the items referred to in paragraph () wili result in imminent danger to the person's
lifa.
Section 7 of Schedule C of iha EAPWDR provides as foliows:
Monthly nutritional supplement
7 The amount of a nutriticne! supplement that may be provided undear section B7 [nutritional supplerment] of
this regulation is tha sum of the amounis for hose of tha .o:iowing tems specified as required in the request
under section 87 (1) {(c):
(@) for additional nutritional items that are part of a calaric sepplemeantation to a regular distary intake, up to
$165 each month;
(b} Repealted. [B.C. Reg 83/2010, . 3 (b))
{c) for vitamins and minerais, up to $40 each month,

The ministry acknowiedgad that the medical pracitioner confirmed that the appellant is being treated for a
chronic, progressive dete-ioration of heaith on account of a severe medical condition, specifically disc
herniation and L-5 radiculcpathy. pursuarit to Section 87(1.1a) of the EAPWDR.
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ﬁwo oFf more sympfoms
The ministry's position is that sufficient information hias not bean orovided from the medical practitioner to
establish that as a direct rasuit of the chronic, pfooresmvm deterioration of health, the appellant displays two or
more of the listed symptorns, oursuant (o Section §7(1 11(b) of the EAPWDR. The ministry argued that the
medical practitioner reportad that the appellant's %;mpt:'ns are significant muscle mass loss and significant
neurological degeneration; however, the commeri muscle w*a:,f ing thigh ard leg” does rot describe how much
muscle mass the appeliart has lost and over what period of time this has occurred to establish that the loss is

"significant.” The ministry acknowledgad that the appsilant displays the symptom of significant neurological
degeneration as a direct result of a shronic progressive detericration of health. The appellant's position is that
there is sufficient information from the medical praciitioriar to establish that as a direct result of the chronic,
progressive deterioration of his heaith, he also displays the symptom of significant muscie mass loss and,
therefore, two or more of ing listed symptoms. The appeilant arguad that, in the letter dated October 6, 2013,
the doctor sets out the measurements of his right calf comparad to his left calf, measured at the same point on
his leg and his left lag is smalier by 5.5 cm as compared to his right leg due to muscle wasting. The appellant
argued that on his left side he has no ankla reflexas, and he experiences tingling and weakness and these
symptoms hava been gething worsa over the past 5 yaars.

Panel decision
Section 67(1.1)(b) of the EAPWDR requives that a medical practtioner confirm that as a direct result of the
chronic, progressive deterioration of healih, the person digplays two or mere of the symptoms listed. Although
the ministry raised an issue with a lack of detail with respect to the nature and extent of treatments to support a
diagnosis of a "significant’ neurological degeneraiicn, tha ministry ulimately acknowledged that there is
sufficient information from the madical piautltioner with the cescription "muscle wasting and chronic pain,” to
establish that the appellant displays one of the symptoms listed, baing significant neurclogical degeneration.
However, for the symptom of asgn fficant muscle mass loss, the ministiy determined that the description
"muscle wasting thigh and e y ‘was ﬂot suificient o establish the symptom was "significant.” In the lefter from
the medical practitioner dzied October 5. 2013, in response to the point that muscle mass wasting in the
appeliant's left leg thigh and calf does rot describe how much muscle mass is lost and its significance in
measuremenis, the medical wrnctmuml w.otc 'Auht leg calf 37.5 om, left leg calf 32 cm,10 cm inferior from
joint line (loose).” At the '.»:-ar ing, the ministry stated that to be satisfied that the symptom of significant muscle
mass loss had been mat, nere woqld need to be more Hformation about prior measurements of the
appellant's leg in order to cm..paie and to determine the change over a specitied period of time. However, the
panel finds that the medical practitioner indicated in the MNS application that there has been an ongoing
t process of "wasting” of the muscles in the appelizm's thigh and lag, rather than a completed process of
‘wasted' muscles. The apzeiant stated the wasting has Jotten worse over the past 5 years, and the left leg is
now 5.5 cm smaller than the 12ft. With the new infarmation er m the medical practitioner in the October 86, 2013
letter, the panel finds that the ministry's conclusion that there 3 not sufficient information to establish that as a
direct result of the chronic, wrogressive defarioration of heaith. the aopellant displays two or more of the
symptoms listed, pursuant to Section 87(1.13{b) of the EAPWDR, was not reasonable.

Vitamins and Minerals
The ministry’s pasition is that sufficiznt information has not tesn provided from the medical practitioner to
establish that the apneilant requires specific vitaming and minerals to alleviaie the symuptoms of his chronic,
progressive deterioration of health and to prevent imminant dangar to e, as required by Section €7 (1.1)(c)
tand (d) of the EAPWDR. The ministry argued thei the medicad practitionar specifies that the appetlant requires
multivitamins, calcium and iron on a long term basis and these will help muscle strength and growth, but there
is not a sufficient expiznation for how thess ilems wiil he p alleviale tne symptom of neurclogical degeneration.
The ministry also arguad that the medicat practitionsr H’l.‘l(,dff"b that multivitaming, calcium and iron will prevent
imminent danger to the apnpeliant's life as these itarms wid "slow prograssion of muscle waﬁtmg and there is
not the immediacy prasent in the appellant’s circemsiancas ol the present timea to show an "imminent” danger
to life. The ministry arguad that the thrests gfg\gg@_g@j;r.yg:_!e“\;ga;siii_z_}g_may or may not occur at unspecified
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future times. The appellant's positon is that suffician| .';_'ﬁ'w*m:x‘ic)f' nas been provided to establish that the
multivitamins, calcium and iron supplementation is raquirad to atleviate one of his symptoms of his chronic,
progressive deterioration of haalth and to prevent imminent dangar to life.

Panel decision

Section 67(1.1)(c) of the EAPWDR raquires that the: medical praciiticner confirm that, for the purpose of
alleviating one of ths Syn*g,’mma referred toin sub-saction (b}, the appellant requires the vitamins and minerals
as set out in Section 7 of Schadule C. In the Applination for MNS daizd June 18, 2013, the medical practitioner
reported that the vitamins or mineral suppiemenis raquirad by the rmf} ant are muitivitamins, calcium, and
iron “for long term use”, and that these tars will 2lleviats the specific symptoms identified by preventing
osteoporosis and heiping muscle strength and groath. In the e f% (}d‘xed Qctober 6, 2013, when asked to
explain how the reguasted vitaming and rainerals wi !l heln ale \J e the specific symplom of significant
neuroiogical degeneration and to nisvent imminert dangar to i tfaF’ madical practitioner wrote "it wiil
definitely help.” With the naw information from the medical ;:-.ra. tiioner in the October €, 2013 letier, the panel
finds that the ministry's conclusion that thers is not sufficient information to establish that the appellant requires
multivitamins, calcium and iron for the purpose of alleviaing an idantified symptom, pursuant to Section
67(1.1)(c) of the EAPWDR, was not reasonadle.

Section 67(1.1)(d) of the EAPWDR raquires further that the medical practitioner confirm that failure o obtain
the vitamins and minerals will result in imminent ger 1o he ani ;plum s life. In the application for the MNS,
in responsa to the request (o describa how the muitivits Hns ca.ciuim, and iron will prevent imminent danger to
the appellant's life, the medical practitionar indicaisd that it "prevents or slows progression of muscle wasting."
In the tetter daied October 6, 2013, wher ssked to explain how the requested vitamins and minerals will help
alleviate the specific S‘fiTi[“JiDiT': of gignificant naured 'Jgéca’ degeneration and to prevent imminent danger to life,
the medical practitioner wrote “it wili cefinitaly help.” While the evidence demonstrates that the multivitamins,
calcium and iron would be beneficizl to the appellant's haalth and pravent or slow prograssion of muscle
wasting and halp alleviate the nsurological degenseaiion, there was no information provided to establish a
rapid rate ¢f muscle mass loss or nsurclogical degenaration that wouid indicate a rate of deterioration in the
appellant's health such that a failure to obtzin the vitamirs and minerals will result in an imminent danger to the
appeltant's life. Therefore, the panel finds that the minisiry reagonably determined that there is not sufficient
information currently available to estzblish that failare o obtain the vitamins and minerals will result in
imminent danger to the appaliant’s {ife, pursuant to Secion 87(1 1)(d) of the FAPWDR.

[

Additional Nutritional liems

The ministry's poesition is that tis fied that the appeliant rzquires edditional nutritional items as part of
a caloric supplementation o a e v intake fo slevialz the symptoms of a chronic, progressive
deterioration of haalth and o » wnineni canger (o the appeilant’s e, The ministry argued that the
medical practitioner repor.cci that the addilional nutriional iterm required to alleviate symptoms is fruit and
vegetables and protein rich foods and this request is for nea lthy “oods suggesting a spacific dietary
complement rather than a nead for more calories. The ministry argusd that the medical practitioner does not
report that the appeliant has & medical conditdon $iat res n{ S i Lh:= inaility o absorb sufficient calories to
satisty daily requirements through a raguizr distany int. ‘s8ponse in the MINS application was
"unsure." The ministry argued that tha meao Hiicrer indicatad the appailant’s height and weight and that
his Body Mass Indax (BMI) s ca!cu latad refore. he s not in need of caloric supplementation.
The ministry arguead that the m by ih(.' thers is "no imminent danger” in the MNS
Application and, therefore, ¢ @ nutiitionat tems will result in imminent

danger to life

The appeilant's pasiticn is that suflizient wormation has bzen provided by the medicat practitioner to establish
that he requires additional nutritonal itercs &3 pan of a G.IJ i stpplamentation to a reguiar dietary intake to
alleviate the sympioms of a chronic, progressive ceteriorai ’)f newm and to prevent an imminent danger fo
his life. The appellert arguer) *_’.‘-:-?tF&@;{%@-:,B?%f?-:____:’_?if_f_-*?_ : of the nutritional items in the MNS
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could be 10 years from now.

Panel decision

identified a diet which includas £

67(1.1)(c) of tha EAPWDR.

and help with muscie growth, 'n

67(1.1)(d) rafers to an iminy

fegistation.

Conclusion

Section 67(1.1)(c) of the EAPWDR raquiras that ine medi
alleviating a symptom referred to in sub-se
are part of a caloric supplementation to a regular distary intake, as
Application dated Jure 18, 2013, in response to a recuest to r; R0 f
the medical practitioner indicated "fruit and vegetas

panei finds that the ministry reasenably o
that invoives ap;::ropriaie tood choices for o |‘m:~gulrv cielary intake, rather than caloric supplementation to a
regular diatary intake. inihe MNS 'ipu{i{?"ﬁ‘f‘f in response to the guastion whether the appellant has a
medical condition that resuits in the nabiity to abs
regutar dietary intake, the medical praciiticney indicatad "unsure” and that the "high orotein dist will help with
muscle growth." The medica! practitizner ndicated the sppefiants helght and weight in the Application and
this facilitated a calcuiation of his BN at & score of 30, which indicatas a weight well above the normal range
and suggestis, as the ministry concluded
regular dietary intake., Therefors, *h—ﬂ D&
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