
Acti0~1 NO. 9801 00113

IN THE COURT OF OUEEN'S BENCH OF ALBERTA

,)UOIClAL DISTRICT Of CA~GAAY

BETWEEN:

GULF CANADA f~ESOUACES LIMfTED

APAFc~!

and

THE MINISTER OF ENVIRONMENTAL PROTECTION

and EM/IFiONMENTAL APPEAL BOARD

- .. .

MEMORANDUM OF JUDGMENT

Of The Honourable Madem Justice C.L KENNY

Gulf Canada Resources Limited ('Gu~~ brir►~s an app~cetion fa jud~dal

review in particular, an Order in the Nauxe of Certiorari to quash the order d ~e

Ministef of Ern►ironmental Protedi0n (`tl~e Minister made on July 19, 1994.

PROCEDURAL BACKGROUND_

1. On June 21, 1994, Reclamation Ce+tificate X31843 was issued to

Gult pursuant to Section 123 of the Environmental Protection ar►d

Enhancement Ad, (the '~t'~.
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2. On November 3, 1994, Mr. Murray Williams filed a Notice of Appeal

pur5uent to Section 84(1)() of the Ad.

3. On July 7, 1995, the Environmental Appeal Board (the '8oerd"')

issued Its Report and ABCommendationa end submitted the Report

to tt~e Mirtiste~ of Environmerttel Protection (tt~e 'Mirtiste~ pursuant

to Section 9t (1) of the Act.

4. On July 19, 1995, pursuartt to Section 92(t) of the Act, tt~e Minister

made an o~0er mat the Recommendations of the Board be

implemented.

5. The App~+cant, Gua Canada Resources ~mited (`Gulf, appNed by

way of Oriflinating Notice, filed January 3, t 998, for judicial review.

eACKGROUNO

GuN constructed a wensite on property owned by the Vlrlfams in December

of 1988. The well was abandoned at the end of January, 198.9 with site restoration

competed by Juy o1 1989.
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In October of 1993, Gun hired ~r,dependent cor►sult~nls, Endrill ResourcK

Consunants Inc. ("Endnil~ to prepare an assessment wNch oonfrmed that GuN had

sadsfed the necessary requirements for the Issuance of a Reclamation Certil~cate

pursuant to the Environmental Protxt~on end Enhan~gment A~, RSA. c. E-t3.3 er~d

Aegu~ations.

Gulf applied for a RedamaCion Certificate on Jarwary 24, 1994 end en

inquiry was held at the we~~s~te on June 2t, 199a attended by twp inspector pursu8rrt

to tfie Act, the' V1r11iams and ►epresentdtives of GuN.

A Reclamation Certiflceie was issued o~ .June 21, 1994.

On November 3, 1994 the WilGerns filed a Notice of Appeal of tt~e

Reclamation Certificate with the 8~rd. Tie arguments set out in tho Notice of Appeal

which the Board felt it had jurigd'~Cti~on fi0 heir wee:

a) a request for an analysis d soil samples taken by GuM during the

Reclamation proctss, end

b) removal or covering up of drilling mud at tfie surface.
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The neartnq was held June 9, 1995 and the ,~tport and reoommendat:ora

of the Board were issued on July 7, 1995 wf►erein the Boetd made tie Iollowing

recommendations to tie Minster:

t . That the appeal against the issuance d Rec~ametion Certificate

#~3t8a.3 be albwed end,

2. that Gult be required to re-apply br a Reclamation Certfic~ie with

such re-application to include tie lolbwing:

a) a description of aA substances preset in the land as a resuR

of the weI1SR8 dsturbBnCC, SpeCiflC.ally inCl~~rp the

descrip~on d any conseNation or redemati~on prxedures

which may have resulted in calaurn deposit9 on the suiace

of the soil; end

b) particulars of the ct~aracteris~cs er~d properties o1 the

rectaimed Iand speafically indudin~ a oompiete soils

assessment of the wensite and adjacsrtt property including

chemical analysis as contemplated by the reclamation criteria

for wellsites and associated faaity.



•s -

On July 19, t 995 ttte Min+ster issued do order wherein he e9reerd with the

recommendations of the Board.

GuH requests that the order Snd the report be quashed on the basis tf~at

the Board acted artside of its jurisdi~on and becays~ it hss failed to provide 
reasons

to support its derision.

13SUES

t. What ~s the appropriate standard of rev+eM/~

2. What is die jurisdiction of the Board and die lu~r„ster witr► respect to a

Aedamation Cetif care?

3, Do the report a~r~d Ministers ordu exceed the jurisdc~on of the Board and

th6 Minister

4. Do the report and Ministers order, insofar as it is based on the report, fail

to provide tt~e reason for the result?
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ARGUMENT AND AUTHORRY

1. Stenderd of ev~ew

TMe determinatlon of tie appropriate standard of review is as set out in die

authorities referred to me by Camel, In particular, Cansdlan 9~oadcs~Gnp Corp. r.

Canadian tabour Relation' 6d., [1995) 1 S.C.R. 157 and Pezim v. BrRhh Columbia

(SuperlMendenf of Broke»), (1994) 2 S.C.R. 557 (1994) 22 Admin. LR. (2t~ 1 es

followed by our Court in S~auernvhRo •t al r. Alberts Environmental Appeal Board

(t 995). 175 A.R, a2 (0.8.) and bow Valley Naturalists Society r. Alberti (1995), 35 ARa

l.R. (3~ 295.

S~mP~Y P+~, ~ appropriate star►dard for juddel review is'oort 'with

reaped to jurisdictional issues end 'paten unreasoneb~it~/' with respect ~o non-

j~xiSdiCtio~et iSSueS. if the BOard hag eCted Outsid9 of tl~eir authority under tl1s ~g tt16r1

they have made a derision wrwch ie not within t~'~eir jurisdidbn and, a~ wch, the

standard of review of the Court, is to determine wfiett~er in this case fhe Board and the

Minister acted 'correcttY in Complying v+rith weir statutory duty.

In tt~e event that the Bo~O and the Minister were acting within the authority

given to them by tt~e Amt their decision is subject to judicial review only if d~eir findings

were patently unseasonable.
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The eppi;cant argues chat the Board and tie M~rister pu•porte0 to exerase

jurisdiction which they cl~Q not heve in ~oniinfl to their decis+on 8r~ therefpre the Boards

deGsion should be reviewed On a 'careCtnes9' standard.

{n U. S., Loco/ 298 v. B►b~ault (t 988J 2 S.C. R. X448, the Supreme Co+rt

of Canada stated that in determining whether an Issue is j~xisdcilonel, one must

undertejce a 'pragmatics and ftmctional analysis' of the provisions of the le~iglatipn

ir,clud+ng:

a) the wordinfl the statute conferring jurisd+cnon pn the tribunal;

b) the purpose of tie stehlte creating the ~ibtr~al;

c) .the reason for the tribunals e~ostenCe;

d) the regulatory mande~te srtd expertise of the tr~'bunal;

e) the nature of the problem before the tribu~el.

2 What is the Jurisdiction oft e Environmental ApQealBoar~

There is no privative clause in the ~t or the regulatlor~s which govern the

Board which would protect the Boards deasion and therefore, there is a right of dppeel



.~.

t0 tha COurt ill ~EvrCw.

The respondents argue that both the Board and the Minister have acted

within their statutory authority and therefore within heir jurisdiCbo~ pursuant t0 the l~

and the regu~ations.

The statutory authority of the Board and the Minister hom a 'tuncdonal'

point of view as it rebates to this matter is as follows:

a) the Board has the power to hear and determine a notice of objectidt

(s. 84 of the A c1 with respect to a Aeclemation Cettiflcste issued by

an inspector eider s. 123 of the ~;

b) the Board must, wittvn 30 days o{ the hearing, submit a report to the

Minister which includes its recornmendetionsand asummary of the

representatia~s that were made to it (s. 91(1) of the A.~;

c) _the Board may, and the Minster may on receiv+ng the report o~ the

Board, Confirm rever58 Or vary the deasion appealed 8nd make any

decision that tt~e person whose decision was appealed could make

and may make any further order that the Board or Minister conslder5
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necessary for tJ~e purpose o~ carry~nq out the decision (es. 90(3) end

92(1) o~ the ~.

The statutory p~ovisione were carried out by both the Board and die

Minister and the respondents therefore ar8ue that the decision of the Board and the

recommendation to the Minister re5uldrt9 in tfie Minist9r's Order were witllln 88Ch part~/s

jurisdiction.

me epplicarn argues that the Act creates a Conservation and Reclamation

Council ~ovemed by an Executive (5. 131 of tt~e A,,.,,~ tt~e duty d which is b Carry out fhe

fi~nctions and duties relating to conservation and reclamation as are sssi~ned by

regulation. The Co~se~rva~on at~d Reclamation AegulBGon (Alberta Aequtetlon t 15~'9~)

ir►dcates that the ob~ecc~ve Of Conservetlon and rec]amation is to return tlx Iend tp en

'equivalent land capabi~ which terms are defr~ed in the Re~ul~tion. The Reg~la~pr►

Axthe~ indGcBtes that the Exectrtive may estabnsh standards and Criteria br opr~servgtipn

end ~eclametiOn.

The applicants argue, therefore, that the board h&5 no jtxisd~on tp

amend, add or change the reclamation criteria as established and that their juri9dlctlon

is pmited simply to a review o7 whether or not the deaslon of the reclamation inspector

i~ reasonable in light o~ the reclamation criteria and whether or not that criteria was

satisfied. If t?~e criteria was satisfied and the inspector Issued a reclamation Certificxt~
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tie applicant argues that that decision shoulC only be ~rTter~ered with where it Is clearly

unre85or►able.

3. Oo the Remit arxi Minister's Order E~cceed t1~

,k~risdction of tt+e Ertvironm~ntal Appg~l Board and the Minister?

The 8oerd and the M+nister, pursuant to ss. 90 anC 92 of the Ad may make

any decision that t1~e Director could make and may confirm, reverse a vary tt~e deasion

appealed. They may also make any itx~the~ order that they consider necessary for the

purpose of carrying out their dec+s+on. Section 123 of the Acs provides a wide discretion

n the Inspector.

The Director, under s. 124 of the iAr ,may amend. add or delete s t~9rm or

oondtion Irom the Reclamation Certificate. The eppicer~t argues that what haPP~~

here was the Board cancelled the Rectametlon Certificate and S. 124 indicates that the

Director may only car~cel a ReGarnation Certificate issued in eRor. Tix appicant

tlierefore agues that the 84ard aged outside of its jtrisd+dion. I do not e~res. The ~

allows for an appeal with respect to tie issuance of a Redamabon Certificate wftich is

what the W1lfams did. They appea►ed the issuance of the certfcate in the first place.

That appeal was granted by the Board which, in effect means that the Reclamation

Certificate should not have been issued at all.
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The 8oerd then inQicated that the applicant must redpp~y ItX a ReClemetipn

Certificate and provided Some inf0~metion that would be requir9d On that npw

application.

am satisfied, therefore, that the 8oerd and the M1Nster had the J~isd~cdon

to make the d+rection and order that they did and, the~etore, since they were acfinp

within their jurisdiction, tt~e feet is whether their decision was patenty urveaso~abk such

that it would cause the Court t0 interferC.

There are two tlme periods, in my v+ew, which are relevant. The fkst is the

period of time up to the issuance Ot the ReGerr~tion Certificate. I em satisfied thffi the

inspectors fellowed tfie criteria set down by the A..~t and the regulation, Used they

determined Wat a soil sample was not required under the regulation in the cirp,xnstar~oes

and they also took into co~s~deration the concerns of the Williams at chat brrro. k wds

difficult, however not imposs+bk. to s95esS the v~getati0n, as t1~e Iand whic~l hdd bCen

reclaimed, as well as tt►e surrour~n~ tend, had been overgrazed. The inspectors ad

not delay the issuance of the Radamation Certificate to determine d there was a

difference ingrowth once the reclaimed land had been isolated. They had no obligation

to do so and I am satisfied that they acted appropriately. Were that the end of the

matter, I would be satisfied that the Reclametipn Certit~cate was properly issues! and

there was no basis for the Board to (ntertere.
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TT~e second s!afle, however, involves new inbrmetlon which r,~me tp ~ht

Subsequent to the Issuance 01 tt~ ReclBmetion Certificate. The ~ in s. g~(2)(~ al~ovrrs

the Board to accept new information that would be relevant to tl~dr de~lslon which

information was not available to tfie person who made the declsJon at the time.

K appears that subsequent to tt~e issuance of the Reclamation Certlflc~e

tie Wil~iams iso~ated tt~e we~~site sand so that it was not grazed, T1~ey provided evider~oe

before the Board that there was a substantial difference in the 9rorvtl~ pattern between

the wel~ite land and tt~e Surrounding Land once the grazing had stopped and ~ In

fec~, there was still very ~ttttle, it any, vegetation as weA as some bare pat~d~es on the

weasifie land.

Also subsequent to the iSsuenCa of tl~e Redamatio~ Cer6flC8te, there

ePP~red on tl~e surface of tt~e w~enslte property pxkets of a wtvte wbstance way

unEmown at the Ume but could poss+'bly be calcium.

This new lniormation which came before the Board was property before the

Board p~xsuarrt to the Ate. TT~e BppGcant argues that to Consider this irtlormatiOn was

oormary to the criteria set up by the Act I disagree. In my view, the Board was

fo~bwing tie same criteria and undertaking the same process wF~ich tt~e inspectors end

the director would have followed. Had this i~formatlon been avellsble at tt~e time to the

inspectors about the discernable growth problem and the pockets of white substance on
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U'~e surface o~ the Soil, I am setisfc~ tt~et the ir~spedo►3 would have Dome t0 d dlflerertt

cOnCiusiOn and would have likely directed, as the BOard did, that the appliCent provide

edd'rtional intormatlon to deal w+th these issues witfi its epprication for a Reclemanon

Ce~titcate.

In summary, the Board and tie 1Vlinister were erratted to consider new

information before them, the information was relevant and posed the Board to consider

whether, in fact, the sand had been properly reclaimed. The appeal of the issuance of

the Reclamation Certificate was therefore. properly 9rarned wit1~ additional requlremerns

inserted for the appHcar~d upon reapplication.

The applicant asserU that certainty is required in tt►e indusby wftl~ respect

to reclamation afterta. I appreciate tf~elr position+ and as I have indlceted, had there rat

been the new information which, in my vlew~ bears ~~e~ctfy on the criteria which must be

boked at in determining whether reclamation has taken place, this matter w~ouid not have

proceeded hKther. The legislation. however. provides a long P~~ ~ aPP~1 a~1d e160

provides for the introduceion of new evidence that wss not ava~'Fable at the time the

oti9in81 decision we5 made. Givers the39 legislative pr0yisiorb, tt~erC are bOtX1d b be

occasions when mariers arise which witf have a bearing on whether or not a Reclamation

Certificate should have been Issued.
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4. Failure t0 PrO~ide RedSOf►8

TT►e applicant argues that the Board and tt~e Ministers Order should be

quashed for theft faihxe bo p~ov+de reasons for their deas+on.

On reviewing the Boards dec~sio~ and their recpmrr~er~dation to the

Minister, 1 am saUsfed that, read as a whole., the board has set out the reeso~s for their

deasion and recommendation as weN as their concerns. Although the deasion was not

as dearly formatted as it could have been, in readng the deasion es a whole it Is dear

that tt~e Board w8s concerned with the new informaticrt about a tedc of grpw~ pf

vegetation on the wellsite ors isolated and the deposits d a white substancx. Fa tt~et

reason they required "further information prior to issuance of e new Reclamation

Certficate. ! am satisfied that the deasion provides the requisite iMortnation to Cwt as

to the ooncems of the Board

DECISION

f+nd, therefore, that tt~e Board gnd the MiNster had ~r'rsd~ction to make the

decisions which they made and that such decis+ons were not petentlyy unreasonab~e in

the arcumstances. The motion by the epp~car~i for an Order In ~e Nature o1 Certiorari

to quash the Order of the Minister of Environmental Protedlon is dsmissed.
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COSTS

The parties may speak to me w~thln 30 days, if necessary, with respect to

tt~e issue of costs.

DATED at Calgary, Alberta
this ~ day of April, 1996.

..

JoM S. Oster
br the App~c~ant

Garry Appall
for the Responder
the Minister of Er~vironrt~ental Protec~On

Alastair R. Ltx;a9
for the Responderrt
the Environmental Appe818oard
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