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Action No. 9904 00198

IN THE COURT OF QUEEN'S 
BENCH OF ALBERTA

JUDICIAL DISTRICT OF 4RA
NDE FR.AIRIE

aETWEEN:

1n1AYNE PENSON 1~ND LAUR
EL PF~90N

Applicants

and

THE ENVIR4NM~NTAL APPFAI,
, BOARD

DAVID LLOYD AND TALISMAN 
~N6R(3Y INC.

Respondents

RULING ON SPECIAL CHAMBERS 
APPLSCATION OF THE HOUNOL7R.

ABLE

MR. JUSTICE J.9. MOORE

June 18, 1999

Grande Prairie, Alberta
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Praceedinge held 
in the Cou~ti of Queen

's Sench of Alberta
 at

the court house in 
Grande Prairie, Albe

rts

The Honourable ►7.3. Moore Court of Queen's Bench of Alberta

D. Carter, Q.C. For the Applicant

Andrew C.L. Sims, Q.C. For~the Respondent The
Environmental Agpesl Board

Mauxeen A. HarquaiX, Me. For tho Department of the
Environman~

Alan S. Harvie, Esq. For the ReapQndent T~lieman Energy

Inc.

THE COURT: I want to thank X11 oounsel for tiheir

important ~ubmia►aion~, and sometimes important aubmia~ione

do fake a lot o£ paper. These did, end I joked about it

this morning (aboue the amount of paper? but i.r, was

relevant and important and well done.

In addition to the written eubmi~eiona which came in

long before today, the eubmies~.one of counsel today were

very he1p~~Z. It is noC a very long period of time a.n

court for the submissions of four lav,ryera to be properly

dealt with, and if my in~erruptione caused some problems I

apologize►. But I had to try in a hurry to +get to the gist

of t~ha ma~ttar.

This ie noti an easy matter. Tt ie 8 very interesting

matter. Th~s~ proceedings are an tape, so it ie not a

secret to anyone what my cdnc~rne were. Anybody aan get a

trz~nacript of the+~e proce~dinga by ordering it. So I am

nod going to go into "bunching" re~sone right now, I
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think the reasons axe eels-evident
.

I am awarding certiorari, and 
Chet mane that the

matter of co~t~ goes b~ek for ~ he
aring. I will find out

from counsel what else Y should say about that (whethe
r

should gay it be held within a cer
tain time limit, or

things of that nature).

I want it to be in Nbold'~ or ^und
erlined" that I do

not consider this heazing a test caeo
. My deci.~ion today

is ba9ed only on the fact situation th
at i~ in front of me

today and the laN that appli.ee to th
at feat eituaCian. I

hope that no one takes from my granting
 of certiorari that

the Board, in its ordinary dey to day
 hearings, will do

much differently from what the Board feel
a ~.t should do.

In other worda~ I respect the prohibitiv
e clause.

xowever, there are times, there are days 
in each of

our livea, mine included, the panel's, wh
ere something

seems ko go wrong for a particular fact situa
tion. And

that is what I conclude regarding this par
ticular fact

eituaCion. The total denial of coetd bayed upon the

reaevn~ given by the panel make it patently u
nreasonable.

And that i~ Gh• test.

This decision should not be ~onaidered a precedent

deoieion for anything.

po I gay more than just ending it back? Da I gay it

should b~ heard this year, by October 15 or somethin
g? Do

- I have to do t~nything like that?

MR. CARTER: I am not peeking any further
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direction.

THE COURT:

ueual7

MA. SIMS:

A SIMS THESIMSGROUP PAGE 65

Time limit? Mr, 9ime? What 18

Well customarily, 
~ suppose, the 

Soard

would peek the p
arty's advice ae to

 whether they wa
nted an

oral hearing ar ~
ubmis~ione,

THE COURT; 
That i• no part of 

my job.

MR. RIMS: 
NQ. You ea3d to go bac

k £or a

h~arin9. l think that ae long
 ae your Lordghi

p'a xeason~

make it clear that
 the exchange of 

submi~eiona would 
be

su~fiaien~, If that is accepta
ble to the pareie

s or the

Beard thinks it i~
 appropriate, that 

would be fine. This

Board hald~ both a
ril and paper hearing

s regularly eo --

THE CURT: 
Today you r~pre~ent 

the Board, Mr.

S~.ma, do yauZ

MR. SIM3: 
Yee.

THE COURT: 
Everybody i~ gathered

 hart toda~r.

A1.though it ~~ not par
e of my real fob, I

 think my real

job ended a coup7.~ of
 ~entenc~s ago - jusC

 because you are

all here we COL1~.C~ d~6
~Ct1$~ how i~ might be

 . I could leave

the room while you di
scuss thee and let t

he tapes recorder

stop. I am just thinking of s
eeing costa. Everyone is

right here.

MR. CARTER: 
Let me •ay ti~is. I think it ie a

matter thati we can di~
cu~e amongst ourselvae

~ ~o I am not

requiring anything fu
rther from the G~urt.

THE C(}URT ; 
Okay .
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MR. CARTER: And i am not in~i~Cing that the order

direct an oral hearing before the Board. That is something

wm can di~cu~s~ .

MR. SIMS: I think the Board io adequately

equipped td deal with that, My Lord. The only other issue

I would like to make clear, if you would asai~t the Hoard

that wAy, i• this: costs almost always have to be 
dealt

with by the panel that heard the case, ~u~t like a judge.

So if you would direct that it ga back t4 the panel rather

than the Board?

THE COURT: That ie Mr. Sim'e application. You

have to respond to it.

MR. SYMS: I don't feel strongly either way. I

thinly you can appreciate, My Lard, that it it were to be

sent back to a different panel they don't have the texture

of the hearing.

THE CO~TRT: They would hive to do a lot of extra

work going through the --

MR. SIMS: And that i~ very difficult to do

without seeing the demeanour of witn~aee~ and appreciating

the thxu~t and parry of the day.

THE COURT:

MR. CARTER:

THE COURT:

MS , FiARQUAI L t

MR. HARVIE:

THE COURT:

Right.

Okay.

M~. Harquail?

i have nothing, sir.

Nothing further, ear.

Nothing for you?
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MR. 9IM9: It i~ simply a~ long a
e thaee issues

are actually left open, 
all thaC I worry about

 ie that

there not b~ a dispute abou
t whit your order i

e.

THE COURT: 
Okay.

MR. SIM9s At~d if it i.s open that 
it will go back

to the Board to be set in 
front of a panel I would 

presume

it will be the same panel,
 assuming they ire al

l alive and

well; although occ~eional
ly I have had Hord• where

 they

are not.

THE COURT: Oh, sure.

MR. CARTER: Maybe zhi~ will solve the 
problem. I

will go an record a~ ~~yin
g that I am not insisting

directly that i different panel
 hear the matter. I will

7.eave that ug to the Board's 
deciai.on administratively ae

to what members hear it, ~o I am
 not requiring any order

from this court to direct a di
fferent pa~nal. It could

very well b~ the same panel, Ie that good enough?

MR. STM3: My friend ie gracious in that.
 'Thank

you.

THE COURT: Okay. Nothing further?

MR. BARTER: Thank you, sir.

PROCEEDINC3S CONCLUDED
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CERTIFICATE OF TRANSCRI
PT

I, the Undersigned,
 hereby certify that 

the forgoing pages,
 z

through 5 inclusive,
 are a true and ~aith

fuZ tr~nseript of eh
e

proceedings taken f
rom tape recording to

 the best of my ski
ll

and ability.

Dated at the City of 
Grande Prairie, in the

 Province of

Albex~a, this 23 of Ju
ne, A.D. 1999,

Sandra Spicer, C.S.R.
{A.)

Official Court Report
er

~~



~1 THE COURT OF QUEbN'S BENCH O!~ ALB$RTAk IUDICIAL DISTRICT OF GRANDE P'iiA~1

1N THE MATTER OF A COST DECISION OF T~ AI.SERTAENVIItONMENTAL APPEAL BOARD DATED OCTOBE1t 3.1998,~ WTIH RESPECT TO APPEAL N0.98-o0s-C

WAYNE P~SON stud LAURr.. PEATSON

..~•

ApQlicant

THE ENVLROTtMEN'TAL APPEAL BOARD,DAvID LLOYD aad TALISMAN ENERGY INC.
Rcspondents

Before the Honourable ]ustica On Friday the 18~ day of June, 1999.J.S. Moore, in Chambers Law Courts
Building. in the City. of Crandc Prairie,iQ the PtoviaCe of Alberta.

ORDER

UPON ?HE APPLICATION of Wayne Pmuon and Lauel Pet~son for an order settingslide tbs costs docision of the Respondent, Em►ironmenu! Appes! Boud (Alberta) dated OctoberS, 1998 concerning Appeal No. 98-OOS-C;
AND UPON HAY~D~(G based Counsel for the Applicant, w~yne Pennon and LurelPwon~ Counsel for Tilistnan Energy Ioc,, Cound,l for David Llord and Counsel for theR+espoadent, Emrironmtnul Appeal8oud;
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YT IS HEREBY ORDERED AND ADNDGED'Y`HAT:

1. The costs decision of the Environmental Appeal Board dated October 5, 1998,concerning appeal No. 98-005-C, is hereby quashed and set aside.

Entered this ~ day of
4̀~Q,c_ , 1999.

i ~.

Clerk of the Court cf C~%

APPROVED AS TO FORM AND CONTENT;

CART OCK & HOItRIGAN

Per:
arryl Carter

Solicitors for Wayne Pennon and Laurel Penson

ALBERTA S Cl

Per: r/
Maureen Harq~
Solicitors for r
(Alberta Envy

MACLEOD DIXON

Per:

$e `111 4 ~r ~~ ~

~C.Q.$.~ of

,I

Boyd and Mr. Rick Ostertag
Protection)

Alan F~arvie
Solicitors for Talisman Energy Inc.

ANDREW SIlV~S

Per:
Solicitor for the Environmental Appeal Board
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1. 'I~e com decisioa of the Eavironmeats! Aypea! Board dstod Octobc S, 199E.
wruerning appeal No. 98-OOS-C, is hrseby quasbed snd set aside.

.~

J C.Q.B.~i
~~a ~ asy o~

1999.

Clerk of the Court

4P'PROVED AS TO FORM AND CON?ENi;

CARTER LOCK ~ HORRIGAN

Per:
J. Daryl Cartel
Solicitors for Wayne Pe~asoa aad Laurel Pmaoa

ALBTRTA JIISTTCE

Per:
Mwreea Hugwil
Solicitors for Mr. David Lloyd ar~d Mr. Rick Ostuug
(Alberta Emrironaaental Protection)

MACLEOD

for Talisman Encgy Inc.

r

Pa:
Solicitor for the Environmeaffi1 Appeal Board



TT IS F~REeY ORDERED A1VI) AD7UDGED THAT:
1. ?bc costs decision of the EnYironmenu! App~a1 Board duod October 5, 1998,conc~rnin~ tppesl No. 48-005-0, is hereby quashed snd rat asidt.

J-C•4-B.~Enterod this _day of
,~ 1949.

Cleric Of the Court

APPROVED AS TO FORM AND CONTEN?;

CAATER LOCK & HORRIGAN

Por:
J. Darryl Carter
Solicitors foT Wayne Panson and I.aural Pensoa

ALBEjtTA JUSTICE

Pec:
Maureen Huquail
Solicitosa for Mr. David Lloyd znd Mt. Rick Osta~tag(Alberta Enviroaraental Prat~ction)

MACLEOD DIXON

Per.
Alin Hsn►;c
Solicitors for Talisman finergy Inc.

A1~DR~W S"II~i3

the Environmerrtsl Appeal



No. 9904-0019 I.D. 1999

Q+I THE COURT OF QUEEN'S B$2VCH
OF ALBER?A

JUDIQAL DLSTWC? OF
GRANDt PRAIRIE

DST THE MATTER OF A COS? DECISION OFTIC ALBERTA fiNVIRONMENTAL APPEAL80AR~ DATFb OCTOBER S, 1945 WITHRESPECT TO APPAL NO.98-005-C.

BEIVI►EBN

WAYNE PENSOIY AND LAUREL PENSON
ApPlicar~t

- and -

.~...

7HE ALBERTA E1~ivIItONMENTALAPPAL BOARD, DAVID LLOYD sndTAtISM.UN ENERGY 1NC.
Respoedent

ORDER

J. DARRYL CARTER. Q.C.
CARTER LOCK Qc HORRYGwM

Barristers u~d SoGciton
200 Whitby Hours
9803 —101 Avenue

Graade Prairie, A1Darts
T8V 0X6

Plwnc: (780) 332-8350

File No.: 42140 JDCJIZ
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Il~I T'~ CODR? OF QIIEEN'S BEN4H OF ALBEB?A
JUDICIAL DISTRICT OF 6RAND~ PRAM

IN'I~ MATTF~t OF A COST DECISION
FOR A F~ULIlVG FROM SP~CT~I. APPLICAnON OF

j ~ TIC HOUNOURABLE I►~t. NSTICE J.S. MOOItE.
a ;~~

w ~ ~

~ ~ f WAYNE PENSON aad LAUREI. PENSON
.~ ~' ~~ r ̀  plia~~= O 'a ~

f̀~ .. ~ -a - A~ -
.~ J

J 7 ~ ~ox~rr~i. ~~. Bo,~,x~,
.~' :~ ~ DAVID LLOYD aad TALISMAN ENERGY II~tC.
~ .J j Rcspondeats

Bbl awl Of 1~[~CphO~ COII~Cr'Ct1CC ~vl~ t}L~
Hoaoivable Justicc J S. Moore, m the
Law Courts Building, is the City of
Grande Prairie, iu the Provin~ct of
Alberta.

On Thursday the l 9~ of Aurus~ 1999.

ORDER

UPON 1~ APPLICATION of Wayne Pe~nson and Laurel Person for an ceder
da~miaiag responsibility foc costs on a tiding of special chambers application of the
Honourable Mr. Justice J.S. Moorz heard on Friday, the 18~ of Jva~ 1999, ooaceraing Appeal
No. 98-005-C to the Environmental Appal Board (Alberta);

AND UPON HAVIIYG hcatd Co~sel for the Applicant, Wayne Person aced LattteI
Peaso~ Counsel for Tali Energy Inc.. Counsel for David Lloyd aced Counsel for tlu
R~espondeat, Fmironmental Appal Board;
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IT IS HEREBY ORDERED AND ADJUDGED THAT:

1. Costs of the Special Chambers Application are awarded to Wayne Pennon and Laurel
Pennon;

2. Costs are fixed in the sum of two thousand, four hundred (52,400.00) dollars plus any
reasonable disbursements with respxt to the Special Chambers Application; and

3. Costs are to be paid equally by Talisman Envgy Inc and David Lloyd.

~l' `I

~:C.Q.B.A. ~ ~
Entered this ~ day of .;
~ r ~ d..~J~ , 1999.

.,
gar

Clerk of the Couf~ -t ~,,~.r-~
.~~_ .:-

APPROVED AS TO FORM AND CONTENT;

& HORRIGAN

Per:
J]

ALBERT.

Pa:

Carter
for Wayne Pensoa and Laurel Pennon

Maureen Harquail
Solicitors for Mr ,
(Alberta Envi~

i~ Lloyd and Mr. Rick Ostertag
al Protection)

MACLEOD DIXON

Per:
Alan Harvie
Solicitors for Talisman Energy Inc.

AND1tEW SIMS

Per:
Solicitor for the Environmental Appee~tl Board
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I? IS ~REBY ORDF1iSD a►I~ID ADJUDC:'F~ THA?:

1. Cosa of the Special Chambers ApQlicatioa ue awud~d to W4yae Pen~oa and Laurel
Pm~on;

2. Costs are fixod in the sum of two thousand, dour fiu~dred (S2,400.00) dollits plus sny
reasonable disbursements with raped to the Speczsl Cbambe~s Appliation; aid

3. Costs are to be paid equally by Talismia F~cgy Iac and David Lloyd.

F.c:tced this ~ ddy of
199'9.

Clcr3: of the Courc

APPROV'ID AS TO FORM AND CONTENT;

CARER LOCK a'e HORRIGAN

Per.
J. Darryl Cartes
Solicirers for Wayne Person and Laurel Person

ALBERTA JUSITCE

J.C.Q.B.A

Per:
Maurer Harqu~
Solicitors for Mr. David Lloyd sad Mr. Rick Ostertag
(Alberta F.nviroamauaI Protearort)

MACI~OD

for Talisman F~er~,y Is~c.

~xna~w snKs
Per.

Solicitor for the Environmental Appeal Board



rr is ~~sY o~~n axe an~~n rxAT:

1. Costs of the Spocial Chambcrs Application are awarded to Blayne Person and Laurel
Peason;

2. Costs are fixed in the sua~ of two thousand, four hundred (52,400.00) dollars plus any
reasonable disbunemcnts with r~spcct to the Special Chambers A►ppGc~tion; and

3. Costs an to be paid equally by Talismaa Enemy Ync sad David Lloyd.

J.C.Q.B.A.EAccrcd this day of
1999.

Clcrk of the Court

APPROVED AS TO FORM AND CONTENT;

CARTER IACB & HORRIGAN

Pa:
J. Daryl Carta
Solicitors for Wayne Person and Laiuel Person

ALBERTA NSTiCE

Per:
Maur~oen Harquail
Solicitors for Mr. David Lloyd and Mr. Rick Ostertag(A]berta F.nviconmemal Protecxion)

MACLEOD DIXOI~

Per.
Alan Harvie
Solicitors for Talismaa Energy Inc.

ANDREW SIMS

P
Solicitor for the Environmeatal Ap
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No. 9904-0019 ..

~ ~ COURT OF QDEEN'S BENCH
OF ALBERTA

JUDICL~L DIS'TRiC? OF
GRAI~TDE YRAIIt~

II~T TF~ MAZTER OF~A COST DECISION
FOR A RULING FROM SPECu►L CHAMBERS

-~ APPLICATION OF THE HOUNOURASLE
MR. JUSTICE J.S. MOORE

Q,q~~E . .tom
Q '~,~

BETWEEN
~
°' . ~
~~ o

wwYxE pErrsoN ArrD i.A,u~L
PENSONc~ ~

v , ~ Applicant
d ~

~~~--~= - ; ~,~ - aad -
• .../, d ,

?SE,~►LBERTA ENvIItONMEN?AL
APPAL BOARD, DAVID LLOYD snd

TALISMAN ENERGY ETC.
Respondent

ORDER

J. DARF.YL CARTEI~ Q.C.
CARTER LOCK ~ HORRIGAN

Burissers aad Soliators
200 Whitby House
9803 -101 Avernte

Cnande Prairie, Albttu
T8V 0X6

Phone: (780)532-8350

File No.: 42140 JDGtz
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