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Summary

f11 McColl-Frontenac seeks judi-::i.a.l. review of the Minister of Environment's decision to
confirm an Envimnmental_Pmtecﬁon Order (EPO) granted by the Director of Enforcement and
Monitoring, Bow Region, Environmental Service, Alberta Environment {the Director), arguing
that:

(1) The Minister breached the Principles of natural justice by failing to give
reasons for his decision,

Or alternafively

(2) The Minister erred when he based his decision on 2 flawed report and
recommendation by the Environmental Appeal Board (EAR) that

(8) did not provide the Agreed Statement of Facts to the Minister and .
misrepresented the facts in its IEPOLT,

{b} by treating the facts in the Agreed Statement of Facts as evidence
rather than as facts no longer in issue,

(c) raised a new issue without notice to the parties - the possibility of
off-site ongoing migration of contarninants,

{d) erred by concluding that McColl Frontenac did not have a legitimate
expectation that the Guidelines for the Designation of Comtaminated Sites
(the Guidelines) would be Tollowed,
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(e) created a reasonable apprehension of bias, and

(i) erred by misinterpreting the relevant sectinnsﬁﬁ the Environmental
Protection and Enforcement Aci, S.A.. 1992, c. E13.3 (the Act},_

(a) first by finding that Divison 1 of Part 4, not Division 2, of the
Act was applicable, and

(b) secondly by finding that the EPO operated prospectively, and
that to the extent that it operated retrospectively, the legislation
was intended to have retrospective effect.

McColl Frontenac alleges that the first five of these errors breach the principles of natural
justice and the duty to be fair, while the last two were errors of law.

2] I find that there is no requirement in these circumstances for the Minister to give
reasons. The Supreme Court of Canada decision in Suresk v. Conada (Minister of Citizenship
and Immigration), (2002) 208 D.L.R. (4% 1 (§.C.C.) does not prescribe a general right to
reasons in all circumstances, nor did the Court in that decision give a broader definition of the
procedural right to reasons than its decision in Baker v. Canada, [1999] 2 S.C.R. 817, The
Alberta Court of Appeal’s decision in Fenske (c.0.b.) Glombick Farms) v. Alberta (Minister
of Environment), (2002) 303 A.R. 356, held that there was no requirement for reasons where
the Minister’s order differed from the recommendations of the EAB in certain respects, Here,
there is even less basis to require reasons when the Minister has adopted the EAB's
recomynendations entirely. There is nothing exceptional in these circumstances that would
render the fajlure to give reasons a breach of natural Jjustice.

[3]  Ifind that the EAB provided a report to the Minister that was substantially accurate.
Any discrepancies identified by McColi-Frontenac are not material io either the EAB’s
ultimate recommendation or to the Minister’s decisior.

(4] I find that there was no breach of the principles of fundamental Justice occasioned by
the EAB’s finding that there was a possibility of off-site migration. First, making an inference
drawn from the evidence does not constinzte raising a new issue without notice to the parties,
and secondly the Statement of Agreed Facts did not prohibit the EAB from drawing reasonable
inferences from those facts.

[5] Furthér, the possibility of off-site migration was raised by the EPO granted by the
Director, and was further raised in the submissions made by the Director to the EAB.

[6] I find that McColl Frontenac had no legitimate expectation that the process under the
Guidelines wonld be implemented. The Guidelines itself points out thai the process will only
be used as “a last resort when there are no other appropriate tools.”
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[7)  Nor do I accept McColl Frontenac's characiterization of the EAB's comments as
creating a reasonable apprehension of hias. McColl Frontenac alleges that the EAR’s
comments that co-operative parties will receive maore favourable outcomes indicate
prejudgment. However, when read in context the comments merely point out that cooperation
is a better way to deal with environmental problems,

[8]  The EAR's decision that Division 1 of Part 4 applied was not patently unreasonable.
Section 110 (now s. 125) of Division 2 applies to a substance that has caused, may cause, or is
causing, a “significant adverse effect,” while 5. 102 (now s. 113) applies to a substance that

- has caused, may cause, or is causing an “adverse effect.” The gualification of what constitutes
“significant” adverse effect is something well within the expertise of the Roard, not the Cort.

[9] Finally, the EAR's interpretation of the Act is not only not patently uareasonable, in
my opinion it was correct. First, the EAB’s interpretation of 5. 102 as being expressly
retrospective Is not patently nnreasonable. Moreover, to the extent that 5. 102 is retrospective,
as'legislation intended for public protection it is an exception to the presumption against
retroactive legislation: Brosseay v. Albertq {Securities Commission), [1980] 1 5.C.R. 301.
Whether or not the the Act is applied retrospectively in this case, the EPC also deals with a
present and ongoing threat.

The relevant statutory scheme and the EPO

[10]  The EPQ was issued under the provisions of the 1992 Act, and the parties referred 1o
the sections as they were numbered af the time of the EPO and the hearing before the AR, ]
will refer to the earlier section numbers as well, but in the first reference will also refer to the
relevant section numbers under the Environmental Protection and Enforcement Act, R.S.A.
2000, c. E-12 (EPEA 2000) in parentheses. The relevant sections of the EPE4 2000 are in
Appendix A.

[11]  The EPO was issued pursuant to 5. 102. The EPO is in Appendix B,

Facts

[12]  The parties drafted a Statement of Agreed Facts for the purposes of the EAB appeal. It
is attached at Appendix C.

Who is the decision maker?
[13]  The legisiative scheme for the appeal of an environmental protection order is somewhat

unusual. One appeals to the Environmental Appeal Board (the Board) under 5. 84 (now 5. 91).
The Board conducts the appeal, although it need not conduct an oral hearing, -but may instead
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make its decision on the basis of written submissions (5. 86, now s. 94). Under s. 87(2) (now
S. 93(2)} the' Board determines what matters will be included in the hearing of the appeal.
Further, if under s. 87(4) (mow s. 95(4)) the Board determines that a matter will not be
included in the hearing of an appeal, no representations may be made on that matter.

[14]  Under s. 91(1) (now s. 99(1)) the Board is required to submit a report to the Minister,
including its recommendations and the representations, or a swamary of the representations,
that were made (o it. Under s. S2(1) (now 5. 100(1)), it is the Minister, not the Board, that
decides to either confirm, reverse, or vary the decision appealed. The Minister is empowered
to make any decision that the person whose decision was appealed could make, and can make
any further order that the Minister considers Appropriate to carry out the decision. Orice the
Minister makes the decision, he is required under s. 92(2) (now s. 100(2)) to Immediately give
nofice to the Board, and the Board is then required to given notice of the decision to all
interested persons.

[15] Therefore, while it is the Board that holds the hearing, it is the Minister who makes the
ultimate decision. The legislation expressly provides that the Board is required to conform to
the rules of natural Justice: ss. 84(2), 95(6), and 101 Mozreover, a duty of Pprocedural fairmess
applies when a decision is administrative and affects rights, privileges or interests: Cardinal v.
Director Kent Institution, [1985] 2 5.C.R. 643 at B37. This raises the comundrum of whether a
breach of natural justice {or the duty to be fair) by the Board, which does not decide, will
affect the decision of the Minjster. '

[16]  Further, if the Board’s report and recommendations do not meet the requisite standard
of review (whether patently unreasonable, reasonable, or correctness, whichever 1s applicabie),
what effect does this have on the Minister’s decision?

[17] Ininy opinion, in a sitwation where the Minister gives no reasens, and has adopted the
order prepared by the EAB without any changes, any breach of naturat Justice or the duty o be
fair by the Board, must render the Minister's decision ultra vires. Hypothetically, it is possible
that if the Minister were aware of 3 possible breach of natural justice, ke could conceivably act
10 cure the breach, if he provided reasons that demonstrated that he was aware of the breach
and his decision was able to somehow cure the taint. '

[18]  Here, the Minister accepted the Board's report and recommendations, and without
Teasons, signed the order as recommended by the Board. 1 agree with Clackson J. who held in
Legal Oif and Gas Ltd. v. Alberta (Minister of Enviromment) (2000), 265 A.R. 341 (Q.B.)
that only the Minister’s decision can be reviewed. Where the Minister issues no reasons of his
own and signs the order proposed by the EAB, as here, then the Minister can be taken to have
adopted the reasoning of the EAB. If Jqudicial review of the EABR’s decision would have been
available if it were the final decision maker, then the Minister's decision is tainted by the sarne
defect and should be quashed.



Page: 6

[191 If the Board erred and its reasons do not meet the standard of review, the Minister may,
by giving reasons of his own, meet the standard himgself, Keeping in mind that the exercise of
ministerial discretion and decision-making generafly involves polycentric considerations, that is
they “require the simultaneous consideration of mumerous interests and the promulgation of
solutions which concoumently balance benefits and costs for many different parties, "the -
standard of review of the Minister’s decision may be differsnt than the Board’s under the
pragmatic and functional iest: Pushpanathan v. Canada (Minister of Citizenship and
Immigration), (1998] 1 S.C.R. 982 at para. 36.

[20]  In conclusion, although there are 2 variety of possible permutations and combinations
of decision-making under the scheme, depending upon whether the Minister accepts the EAB's
recommendations, gives reasons of his own, or confirms, Ieverses, or varies the director’s
decision, the Minister is ultimately the only decision-maker subject to judicial review here.

What is the standard of review?
(211  The Supreme Court of Canada has laid out the framework for assessing the standard of
teview in Pushpanathan, The test, called the pragmatic and functional analysis, is premised on
determining whether the legislators intended the question in issue to be left 1o the tribupal’s
exclusive jurisdiction. The analysis focuses on four factors:

(1) privative clause;

{2) expertise;

(3) purpose of the Act as a whole and of the provision in particular; and

(4) pature of the problem and whether the problem is one of law or fact,

' Privative clause

[22]  Section 92 contains a strong privative clause that protects the decisions of the Mimister
and the Board: :

92  Where this Part empowers or compels the Minister or the Board to do anything,
the Minister or the Board has exclusive and final jurisdiction to do that thing and no
decislon, order, direction, ruling, proceeding, report or recommendation of the
Minister or the Board shall be questioned or reviswed in any court, and no order shall
be made or process entered or proceedings taken in any coust to question, review,
prohibit or restrain the Minister or the Board or any of its proceedings.

This suggests a high level of deference.
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Expertise

(23]  Jacobucci J. has described the expertise of the tribunal as the most important factor to
consider in determining the standard of review: Canadg (Director of Investigation and

© Research) v, Southam Inc., [1997) 1 S.C.R. 748 at para. 50. The Court of Appeal in Fenske
considered the standard of review to be applied to the Minister's decision when he did not
accept the EAB’s recommendations, at para. 26:

In this case, the expertise of the Appellant is apparent from the scheme of the EPE4
which vests in the Appellant and his ministry, the complex task of assessing and
weighing the often competing technical and public policy considerations inherent in the
protection of the environment. Indeed, the Appellant's expertise is such that he is free
to confirmn, reverse, or vary the recommendations of an expert Board.

The Minister’s expertise, therefore, militates in favour of deference to his decision,

[24]  The expertise of the EAB was considered by Lefsrud J. in Fenske at para. 22 noting
that the EAB had more expertise than the Minister. The Court of Appeal did not disagree. In
Legal il & Guas Lid. v. Alberta (Minister af Environment) (2000), 265 AR, 341 (Q.B.)
Clackson J. addressed the issue of the EAB's expertise to interpret the Act, noting that:

(1) the legislative scheme has established the EAB as an expert advisor to the
Minister, '

(2) the issues to be dealt with under the Act require scientific expertise,

(3) the purpose of s. 102 was to identify and reciify pollution problems, not to
ascribe fault,

(4) applications under s. 102 may involve many competing interests that must be
balanced, and

(5} there are policy considerations to be taken into account when malking a
decision under s, 102. '

(25]  Here, in making its report to the Minister, the EAB considered the factal background,
analysed and interpreted particular sections of the Act, including ss. 102 and 114 (now s. 129,
- considered legislative policy, considered the problems associated with applying that pelicy, and
considered the historical antecedents of the legislation. The Board has not only scientific
expertise, but also cumulative expertise in interpreting and applying the Act. All these factors
suggest that the EAB is a board with significant expertise entitled to deference.
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Purpose of the legistation and parficular provisions

[26] - The purpose of the legislation as a whole is reflected in s, 2 of the Act, and ncludes
supporting and promoting the protection, enhancement and wise use of the environment, while
recognizing '

(1) the need for Alberta's economic growth and prosperity in an
environmentally respensible manner and the need to intepgrate environmental
protection and economic decisions in the earljest stages of planning,

(2) the principle of sustainable development,

{(3) the importance of Preventing and mitigating the environmental Impact of
development and of government policies, programs and decisions;

(4) the need for Government leadership in areas of environmental research,
technology and protection standards;

{3) the shared responsibility of all Alberta citizens for ensuring the protection, _
enhancement and wise use of the environment through individual actions;

(6) the opportumities made avafiable through the Act for citizens to provide
advice of decisions affecting the environment; '

(7) the responsibility to work co-operatively with governments of other
Jurisdictions to prevent and minimize transboundary environmental impacts;

(8) the responsibility of poliuters to pay for the costs of their actions;

(9) the important role of comprehensive and responsive action in administering-
this Act. .

[27]  The specific provisions of the Act that -are relevant to these issues are found in Part 4

“Release of Substances”, and in particular Division 1, under which the EPO was issued, and

Drvision 2, the division McColl-Frontenac argues should have been applied. The purpose of

this part of the Act is to provide a means for the Director to order clean up of contamination

and to fulfiil the purpose in s. 2(i) that pelluiers pay for the costs of their actions. The purpose
.of 5. 102 is, as Clackson J. noted in Legal at paras. 28 and 33:

.10 deal with pollution. Its scope 1s broad and directed toward the identification of
pollution problems and rectification of those problems, Its Primary concern is not

ascribing fanit, byt rather determining an effective and efficient method of resolving a
problem.,.
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As explained earlier, this Act is about protection and remediation based upon policy
concerns. The Act tequires consideration of many competmg interests and involves a
variety of non-judicial strategies for resolution of interests.

Nature of the problem

[28] McColl-Frontenac has alieged several errors, including breaches of natural justice and
the duty to be fair and errors of law by the Board in interpreting the Act. It argues that the
expertise of the Board and Minister is limited to the specific areas of expertise under the Act -
issues related to environmental protection. At issue here, it argues, are pure gquestions of law,
questions that neither the Board nor the Minister have more relative expertise than the Court.

[29]  The Supreme Court in Soufham and Pushpanathan noted that déference may be
Appropriate even in questions of pure law. In Pushpanathan the Court noted at para. 34:

Once a broad relative expertise has been established, however, the Court is sometimes
prepared to show considerable deference even in cases of highly generalized statutory
interpretation where the instrument being interpreted is the tribunal's constituent
legislation. :

[301 In Puskpanathan, the Court noted that it is often difficult to determine the difference
between a question of fact or law, or a question of mixed fact and law and referred to the
decision in Seutham at para 37

Of course, it is not easy to say precisely where the line should be drawn: though in
most cases it should be sufficiently clear wheiher the dispute is over a general
proposition that might qualify as a principle of law or over a very particular set of
circomstances that is not apt to be of much interest tg judges and lawyers in the future.

[31]  Bastarache J. in Pushpanathan quoted with approval Justice L'Heureux-Dubé’s
statemnents in Cangda (Attorney General) v. Mossop, [1993] 1 S.C.R. 554, at pp. 599-600 that
specialized tribunals may have jurisdiction to develop their own jurispredence including the
interpretation of their own legislation:

Specialized boards are often called upon to make difficulf findings of both fact and law.
In some circumstances, the two are inextricably linked. Further, the "correct”
Inferpretation of a term may be dictated by the mandate of the board and by the
coherent body of jurisprudence it has developed. In some cases, even where courts
might not agree with a given interpretation, the integrity of certain adminjstrative
processes may demand that deference be shown to that interpretation of law.
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Conclusion on standard of review

[32] The Court of Appeal in Fenske determined that the patently unreasonable standard of
Teview was appropriate for a ministerial decision under the Act. In Fenske the Minister did not
grant the order recommended by the EAB, but issued an order partly reflecting the EAB
decision and partly reflecting other policy considerations. The Court seems to have concluded
that it was the resulting ministerial order, afier considering the EAB recommendations, that
must pass the standard of review, Presumably, had the Minister given reagons, they too would
have formed part of the mix to which the Court would have applied the standard of review.

[33)  In this case the Minister gave no reasons, but adopted the recommendations of the
EAB. I conclude the Minjster’s Ieasoning must be taken to be that of the EAB’s and the same
standard of review applicabie to the EAB’s process, which led to the Minister’s decision, is
applicable to the Minister’s decision. Whep | say that the Minister’s reasoning is taken io be
that of the Board’s, I restrict that comment specifically to the situation where the Minjster
dccepis the precise recommendation of the Board and does not issue a different order (as in
Fenske) or any additional reasons which differ or amplify the reasons of the EAB.

[34] I conclude that the standard of review for errors of law js whether the Minister's
decision is patently unreasonable.

Breaches of Natural Justice and the duty to be fair

Alleged breach by the Minister:
Was the Minister required to give reasons?

[35] McColl-Frontenac argues that the Minister was required to provide reasons. First
counsel for McColl Frontenac argues that based vpon the reasoning in Suresk, the Supreme
Court of Canada has held that there is a general obligation for a tribunal to provide reasons
where there is an important interest at stake. In the alternative, McColl-Frontenac argues, that
because the representations by the EAB to the Minister were inaccurate, the Minister was
required {0 provide reasons to demonstrate that his decision was not affected by the
Inaccuracies,

(36]  The Court of Appeal in Fenske held that there was no requirement that the Minister
provide reasons, citing the Supreme Court of Canada’s decision in Baker. In Baker the
Supreme Couwrt held that in certain circumstances the duty of Procedural faimess may require s
wriften explanation for a decision. Those circumstances were said to include situations where 3
decision had important significance for ap individual or where there was a statutory right of
appeal (at para. 43).
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[37)  In Fenske the Minister chose not to accept all the EAB’s recommendations and the
Mmister’s order therefore differed in several respects from the EAB’s recommendations. In
spite of these differences, the Court of Appeal disagreed with the Chambers Tudge’s conclusion
that this constituted circumstances that brought the situation “within one of the rare exceptions
in which the failure to provide reasons amounts to a breach of procedural fairpess, ”

[38]  The Court of Appeal in Fenske considered its decision in Cook v. Alberta (Mbiister of
Envirenmental Protection) (2001), 283 A.R. 237 (C.A.). In Cook the Court said at para, 53:

The requirement to give reasons in the unique circumstances of this case will increase
the burden on the Minister and his staff. But not every case will require reasons.
Indeed, cases that require the provision of reasons will be the rare exception. As noted
in Baker, the requirements of fairness are context-driven and fact-specific. And, as
illustrated by Baker itself, a reasons Tequirernent can be met in a variety of ways.

[39]  After citing this paragraph from Cook, the Court in Fengke contrasted the situation in
Cook with the situation in Fenske , (o demonstrate why reasons were not required in Fenske {at
paras. 37- 39):

The circemstances of this appeal do not bring it within one of the rare exceptions in
which the failure to provide reasons amounts 1o a bresch of procedural faimess.

In Cook, the Appellants were led to expect that the Minister would follow the decision
of the Appeal Committee which had been favouirable to the Appellant's position. The
Minister’s decision did not meet the Appellant's expectations, and no reasons were
given for the Minister's departure from those expectations.

Although the Minister's order in this appeal has important significance for the
Respondents, there is nothing in the circumstances of the appeal that could have led the
Respondents reasonably to expect that the Appellant would issue an order favorrable to
their position or that he would follow the Board's recommendations.

[40]  Here, there is even less reason than in Fenske lo provide reasons since the Minister has
adopted all the EAB’s recommendations and signed its proposed form of order.

[41] But McColl-Frontenac argues that the Supreme Court in Swresk established a general
right to reasons more extensive than that estabiished in Baker.

[42] In my opinion Swuresh is distinguishable. The Coutt there was dealing with the
procedural requirements under s. 7 of the Charter and the principles of fundamental justice.
While the principals of fandamenial justice include the principles of natural justice and the duty
to be fair, the principles of the former are broader than the latter and include substantive rights
(Suresk at para. 113). Moreover, the Court indicated that the principles it was describing were
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to be applied “in a manner sensitive to the context of specific factual situations.” (at para.
113).

[43] When determining the contents of the duty, the Court at para. 115 noted that the factors
to be congsidered included: .

(1) the nature of the decision and the procedures followed in making it,
(2) the role of the decision within the statutory scheme,

(3) the importance of the decision to tﬁe individual affected,

(4) the legitimate expectations of the person challenging the decision, and
{3) the choice of procedﬁre made by the agency jtself.

[44)  The Court in Suresk then examined these factors In relation to the specific facts. The
applicant was a Sri Lankan convention refugee, detained by the Canadian government, which
commenced deportation proceedings on security grounds. The Federal Court, Trial Division
upheld a deportation order and following a deportation hearing, an addicator held that he
should be deported. The Minister of Citizenship and Immigration issued an opinjon declaring
him 1o be a danger to the security of Canada and concluded that he should be deported based
on an Immigration Officer’s memorandum. On deportation he faced the risk of torture. On the
basis of these facts the Court concluded that the procedural protections required did not inelude
requiring the Minister to conduct an oral hearing or a complete judicial process, but did
include a right to reasons:

These reasons must articulate and rationally sustain a-finding that there are ng
substantial grounds to believe that the individual who is the subject of a s. 53(1){b)
declaration will be subjected to torture, execution or other cruel or unusyal treatment,
s0 long as the person under consideration has raised those arguments. The reasons must
also articulate why, subject to privilege or valid legal reasons for not disclosing detailed
information, the Minister believes the i ividual to be a danger to the security of
Canada as required by the Act. (Para, 126)

[45] In my opinion, Suresh Eoes no further than the Supreme Court of Canada’s decision in
Baker and the Facts here are clearly distinguishable. First, this is not a s. 7T Charter case.
Secondly, while the issues are no doubt important to MeColl-Frentenac, they cannot be
equated with the individual liberty and Security interests at stake both in Baker and Syresk.

(46]  Applying the factors addressed in these cases:

(1) The nature of the decision and the procedures followed in making it
The process is a two step process in which the EAB holds a hearing,
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accepts submissions, and renders an advisory opinion to the Minister,
who in this case accepted the recommendation.

() The role of the decision in the statutory scheme; This decision is part _
of the remedial process aimed at identifying contaminated areas and
ensuring that polluters clean the pollution they caused. The decision is
ot punitive but remedial. '

(3)  The importance of the decision: The decision is Important wo the
corporation and will likely have precedential effect. It does not affect
- security or liberty inferests. Xt is related to statutory obligations. The
decision is not only important to the parties, but has important policy
implications for other interests, including the public. '

(4)  Legitimate expectations: Legitimate expectations are not in issue here,
as there were no assurances made that the Miuister would follow 3
Particular procedure (Cook v. Afberta (Environmental Protection)
(2001}, 293 A.R. 237).

(5) Procedure chosen by the tribunal- The statutory procedure requires that the
EAB give recommendations to the Minister and that the Minister decide. Where
the Minister. decides to accept the EAB’s recommendations jn their entirety, the
EAB’s reasons are essentially the Minister's.

[47] I conchide that there was no requirement for the Minister to provide reasons.

[48]  Nor do I accept McColl-Froutenac’s alternative argument regarding reasons. There
WETe IIo materia) misrepresentations that rendered the EAB's Teasons inaccurate, thus requiring
the Minister to give reasons of his own. (Discussed beiow)

Alleged breaches arising from the reasons and recommendations by the EAB:

[49] The previous analysis of the two Step process under the Act leads to the conclusion that
if there was a fundamental breach of the rules of natural justice underlying the reasons and
recommendations of the EAB, then unless the defect, be it bias or other unfairness, is
correcied by reasons given by the Minister, the unfairess will taint the Minister’s decision,
and it will have to be quashed. This issue Tequires no assessment of the standard of IEView, as
any breach means the decision must be quashed. The conients of the duty, however, is variable
depending on the particular situation. See Baker v. Canada (Minister of Citizenship and
Immigration), [199%] 2 S.C.R. 817, Moreau-Bérubé v. New Brunswick (FTudicigl Councii),
[2002] 5.C.J. No. 9 at paras. 74-75.
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Did the EAB’s report misrepresent the Jacis to the Minister?

(501 McColl-Frontenac alleges several breaches of matnral jusfice. The first is in relation to
the alleged failure by the EAB to provide the Statement of Agreed Facts to the Minister when
it provided fts report and recommendations to the Minister under s. 91{1). Section 01(1)
requires the EAB to submit a report to the Minister consisting of its recommendations and the
representations, “er ¢ sumunary of the representations that were made fo it ” (emphasis
added). It is clear, therefore, that the statute authorizes the EAR to submit a summary of the
maferials it reviewed. ' -

(511  McColl Frontenac alleged that having failed to provide the Statement of Agreed Facts,
the EAB’s report breached the principles of natural justice because it misrepresented the facts
or drew facts from sources outside of the statement. Therefore, the next issue is whether the
summary of the facts the EAB provided to the Minjster is inaccurate or misrepresented the
facts,

[52] McColl Frontenac’s brief alleged that the EAB report found that there wag off-site
migration, while the Statement of Agreed Fact indicated that there was no evidence of off-site
migration. [ note that the EAB report did not find that there had been off-site migration, as
asserted by McColl-Frontenac, but rather the EAR suggested that there was “a possibility” that
there had been off-site migration, Counse] for McCoil-Frontenac acknowledged this inaccuracy
in its brief, but asserted other inconsistencies.

[53]  McColl-Frontenac in its written submissions identified the following inconsistencies:

{1) Paragraph 10 of the Agreed Statement of Facts stated that a gas station was
on. the property between 1956 and 1981, McColl-Frontenac Ofl Company stored
gasoline in underground tanks there; Texace Canada Inc. records indicate that
the gas station last operated in 1979, and the underground tanks were remeaved
some time before July 14, 1981,

The EAB’s summary of the facts state: The early history of industrial use of the site is
somewhat cloudy, but the parties have stipulated that a gas station was located on the
property between 1956 and 1981 and, as part of the station’s operation, gasoline was
stored on the site in underground storage tanks. Corporate records suggest the gas
station was last operated in 1979, and that the underground storage tanks were removed
sometime before July 1981. However, there is no evidence before the Board as to how
the tanks were removed and whether the removal aClions included any checking and
remedying any hydrocarbon leakage associated with the underground tanks.

Furiher along the EAB states:
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Becanse the gas station ceased operating in 1979 and the tanks were supposedly
removed before July 1981, the Board presumes that the pollution sources ceased
releasing additiona] poliution by 1981, well before EPEA came into force in 1993,

[footnote: the Board makes this factual presumption hesitantly, since there was
0o direct documentation of the tanks’ removal.]

[34] - McColl-Frontenac objected to the word “suggest” in the EAB's SUIMInary, to the use of
the word “stipulated,” and to the Board questioning whether and how the tanks were removed.
It asserted that there was no issue befween the parties as to how and whether the tanks were
removed, and that therefore it could not be questioned by the EAB.

[55] The identified “misrepresentations” are not material. The important and relevant points
were identified by the EAB:

(1} a service station was operated on the site,
(2) gasoline was stored in underground tanks,

(3} the underground tanks were removed sometime before the Act came into .
force, and

(4) there is no evidence of how the tanks were removed.

[56]  While I agree with McColl Frontenac that use of the word “suggest’ may imply that the
EAB could reject factua) assertions in the Agreed Statement of Facts, the Board did not do 50
in a way that could be said to have affected its conclusions.

Did the EAB breack natural Justice by finding facts outside the Statement of Apreed
Facts? '

[37] McColi-Frontenac submitted that the Agreed Facts are judicial admissions, that is facts
that can no longer be considered to be in issue, citing McCormick on Evidence, 4* ed. (5t
Paul Minn.: West Publishing, 1992). Treating the Agreed Facis as “evidentiary admissions”
rather than “judicial admissions, ” MeColl-Frontenac argues, breaches natural justice. McColl
Frontenac argued, for example, that the EAR should not have considered the ownership of
Highway Realties Corp., one of the aperators of the gas station. The FAB noted that “That
there is some speculation that Highway Realties was simply a real estate subsidiary of Texaco
Canada Inc., althiough the evidence is hardly sufficient for the Board to find this linkage
conclusive.” McColl-Frontenac's objection to this reference and some subsequent references
to the ownership of Highway Realties was that this was evidence found outside of the
Statement of Agreed Facts. Again, this fact i not particularly material to the EAR’s report, but
if it were I do not agree that the EAB was limited to the facts in the Agreed Facts.
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legal resuit as an agreed statement of facig Placed before a court. Becanse the EAB has powers
(o tvestigate outside the ambit of wha is Placed before it by the parties, it has the option of
finding facts in addition tq the facts that the parties have agreed to, to draw inferences from the
facts the parfies have agreed (0, and may perhaps be able to find facts inconsistent with the
facts the parties have agreed to, although that was not the case here.

(591  Inote in this tegard that the EAB hac broad discretionary powers under which to
conduct the appeal. Under 5. §7(2)d) the EAB may decide to permit new relevant information
10 be presented that was noj previously available; under s, 87(3) and (4) the EAR has the
authority to determine what matters should and should not he included in the hearing before it;
under s. 87(6) the EAR Ay permit any persons in addigion to the parties it considers
appropriate to make Tepresentations on the matters before it; and under s 87(8) (now s. 95(8N
the EAB may establish its OWn rules and procedures.

[60] T conclude that neither the Minister or the EAB were limited to considering only the
facts in the Statement of Agreed Facts. The parties were aware that the EAB had the Direcior’s
Record and were aware of the contents of the Director’s Record. There is nothing in the
legislation, the Statemeny of Agreed Facts, or in any agreement between the parties

Surrounding the Statement of Agreed Facts that fimited the EAB to0 consideration of only the
Statement. o

Did the FAR raise g pew issue without nofice when if referred fo off-site migration ?

[611 McColl-Frontenae alleges that the EAR breached the principles of natral Justice when
it raised, as a new issue, the question of whether there was off-site migration of hydro-carbon
tontamingtion. It notes that under 5. 87(2) the Board is empowered 1o determine what matters
will be heard in the hearing, and that nndey 87(4) if the Board determines that a matter wil] not
be included in the hearing of an appeal, no representationg may be made on that matter,

[62]  McColl-Frontenac appealed the entire EPO, and in iis staternent of the issues raised the
following objections:

{1) the designation of McColl a5 the person responsible;

(2) the retroactive effect of the order;

(3} the requiremens that investigation must be undertaken by MeColi;

(4) the condition of the e does ot present 2 harm to the public;

(5) the choice of the Director in broceeding with an order under section 102 of
the Act; and '

{(6) the fajlure to designate other parties as persons responsible.

The Board accepted McColl's six objections as the list of issues the Board wonld address,
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[63] MecColl’s submissions before the EAB however listed only four issues:

(1) the Director violated the Legislature’s intent by applying a 5. 102 order
retrospectively to facts that occurred before EPEA came into force;

{2) the Director violated McColl’s legitimate expectations that he would foliow
the Gddelines for the Designation of Contaminared Sites,

(3) the Director erred by failing to name other parties as responsible persons;
and

{4) the Director erred by issuing the Order under 5. 102 rather than nnder 5.
114 of the Act.

These four issues then became the issues the EAB addressed in its Report and
Recommendation. MeColl-Frontenac argued that since the issue of off-site migration was not
one of these initial issues, the EAB should not have raised it without notice 1o the parties,

(64]

The EPO itself raises off-site migration several times:

Whereas if is not known whether the Contamination has migroted off-site, although
Contamination was detected in additional soil samples taken on November 25, 1993
along the eastern boundary line of the Property, being adjacent to 24™ Street , NW,
Calgary, that do not meet the Soif Risk Management Criteria for Vapour Inhalation
Parhway, Level I: Coarse Grained Soil; (the “Criteria™);

Whereas as of Qctober 18, 2000 the Company has not investigated the extent of the -
Contamination under the Property, or whether any Contamination has migrated off the
Property...

Whereas the Manager is of the opinion that a release has occurred, and that there is
Contamination under the Property, and which Contmmninasion has potentially migrated
off the Property, that is causing, has caused, or may cause an adverse effect on the
ENVironment. ..

1. The Cnmpany_ shall submit an investigative plan (the “Investigative Plan™) to the
Manager by Friday December 1, 2000. The Investigative Plan shzll include:

a. A proposal delineating and quantifying the Contamination of the soil, surface
water and groundwater, nnder the Property, and fo any off=site aregs: and. ..

3. The Investigative Report shall contain at least the following information:. ..
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b. All analytical resnlts and readings taken, correlated to the sampling locations

both on the Property and on any off-site areas. . :
(Emphasis added)

[65] The EAB’s reference to the possibility of off-site migration at para. 71 of its report is
drawn directly from the terms of the EPQ:

- However, these retrospective aspects of the Order are accompanied by a significant
prospective one. The Cirrus Phase II Environmental Site Assessment shows that the
pollution has lingered long past EPEA’s 1993 proclamation date and, in fact, it is
continuing to occur in the environment. The Board notes with particular concern that
since high hydrocarbon vapour levels were observed at the eastern boundary of the site,
along 24" street, the Order correctly notes that the pollution is potentially expanding in
its geographic scope by migrating of-site. :

[66] Moreover, the Submissions of the Director before the EAB addressed the possibility of
off-site migration. At paragraph 11 of the submissions, the Director noted that the there was a
present potential for adverse effect posed to the environment, and at paragraphs 23-26 the
Director noted: :

Further, in this matter as in Legal; the fact of the ongoing and current adverse effect
and the potential for further adverse effects remains. The adverse effect from the -
contamination assoctated with the operation of the peirolenm station is as much a
current factor as was the contamination in Legal.

The Appellant argues that there is no source from which the contamination may flow
today (in the form of storage tanks) and there is ne off-site igration.

The Director argues that such conclusions are premature,

It may well be that there is some amount of product or vapours resident in the soils
which in this case operate as a continuing source of the contarnination and wkick
maintains the present concern for off-site migration of the contaminarnts.,

{Emphasis added)

[67] McColl-Frontenac responded to the Director’s submissions on these points in its
rebuttal submission at p. 3, arguing that since it was not known whether there was off-site
migration, the Director did not make an informed decision and further that the submission
misplaces the onus.

[68]  First, I find that it was a reasonable inference to draw from the Agreed Statement of
Facts, the Order, and the Director’s Record that there was a possibility of off-site migration of
contamination, The EAB’s commenis regarding off-site contamination were just that - a factual
inference. This was not a question of raising a new matter within the meaning of 5. 87(2).
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[69] Secondly, McColl Frontenac was not surprised by the EAR’s consideration of the
possibility of off-site contamination. It was an important element in the EPO itself, McColl
Frontenac appealed the entirety of the order. Further, it was raised by the Director in his
submissions and McColl-Frontenac responded directly to the Director’s submissions in its
Rebuttal submissions. There was no breach of the principles of natura] justice occasioned by
the EAB’s consideration of the matter.

[70] Thirdly, the first issue before the EAB required the Board to deal with the argumeryit
that there was retrospective application of 5. 102. Determination of the possibility of future
migration off the site was an important matter having regard to McColl Frontenac’s arpument.

Did McColl Frontenac have a legitimate expectation that the Guidelines wonld be
Jollowed?

[71] The doctrine of legitimate expectations does not create substantive rights, but is part of
the rules of procedural fairness which govern administrative bodies. Where it is applicable, it
extends only to procedural rights, Reference re Canada Assistance Plan (B.C.}, [1991] 2
S.C.R. 525,

[72]  McColl Frontenac argues that the Guidelines published by Alberta Environment gave
Tise to a reasonable expectation that the procedures set out therein would be followed, relying
on. a Federal Court of Appeal decision, Pulp, Paper and Woodworkers of Canada, Loc. 8 v.
Canada (Minister of Agriculture, Pesticides Drrectoraie} (1994), 174 N.R. 37 in which a
government pamphlet stated that Agriculture Canada would consult with Health and Welfare
Canada before approving pesticides. That statement was held 1o give rise to a reasonable
expectation, and the Minister’s decision was quashed for failing to consult before exercising
his discretion.

[73] McColl Frontenac suggests that the EAB erred in its recommendations because it
concluded that any legitimate expectations enured to the benefit of Al's Equipment Rentals.
However, the EAB came to this conclusion based solely on the nature of the argument raised
by McColl Frontenac in its submissions to the EAB. Under the Guidelines a proponent may
ask Alberta Environment to consider designating a site as contaminated. McColl Frontenac
argued (at para. 21 of its submissions to the EAR}) that the submission of the environmenta)
assessment reports by Al's Equipment Rentals and the related communications provided to
Alberta Environment constituted such a request. The EAB rejected this argument on two
grounds. First, there was nothing in the language of submissions or correspondence to indicate
that Al’s Equipment Rentals made any such request, and secondly, even if there were, it
concluded, that any expectation would have enured 1o Al's Equipment Rentals, since it was the
party making the alleged request. :
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[74] Given that the EAB’s conclusion regarding Al's Equipment Rentals flowed directly
from the focus of McColl Frontenac's drgument regarding legitimare expectations, it was 2
reasonable response to the argument.

[75] Having reviewed the Gridelines myself, however, [ see no other basis for McColl
Frontenac to have a reasonable expectation that Alberta Environrnent wounld have followed the
procedures outlined in it. Unlike the pamphlet in the Pulp, Paper and Woodworkers of
Canada case, the statements in the Guidelines are not broad sweeping promises and
generalizations. The Agricultuze Canada pamphlet stated:

Healih and Welfare Canada, Environment Canada, Fisheries and QOceans Canada and
their provincial connterparts all participate in the decision-making . :

We never stop evaluating a pesticide. Ag technology improves so do our evatuation
sfandards. ..

Agriculture Canada’s registration process is among the most thorough in the world.

[76] In contrast, the Guidelines is mare specific and indicaies in the first page that it ig
expressly limited in application:

This guidelive is intended to aid in implementing the contaminated sites provision and
to assist parties involved with contaminated sites in becoming aware of the designation
process. This process is outlined in Figure 1. Normally, the designation of a
comaminated site will only occur as a last resort when there are no other apprapriate
tools.

(Emphasis added)

On page 2 of the Guidelines, the Core Criterion indicates:

Section 110(1) of the Act requires that the Director must be of the opinion that the -
presence of a substance on a site may cause a significant adverse effect in order to
designate the site as a contaminated sige.

Section 1(b) of the EPEA defines “adverse effect™ as “impairment of or damage to the
environment, human health or safety or property”. Adverse efiect can become
significant when there is an actual or high probability of impact which has or could
have a severe consequence on human health, safety or the environment.

[77]  Given that the Guidelines expressly provide that designation as a contaminated site is a
“last resort™ when there is an actuaj or high probability that the contamination in question has,
or could have, a severe consequence on health, safety or the environment, it is difficult to
understand what legitimate expectation this publication could have given rise {0 in relation to
this site. The gas station has been closed and the underground tanks removed. There js 1o
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evidence of “significant adverse effect,” that is of “severe” consequences. There was no
indication that the Director had gone through a variety of other routes, only to come to this
“last resort.” 1 find that there was no legitimate €xpectation that the Guidelines would be
followed. '

Do the EAB’s reasons raise a reasonable apprehension of bias?

(78] -McColl Frontenac allegeés that the EAB may have been biased against it and may have
predetermined the issue of liability. It quotes passages from the EAB’s recommendations:

[22] Although the Board’s appeal record is unclear, it appears that Cirrus provided
Alberta Environment with, timely notice of the site assessments as early as February 1,
1999, Notwithstanding this notice, the Board’s appeal record suggests there was no
follow-up action for over a year, until February 11, 2000, when Al’s Eguiprnent
Rentals informed Alberta Environment that “ hiydrocarbon, contamination had
impacted the soil beneath the property.” Al's Reatals also indicated, among other
things, that they had attempted to get Imperial Oil (the parent company and sole
shareholder of McColl) to deal with this matter but that Imperial had “rebuffed” those
attempts on the ground that, under the contract between Al’s Renfals and Texaco
Canada Inc., Al’s Rental’s had purchased the property on an “as is, where is® basis,

McColl then quotes a passage from the middle of paragraph 25:

The Board strongly believes that the parties” views on liability should not stand in the
way of information sharing and other cooperative efforts to solve environmental
problems. Besides the outcomes of legal disputes are likely to be more Javourable 1o
those parties that have exhibited a cooperative aftitude toward solving the underlying
problems,

(Emphasis added by McCoil Fronotenac)

[79] However, MeColl Frontenac left out some relevant footnotes and paragraphs.
Following the first paragraph noted above, the EAB noted:

(23] In a separate follow-up letter, Cirrus provided additional details about the site’s
history and the results of Cirrus’ assessments. In its Jetter, Cirrus concluded that
portions of the site have been “...contaminated with petroleum hydrocarbons...” and
that the “...contamination has migrated off-site and has impacted property owned by the
City of Calgary, along 24 Strest N. W.” : '

[24] In a statement that is not echoed expressiy in the narrative portions of either of its
site assessments, Cirrus also claimed that jts client did not cause any of the pollution
and that the pollution had resulted, nstead, from the former gas station. Cirrus then
noted that Al's Rentals had tried to obtain information from Imperial Oil about how the
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underground tanks were removed and what efforts, if any, had been made to deal with
related pollution when the ga5 station was cigsed. According 1o Cirrus, however,
Imperial Oil had not provided any of the requested information.

A footnote immediately following this paragraph noted:

14 February, 2000 Jetter from Cirrus at 2.3 (Director’s Racc-fd #38); seze also Alberta
Environment notes of March 30, 2000 phone conversation with Cizrus who stated that
Imperial bad given a “flat ‘no” to collaboration on this project” {director's Record #37),

The beginning of paragraph 25 reads:

[25] The Board regrets the dilatory approach taken by Imperial Qil. Even if hnperial's
contractual argument was correct, had Imperial Oil provide the requested information,
there might have been a more timely and Appropriate response by Al's Rentals, Cirrus,
Alberta Environment, or others. Thig bmicome, of course, is one of the Act's
objectives.

[80]  In paragraphs 26-29, the EAB further discusses the process followed by Alberta
Environment to trv to resolve the issues. Reading these paragraphs in context, it is clear that
the EAH was not expressing bias or Prejudgment, but pointing out that among the objectives of
the Act is promoting cooperation through having the interested parties work together (o find
solutions to environmental pioblems, withong having to resort to an adversarial process. In my
OpInion, its comment that an cutcome would be more favourable if the parties were
cooperative, did not refer to its own decision, but to the outcome of the process generally.
There is 1o reasonable apprehension of bias raised by the comments,

Errors of Law

Should the EPO have been issued under s. 1147

(81] McColl Frontenac argues that the EAB made 2 Paten{ly unreasonable error when it
concluded that the Director need not 1ssue the BPO order under s, 114. Section 114 is the
section under which an EPO would be issued to deal with a site that has been designated as a
contaminated site under s. 110 of Division 2,

[82]  An EPO under Division 2 is distinet]y different than vnder Division 1. As already noted
in regards to McColl Frontenac’s argument dealing with legitimate expectations, Division 2
applies to a site where the Director is of the opinion that a substance may cause, is causing, or
has caused a significant adverse effect, while Division 1 applies where the Direcior is of the
opinion that a substance may Cause, is causing, or has caused simply an adverse effect. So
there is a lower threshold nnder Division 1, than under Division 2. This by itself is sufficient
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grounds o conciude that the Director had the discretion to proceed under Division 1. There
has been no argument or evidence that fhe site posed a severe risk to either human health angd
safety or to the environmenr,

(83] Secondly, the Director cannot issye an EPQ under s. 114 yng the site has beep
designated a5 a contaminated site under g 110. As the FAB noted that is the route that MeColl
Frontenac wonld have preferred. The s. 114 order would be preceeded by a tomprehensive
public process for designating the site ag contaminated. The EAR commented that perhaps
McCell Frontepac favoured this ropge a8 a “desire to invoke g cumbersome, ﬁme—mnsuming

(34] Fﬁrthen the kinds of directions in an EPO under 5. 114 are different than thoge that can
be issued under 5. 102 In particular, ynder 5. 102, the Director can require the person po

{4} An environment Protection order made ynder subsection (1) may

(4) require the Person o whom the order is directed to take any measures that
the Director considers are NECEssary (o restore of Secure the contaminated sjge

Frontenac argues that despite thege findings, the EAR still recommended upholding the
Director’s EPQ. This, they contend ig Patently unreasonable. :

(1} There is no legislative criteria for determining whether to issue an order
under s. 102 or g. 114; -
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(3} The Board remains concerned that using s. 102 exclusively might render s.
114 meaningless;

(4} In the absence of legislative criteria for choosing between the two sections,
the Board hopes Alberta Environment develops its own criteria, beyond the “last
resort” criteria in the Guidefines:

(5) The Board présumes that this criteria was arrived at because the time-
consuming and resource intensive nature of the cortaminated site process and
the “significant adverse effect” standard makes the s. 114 EPQ the slowest tool
for cleaning up a polluted site;

{6} The contaminated site provisions offer considerable beqefits, including the
chance to aliocate cleamip responsibility to a present or recent owner, which
may accomplish “a greater buy-in. ”

The Board concluded at para. 131:

The Board offers these observations, not as hard and fast rules, and nor to suggest that
there should be an implied presumption in favour of using the contaminated sites
PTOCEss over issuing section 102 orders. The Board s point is simply that Alberta
Environment’s justification for its last resort policy should be continually reviewed,

' ' (Emphasis added)

[87] This does not constitute agreement that §. 114 would have been the more appropriate
section to proceed under in this case. This was an evaluation of the various polycentric issues
io be considered when the Director exercises his discretion. The EAB was not unsympathetic
to McColl Frontenac’s point, but it was also aware of timeliness issues and the higher
“significant adverse effect” standard. It noted that there are some policy reasons for
proceeding under s. 114, but it also noted there were legitimate policy reasons for using s.
102. It most certainly did not find that the EPO should have been issued under s 114, Itz point
Was to suggest that Alberta Environment review its policies, keeping its comments in mind. [is
reasoning was not patently unreasonable.

Lid the EAB misinterpret the Act by app!ying'it refrospectively?

[83] McColl-Frontenac argues that the EAR erred in finding that 5. 102 could be applied
retrospectively, arguing that the presumption is that statutes are not to be construed
retrospectively unless such a construction is EXpressly, or by necessary imgplication, required
by the Act. It argues that the application of 5. 102 to the facts here is relrospective because it
applies new legal consequences to conduct that took place long before the Act came into force.
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[89]  Driedger in Construction of Starutes, 2 ed. (Toronto: Butterworth's, 1983) defined
and contrasted the concepts of retrospectivity and retroactivity at pages 197-98;

As has here already been indicated, a retroactive stafute is one that operates as of a time
prior to iits enactment. A retrospective statute is one that operates for the future only, it
1§ prospective, but it imposes new resulis in respect of a past event. A retroactive
statute operates backwards, A Ietrospective statufe operates forwards, but it looks

“backwards in that it attaches new conisequences for the foture to an event that took place
before the statute was enacted, A retroactive statute changes the law from what it Was;
a rerospective statute changes the faw from what it otherwise would be with respect to
a prior event,

The EAB’s jurisprudence re- refrospectivity

[50]  The EAB considered the fwo components of the definition of retrospective operation —
the past conduct or event and the new legal obligations or consequences for thai event or
conduct. McColi-Frontenac's ownership and operation of the site ended in 1986 when the
property was sold to Al's Rentals in 1986, before the Act came into force. The EAB concluded
that it was fair to assume that the source of the pollution was likely the operation of the gas
station which ceased operations in 1979 and the underground tanks which were removed before
Fuly 1981. Thus, the conduct that lead to the pollution ceased before the Act took effect. It
noted that in relation to legal obligations predating 1993, the Act had considerable histarical
antecedents, such as the Clean Air Act, the Clean Water Act and the Hazardous Chemicals Act
which, while not identical to the Act, authorized similar remediaj orders as under 5. 162, so
-that the obligations of the Act “did not Spring up from a legal vacuym. *

[91] The EAB also considered the prospective aspects of the contamination - that pollution,
continues to linger and high vapour levels were observed at the boundary of the site,
poientially migrating off-site. The Board noted at para. 72:

Of course, the raison d'etre for the Order is not that poltution was evar released in the
first place, but that it has never been cleaned up. Because of its focus on an ongoing
pollution problem, the Order has s considerable prospective character.

(92] The Board, therefore, concluded that there was “no bright line,” no clear demarcation
about whether the FPO was Xetrospective or prospective. Rather, the EAB looked a
Telrospectivity as a spectrum, and suggested that this EPO rests on a spectrum with some
aspects of it reflecting retrospective operation, and some of it praspective. It referred in
particular to its decision in Legal Oif and Cas Lid, v. Director, Land Reclamation Division,
Alberta Environmental Frotection, Appeal No. 98-009 (EAB}, in which it thoroughly
canvassed its approach to retwospectvity under the Act. '
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[93] The appellant in Legal Off contrasted the language in s. 102 in Division 1 and ss. 108
{(now s. 123) and 110 in Division 2 of the Act, and argued that since s. 108 makes it clear that
Division 2 is retrospective, the absence of a similar section in Division 1 indicates the
legislative intention to restrict retrospective operation to only the division dealing with _
“contaminated sites.” This is the same argument that McColl Frontenac made, both before the
EAB and in the judicial review before me. '

102{1} Subject to subsection (2), where the Director is of the opinion that

(a) a release of a substance into the epvironment may OCCUr, i§ accurting or
has oceurred, and '

{b} the release may cause, is causing or has caused an adverse effect, the
Director may issue an environmental protection erder to the person
responsible for the substance.

108  This Division applies regardless of when a substance became present in, on or
under the contaminated site.

110 Where the Director is of the opinion that a substance that Ay cause, 1§ causing
or has caused a significant adverse effect is present in an area of the
environment, the Director may designate an area of the environment as a
contaminaied site.

[94] The EAB rejected this argument saying that the use of past tense in s. 102 constituted
express language indicating that the Legislature intended that it also should be applied
re{rospectively:

“may occur, is occurring or has oceorred™ and

“may cause, is causing or has cansed an adverse effect.”
[95] The EAB further noted that a similar division-wide clause for Division 1 would have
been mappropriate since Division 1 had at least one section {(s. 97 (now s. 108)) that does not
include retrospective application, only present application:

“No person shall knowingly release or permit the release of...”

It also referred to other sections, like ss. 58 and 59 of the Act, which refate only to the present
or funure.
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[96] It also considered the Act’s definition of “person’s responsible” in s. I(ss), which it
held adopts a similar temporal definition, using the past tense to include persons who were
previous owners, or who had charge, management or control of a substance or thing.

[57]  The EAB in Legal O also looked beyond the text of the Act 1o consider the obiective
of the Act embodied in 5. 2 and the presumption in s. 10 of the Mmferpretation Acr that the Act
should be given a “fair, large and liberal” Interpretation, and concluded that:

Given the prevalence of historic releases of substances which continue to pose threats to
Alberta’s environment, it is hard to imagine how the Act’s sweeping environmental
objectives conld be achieved without Interpreting the Act to authorize the Director to
require that those historic releases be assessed and remedied. (Al para. 37),

The EAB also noted that the Act was for public protection, and thus an exception to the
presumption against retrospeciive operation: Brosseau v, Alberta (Securities Commission),
(1989] 1 S.C.R. 301. ' '

[98] Thus, the EAB concluded that Part 4, Division 1

...provides a comprehensive legislative scheme for addressing past, present, and future

pollution and in a manner that builds on, and is integrated with pollution legislation that

preceded EFEA. A refrospective application of s. 102 would appear {0 be a necessary
 Implication from this comprehensive regulatory approach. -

[99]  Accordingly, the EAB has developed and articulated its own Jurisprudence and
analytical approach to the interpretation of the Act. A tribunal’s interpretation of legislation,
particularly the legislative scheme that is expressly within its mandate, is subject to deference.
The Supreme Court of Canada in Puskpanathan approved the statement of the law from
Mogssap, [1993], 1 S.C.R. 554 that deference may be owed to a tribunal’s Interpretation of law
in some circumstances (at 399-600):

Further, the "correct” interpretation of a term may be dictated by the mandate of the
board and by the coherent body of jurisprudence it has developed. In some cases, even
where courts might not agree with g given interpretation, the integrity of certain
administragive processes may demand thot deference be shown to that interpreiation
of law,

{Emphasis added) .

(1001 Therefore, while I might not have decided that 5. 102 was intended to be applied
retrospectively, the EAB's analysis is not “clearly irrational,” or “evidently not in accordance
with reason,” as the Supreme Court has defined the very strict test of what is patently
unreasonable: Canadian Broadcasting Corporation v. The Canada Labour Relations Board,
[1995] 121 D.L.R. (4th) 385.
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Is the Act for public protection?

[101] McColl Frontenac contended that the EAB erred in fnding that there was a public
Protection exception to the presumption against retrospectivity . Counsel urged me o find thag
Clackson J. in Legal O4f had misapplied the Brasseqn decision, and that the Brosseau decision
should be restricted to a very narrow factual situation,

[102) The presumption against retrospective opération holds that statutes are not 1o be
construed retrospectively unless such 2 construction is expressly or by necessary iroplication
required by the language of the Act. The Supreme Court of Canada in Brosseau beld that the
Presumption applied oniy to penal statutes and did not Apply to statutes that imposed a penalty
related to a past event as long as the goal of the penalty was public protection,

(103] MecColl-Frontenac relies on the decision of the Federal Court of Appeal in Re Royal
Canadian Mounted Police Act, (199111 E.C. 529 i which MacGuigan J A. narrowly

[104] In Brosseay, L'Heurenx-Dnibé J .’s discussed the rule as outlined by Driedger in
Statutes: Refroactive, Retrospective Reflections (1978), 56 Can. Bar Rev. 264 and in
Construction of Statutes 7™ ed. (Toronto: Butterworths, 1983). Driedger notes that there are
three kinds of Telrospeciive statutes, and that only one atiracts the presumption:

First, there are the statuteg that attach benevolent cOnSequences 10 a prior event; they do
not attract the presumption. Second, there are those that attach prejudicial COnsequences

penzlty on a person who is described by reference 1o a PTOT event, but the penalty js
not intended as further punishment for the event; these do not artract the presumption,

[105] L'Heureux-Dubé J. expressly adopted this statement by Driedger, focﬁssing on the
third type of statute and describing a sub-category at para. 49:

A sub-category of the third type of statute described by Driedger is enactments which
may impose a2 penalty on g person related to a past EBVENL, 50 long as the goal of the
Penalty is not to punish the Person in guestion, but to profect the public.

[106) She continued the analysis, citing two earljer English cases: R, v. Vine (1875), 10 L.R.
QB.195and Re A Solicitor's Clerk, [15571 3 All E.R. 617. InR. v. Vine a new statutory
provision disqualified convicted felons from selling alcokol, while in Soficitor’s Clerk a
statutory amendment disqualified people who had ever been convicted of larceny embezzlemeny
or frandulent conversion of property from acting as solicitor’s clerks. Both decisions held that
the presumption did not apply as the provisions were 0 protect the public. L Heureux-Dubé J.
concluded at para, 55 ' :
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This is a measure designed to protect the public, and it is in keeping with the general
regulatory role of the Commission. Since the amendment at issue here is desipned 1o
protect the public, the presumption against the retrospective effect of statutes is
effectively rebutted.

[107] MacGuigan J.A., however, read the exception guite narrowly, sugpesting that
L’Heurenx-Dubé’s decision only extends to the very limited sub-category raised in the two
English cases:

In short, there is an exception to the presumption against retrospectivity where there is
(1) a statutory disqualification. (2) based on past conduct, (3) which demonstrates a
continuing unfitness for the privilege in question. To my mind this is quite a narrow
exception to the general presumption, one that is very much more limited in scope than
the Trial Judge's holding that an exception occurs whenever the statutory purpose may
be conceptualized in broad terms as the. protection of the public, whatever may be the
effect upon the subordinate value of vested rights or interests. (at para. 32)

[108] In my I‘ESPECTﬂ.ll opinion, MacGuigan J.A. has drawn far too narrow an interpretation
of L'Heureux-Dubé I.’s decision. At para. $1, she cites with approval Driedger’s summary of
the point in the article Statutes: Retroactive, Retrospective Reflections:

In the end, resort must be had to the object of the statute. If the intent is to punish or
penalize a person for having done what he did, the presuniption applies, because a new
consequence is aftached to a prior event. But if the new punishment or penalty is -
intended to protect the public, the presumption does not apply.

(Emphasis added)

She concluded that the provision to disqualify traders was not intended to penalize, but to
pratect the public, and that therefore the presumption did not apply. There is nothing i her
reasoning to suggest that her analysis was limited to statutory disqualifications that rendered
persons unsuitable for a particular privilege.

(109] McColl Frontenac also cited Coté 1A, inD.D.5. v. R.H. (15993), 141 A.R. 44 who
stated that most civil statutes are neither penal or public protection, and that:

To try to divide all statutes into penal or public protection, show a statute is not penal,
and then conclude it is public protection, would be very close to setting up a straw man.
If all animals are either fierce or domestic, then one must conclude that a gopher is
domestic because it is not fierce. (At para. §)
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[L10] Tagree with Coté J.A. that sefting up a false dichotomy {5 not helpful. On the other
hand, the Act is, by its nature, a public protection statute, Iis principal aims recopmize the
values of protecting the environment which is essential to the integrity of human health and the
well being of society, as well as ensuring that there is economic growth and prosperity. So
while we cannot divide all statutes into either penal or public protection statites, I think that this
. Statute falls within the public protection category.

[111] MeColl Frontenac argued that, notwithstanding the absence of the presumption,
ultimately the question of whether s. 102 should be applied refrospectively is a question of
Statutory interpretation. I agree that it is relevant to look at the statute to discover legislative
mient. One of the objectives of the Act is to that the polluter should pay. That is consistent with
imposing an obligation not on the present occupier, but upon those who caused the pollution in
the first place.

Does the EPQ operate prospectively?

[112] I conclude by saying that not only do T think that the EAB’s decision was not patentiy
unreasenabie, I think it was correct. The EAB did not make a finding that the order was solely
retrospective or solely prospective. It found, as I noted earlier, that the order rested on a
continuurm, a spectrum, that had both retrospective and prospective elements. Whether or not
there Is a retrospective application, there is clearly a present application and present ag’ -
ongoing possibility of a threat that must be dealt with, and that clearly comes withis a
prospective application of 5. 102,

Conclusion

(113] I therefore dismiss the application for judicial review. The parties may speak to costs
within 30 days of the decision.

HEARD on the 20® day of February, 2003.
DATED at Edmonton, Alberta this 4th day of April, 2003.
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APPENDIX A
Envimnmﬁtaf Protection and Enforcement Act, S A. 1992, ¢. E13.3

‘Part 4

Division 1

97(1) No person shail imowingly release or permit the release of a substance into the
environment in an amouat, concentration or level or af 2 rate of release that is in excess
of that expressly prescribed by an approval or the regulations.

2) No person shall release or permit the release of a substance info the environment in an
amount, concentration. or level or at a rate of release that is in excess of that expressly
prescribed by an approval or the regulations. '

{3 For the purposes of this section, if there is a conflict between an approval and the
Iegulations as to an amouny, concentration, level or rate of release of a substance, the
most stringent requirement prevails.

98(1) No person shall knowingly release or permit the release into the enyironment of a
substance in an amount, concentration or level or at a rate of release that canses or may
cause a significant adverse effect, : '

{2)'  No person shall release or permit the release into the environment of a subsiance in an
amount, ¢oncenfration or level or at a rate of release that Causes Or maAy calse a
significant adverse effect.

(3) Subsections (1) and (2) apply only where the amount, concentration, level or rate of

' release of the substance is not authorized by an approval or the regulations.

(4)  No person may be convicted of an offence under this section if that person establishes

that the release was authorized by another enactment of Alberta or Canada.

99(1} A person who releases or causes or permits the release of a substance into the
environment that may cause, is causing or has caused an adverse effect shall, as soon as
that person knows or ought to know of the release, report it to
(a) the Director,

)] the owner of the substance, where the Person reporting knows or is readily able
to ascertain the identity of the owner,

() any person 10 whom the person reporting reports in an employment relationship,

(d) the person having control of the substance, where the person Teporting is not the
person having control of the substance and knows or is readily able to ascertain
the identity of the person having control, and

(¢)  any other person who the person reporting knows or ought to know may be
direcily affected by the release. :

(2)  The person having control of a substance that is released into the environment that may
cause, is causing or has caused an adverse effect shall, rmmediately on becoming aware
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of the release, report it to the persons referred to in subsection (1)(a), (b}, (c) and (&)
unless the person having control has reasonable grounds to believe that those persons
already know of the release.

A police officer or employee of a local authority or other public authority who is
nformed of or who investigates a release of a substance into the environment that may
cause, 1s cansing or has caused an adverse effect shall immediately notify the Director of
the release unless the police officer or employee has reasonable grounds to believe that
it has been reported by another person.

A person who is required to report to the Director pursuant to section 99 shall Teport in
person.or by telephone and shall inchude the following in the report, where the
informartion is known or can be readily obtaiped by that person:

{(a)  the location and time of the release; '

()] a description of the circumstances leading up 1o the release;

(c) the type and quantity of the substance released; -

(d) the details of any action taken and proposed to be taken at the release site;

(e) a description of the location of the release and the immediately surrounding area.
In addition to a report under subsection (1), the person shall report in writing where
required by the regulations. :

A person who reports under subsections (1} and (2} shall give to the Director any
additional information in respect of the release that the Director requiras. ‘

Where a substance that may cause, is causing or has caused an adverse effect is released
into the environment, the person responsible for the substance shall, as soon as that
person becomes aware or ought to have become aware of the release,
{a) take all reasonable measures to .
(i) repair, remedy and confine the effects of the substance, and
(i)  remove or otherwise dispose of the substance in such a manner as to
effect maximum protection to human life, health and the Environment,
and
)] restore the environment to a condition satisfactory to the Director.

Subject to subsection (2), where the Director is of the opinion, that

(a) 4 release of a substance into the environment may QCCur, is occurring or
has occurred, and :

(b)  the release may canse, is causing or has caused an adverse effect,

the Director may Issue an environmental protection order to the person

responsible for the substance., ' :

(2) Where the release of the substance into the environment is or was expressly
authorized by and is or was in compliance with an approval or registration or
the regulations, the Director may not issue an environmental protection order
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under subsection (1) unless in the Director's crpini::-n the adverse effect was not
reasonably foreseeable at the tirme the approval or registration was issued or the
regulations were made, as the case may be.

(3)  An environmental protection order may order the person to whormn it is directed
to take any measnres that the Director considers necessary, including, but not
Limited to, any or all of the following:

(@)  investigate the situation: . .

(b}  take any action specified by the Director to prevent the release;

{c) measure the rate of release or the ambient concemiration, or both, of the
substance; o :

(d)  minimize or remedy the effects of the substance on the environmeng;

{e) restore the area affected by the release to a condifion satisfactory to the
Director; . . '

{f) mMOnitor, measure, contain, remave, store, destroy or otherwise dispose
of the substance, or iessen or prevent further releases of or control the
rate of release of the substance into the ENVironmment;

{2) install, replace or alter any equipment or thing in order to control or
eliminate on an immediate and temporary basis the release of the
substance into the environment; : .

(h) construct, Improve, extend or enjarge the plant, structure or thing if that
is necessary to control or eliminate on an immediate and temporary basis

: the release of the substance into the Environment;

(i} Teport on any matter ordered 1o be done in accordance with directions set

out in the order,

103(1) Where an inspector, an investigator or the Director is of the opinion that

(a) a release of a substance into the environment IMay oceur, is oocurring or hag
occuried, and

(b}  the release may cause, is causing or has caused an immediate and significant
adverse effect,

the inspector, investigator or Director may issue an environmenta) proteciion order to

the person responsible for the substance directing the performance of EIETERnCY

measures that the inspector, investipator or Director considers necessary.

(2)  Subsection (1) applies whether or not the release of the substance into the ENVIronrment
is or was expressly authorized by or is or was in compliance with an approval, a
registration or the regulations.

104(1} Where an inspector, an investigator or the Director is of the Dpiniun that
{a) 2 release of a substance info the ENVIIONINent may occur, is occurring or has
occurred, and : :



(2)

®)

the inspector, investigator or Director may take any emergency measures that the
inspector, investigator or Director considers necessary 1o Protect human life or health of
the enviroamen. .
Subsection (1) applies whether or not the release of the substance into the environment

103(1) Where the Director js of the opinion that a substance or thing is cansing or has caused

(2)

3

2n offensive odour, the Director may issue an environmental protection order to the
Person responsible for the substance or thing,

Subsection (1} does not apply in respect of ap offensive odour that results from an
agriculiural operation that js carried out in accordance with generally accepted practices

is directed to take any or all of the following measyres:

{a) investigate the situation;

®  fake any action specified by the Direcior 1o prevent the offensive odour;

(c) Inimize or remedy the effects of the oftensive odour;

{d)  monitor, measure, confain, TEmove, store, destroy or otherwise dispose of the

{e) install, replace or alter a0y equiptment or thing in order 1o control or eliminate
the offensive odgur:

(f) Consiruct, improve, extend or enlarge a plant, suuenre Or thing if that is
necessary to control or eliminate the offensive odour:

(8} take any other action the Director considers to be necessary:

(c)  remediation of the land has been carried out in accordance with
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(1) the terms and conditions of any applicable approval,
(i)  the terms and conditions of an environmental protection order made in
: respect of the release, -

(iify  the directions of an inspector or the Director, and

{Iv)  this Act. _
An application for a remediation certificate may be made by the registered owner of the
land or the person responsible for the substance.
An application for a remediation certificate must be made to the Direcior n a form and
manner acceptable to the Director. :
The Director may issue or refuse to issue a remediation certificate, and may issne the
remediafion certificate subject to any ferms and conditions the Director considers
appropriate. : '
The Director may
{a) amend & term or condition of, add a term or condition 10 or delete a term or -

condition from a remediation certificate if the Director considers it appropriate to

' do so,

(b) cancel a remediation certificate issued in ETTOr, O
{c) correct a clerical error in a remediation certificate,

Where a remediation certificate is issued, no environmental protection order requiring
the doing of further work in respect of the same release of the Same substance may be
issued under this Act after the date preseribed or determined for the purposes of this
section in accordance with the regulations.

The issuing of a remediation certificate does not affect any person's obligation to obtain
a reclamation certificate under this Act.

The Licutenant Governor in Council may make regulations

{(a) respecting the procedure for the submission of applications for remediation
certificates and the plans, specifications and other information that must
accompany applications: :

() respecting the manner in which remediation is to be carmied out;

{c) respecting the establishment of standards or criteria o be used (o determine
whether remediation has been completed in a satisfactory manner:

{c.1) respecting the provision to the Director of information and reports relating to the
remediation; : :

(d)  prescribing dates or the manner of determining dates for the purposes of section

- 105.2, generally or in respect of different classes of land or releases of

substances;

(e) respecting terms and conditions that may be contained in remediation certificates;

(D) respecting the giving of notices for the purposes of section 105.1.
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106 The Minister may make regulations

(a)

(b)

classifying releases for the purposes of this Division and exemp{ing any release
or any class of release from the application of this Division, and attaching terms
and conditions te any such exemption;

- Tespecting the making of a written report under section 100(2} and its contents

and providing for the waiver of a Iequirement to make a written report where in
the opinion of the Director no adverse effect s likely to occur as a result of the
release or the adverse effect cauged by the release has been adequately
controlled. '

107(1} The Lieutenant Governor in Council may make regulations

(a}

(b)

()

(@

(d.1)
(d.2)
(d.3)
(d.4)

(d.5)

(d.6)
@d.7)

regulating and prohibiting the removal or rendering ineffective of any device,
procedure or thing thar reduces or Prevents or is intended to reduce or prevent
the reiease of any substance and that is attached or connected to or forms part of
any thing, :

respecting the measures, including levels of remedial requirements, that may be
required in an environrnental protection order for the purposes of section
102(3)(e}, inclhuding the incorporation or adoption for that purpose of dJocuments
that set out restoration guidelines: - :

regulating the quantity and purity of water io be applied to Land for the purpose
of irrigation or watering of plant jife if the water so applied may directly or
indirectly cause an adverse effect;

regulating or Prohibiting any use of Jand or any action in respect of land as a
result of which any substance is released on or under any land, including land
(1} . adjacent to or underlying a watercourse, or

(i)  adjacent to or overlying an aguifer;

prescribing the concentration, including the maximum concentration, of g
substance that may be released into the environment;

prescribing the amonnt, including the maximmm amount, of a substance that may
be released into the environment; -

prescribing the level, including the maxinmm level, of a substance that may be
released into the Environment; _
prescribing the rate, including the maximum Iaie, at which a substance may be
released into the environment;

respecting the method or type of method or instrument for measuring or
determining

{i) the concentration of a substance released into the environment,

(i}  the weight of a substance released into the environment,

(it}  the rate of release of 2 Substance into the environment, and

(iv) * visible emissions; '

prescribing the poin at which a measurement pursuant to the regulations is to
take place;

prescribing the maximum visible emissions permitted to be released;
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{d.8) establishing a program for the certification of visible emission readers, including
reguiations respecting _ :
{i) the manner in which visible emission readers are tavght and certified,
(i)  the issuing, suspension and cancellation of certificates of gualification,
and
(ii}  the reguiation of the activities of visible emission readers:

(e) generally, for the protection of the environment and the regulation of sources of

substances. )
(2) Before regulations are made under subsection (1)(d.1), (d.2), {(d.3), (d.4) or (d.7), the
Minister shall engage in any public consultation with respect {0 the proposed regulations
. that the Minister considers appropriate.
Division 2
Contaminated Sites
Application
108 This Division applies regardiess of when a substance became present in, on or under the
_contaminated site.
109 The Minister may establish programs and other measures the Minister considers

necessary to pay for the costs of restoring and securing contaminated sites and the
environment affected by contaminated sites in circumstances where a person responsible
for the contaminated site cannot be identified or is unable to pay for the costs.

110{1) Where the Director is of the opinion that a substance that may cause, i§ causing or has

(2)

(3)

111

caused a significant adverse effect is present it an area of the environment, the Director
may designate an area of the environment as a contaminated site.

Subsection (1) applies notwithstanding that any or all of the following may apply:

(a) areclamation certificate or remediation certificate has been issued in respect of the
comaminated site;

(b} an administrative or enforcement remedy has been pursued under this Act or under
any other law in respect of the contaminated site;

(c) the substance was released in accordance with this Act or any other law;

(d) the release of the substance was not prohibited under this Act;

(e) the substance originated from a source other than the contaminated site.

The Director may cancel a designation of a contaminated site.

The Director shall

(@) give notice of the Director's decision to designate an area of the ENVIronment as a
contaminated site ta
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(i} the owner of the contaminated site,
(i) any of the other persons responsible for the contaminated site that the
Director considers appropriate, and '
(ili) the local authority of the municipality in which the contaminated sIte i§
Iocated,
angd
(b) provide notice of the Direcior's decision to designate an area of the environment as
a contaminated site in accordance with the regulations.,

112(1)-Any person who is directly affected by a designation of a contaminated site may submit
to the Director a statement of concern setting out that person's concerns regarding the
designation of the contarmninated site and that person's recommendations on any remedia]
measures that should be taken with respect to the contaminated sife.

(2} A statement of concern must be submitted
{a) within 30 days after receipt of the notice under section 111(a) or the last provision
of the notice under section 111{b), or
{b) within any longer period allowed by the Director in the notice.

113{1) A person responsible for the contaminated site may

{(a) prepare for the approval of the Director a remedial action plan in respect of the
contaminaced site, and

(b)  enter into an agreement with the Director, with other persons responsible for the
contaminated site, or with both the Director and other persons responsible,
providing for the remedial action to be taken in respect of the contaminated site
and providing for the apportionment of the costs of faking that action.

2) An agreement under subsection (1)(b) to which the Dvirector is not a party is not valid
unless it is approved by the Director.

(3) Where an agreement made under subsection {I1}b) is carried out in accordance with jts
terms, the Director may not issue an environmental protection order under section 114
to any of the persons responsible for the contaminated siie¢ who are parties to the
agreement in respect of any matter that is provided for in the agreement.

114{1} Where the Director designates a contaminzated site, the Director may issue an
eavironmental protection order to a person responsible for the contaminated site.

(2)  Indeciding whether to issue an environmental protection order under subsection (I toa
particular person responsible for the contaminated site, the Director shall give
consideration o the following, where the information is available:

(a) when the substance became present in, on or under the site;
(b} in the case of an pwner or previous owner of the site,
(i} whether the substance was present in, on or under the site at the time that
person became an owner;
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(ii) whether the person knew or ought reasonably to have known that the
substance was present in, on or under the site at the time that person
became an owner; '

(i)  whether the presence of the substance in, on or under the site ought to
have been discovered by the owner had the owner exercised due
diligence in ascertaining the presence of the substance before the OWney
became an owner, and whether the owner exercised such due diligence;

(iv}  whether the presence of the substance in, on or under the site was caused.
solely by the act or omission of another person, other than an employee,
ageni o7 person with whom the owner or previous owner has or had 2
contractual relationship;

' the price the owner paid for the site and the relationship between that
price and the fair market value of the site had the substance not beern
present in, on or under it;

in the case of a previous awner, whether that owner dispoged of the owner's

inferest in the site without disclosing the presence of the substance in, on or

under the site to the person who acquired the interest;

whether the person took all reasonable care to prevent the presence of the

substance in, on or under the site;

whether a person dealing with the substance followed accepted industry

standards and practice in effect at the time or complied with the requirements of

applicable enactments in effect at the time;

whether the person contributed to further accumulation or the continued release
of the substance on becoming aware of the presence of the substance in, on or
under the site;

what steps the person took to deal with the site on becoming aware of the
presence of the substance in, on or under the site;

any other criteria the Director considers to be relevant.

In issning an environmental protection order under subsection (1), the Director shall
give consideration to whether the Government has assumed responsibility for part of the
costs of restoring and sécuring the contaminated site and the environment affected by the
contaminated site pursuant to a program or other measure under section 109,

An environmental protection order made nnder subsection (1) may

“(a}

(b)
(c)

require the person to whom the order is directed to take any measures thai the
Director considers are necessary 1o restore or secure the contaminated site and
the environment affected by the contaminated site, including, but not limited 1o,
any or all of the measures specified in section 102,

contain provisions providing for the apportionment of the cost of doing any of
the work or carrying out any of the measures referred to in clause (a}, and

in accordance with the regulations, regulate or prohibit the use of the
contaminated site or the use of any product that comes from the contaminated
site. '
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In addition to serving an environmental protection order issued vnder section 114 on. the

person to whom it is directed, the Director shall

(a) give notice of the issuance of the order to the local authority of the municipality
- in which the comtaminated site 15 located, and

{b) provide notice of the issuance of the order in accordance with the regulations.

- The Minister may

(a) in accordance with any applicable repulations, or

(b} in the absence of any applicable regulations, in the manner and amount the
Minister considers appropriate _

pay compensation to any person who suffers loss or darnage as a direct result of the

application of this Division. '

‘The Minister may make regulations regulating and prohibiting the use of a contaminated
site or the use of any product that cormes from a contaminated site.

The Lieutenant Governor in Council may make regulations :

{a) authorizing the payment of compensation by the Government for the purposes of
section 116, including regulations Tespecting :
(i) the circumstances under which compensation will be paid, and
{ii)  the manner in which a claim for compensation is assessed and made and

the determination of the amount payahle;

) respecting the manner in which notice is to be provided under sections 111(h)

and 115(b).
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APPENDIX B

ERVIRONMENTAL PROTECTION AND ENHANCEMENT ACY
BEING CHAPTER E-13.3 8.4 1992 (the *Acr™)
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WHEREAS Irposial Of Lidted, the parent corparstion of the Compeny, has sekaovdedged

‘st the wse of the Property prior to 1933, when MeColl-Frofittuac Oif Compeay Lt amlor
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petrolenn products (e “Substernces™);
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kydrocarbony) sad TEH (total eXtractibic iydrocarbons) snelyses v afl the sof) samples
Propaty, und oo of the soif samples rmet the Soif Rick 2 garvizenant Criteria for
Vegponer Jrckealeetions Prtirwcyy, Lavel §: ComrseCraned Soife

WHEREAS fuiv not knowa whether the Coptamination, has migrsted off.site, althoniph
Cﬂﬂ@ﬁﬂm&m#ﬁﬂﬁeﬂﬁhﬂd&hﬂmﬂmlm teken ou November 25, 1998 aleng the
eastern boordlary Hre of te Propeny, being adjncent 1 24 Birost, NW, Calgary, thet do nea
et the Soil Risk Mantgamnent Ceiteria for Popowr Inhlation Paffway, Level 1- Corss-
Grained Soil; {the “Criteria”}; ' ' :
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WHEREAS M&Em 'i& m&mﬂomwhasmimwﬁgﬁe&ﬂm extent of the
COtrieds HEETT G ender the M, or whether wmmw -] ﬁm off the PW

eppointad & Direcior for $re purposes of Isting environmesital proiection ovders ard
endorcemient orders wader the Act {the “Manage™);

WHEREAS the Minager Is of the opinon that a release has actugred, and that, drs is
Projierty, that iy cowing mw«mmmmm-mmw

WHEREAS the Contpiy s 8 “person resporsible” for the Subrisnces o & fhing eomtsining fhe
Wud&h&ih%!{n}f@ﬁﬂ,wﬁcﬁ%‘mﬁaﬁnh%@ﬁmﬁm

THEREFORE, Eﬁ?ﬁrﬁml&'ﬁﬂwﬁﬁﬁfﬂmxﬁmm Motiteding For Berw Region, piciut
o sechiong 100 end 227 of the Act, DU HERERY ORDER THAT:

L. ¥he Conpuay shall arbnit an irvestigative plan (the “Tnvestipative Plzn™) o the Mamager by
Fridey, Decentber 1, 2000. The Investigaive Pl shall include:

%) A proposel for dolinesting sud quantifiing fie Contanilaation of the soil, surfuce

b} A schedile of Emplementation for the Investigative Pl ioclnding the dave upon
which 2 detailed written investigation report {#n “Investigative Beport™) gad s,
semedistion pla (ke “Reczedintion Plan™y will be sulindited o fhe Mzuiger.

Z. MWMWﬁMMthWWMhWM-

3. TixTnvestigaiive Report shell gt least conigin the foliowing informetion:

&) mmﬁmmwmmﬂmm&m@m
for sempling end snstysie of ol solis and water

b} HWMEmmﬁnym,-mmmm&mlmwmi:m
- the Propecty and on any offaite arems;, .

<) Idemification of fire sample locaticins end depths ther requive remedistion t mee the

- Criverts: st
dj Axty othir relevenst Mformation,



Page: 44



Page: 45

. APPENDIX C
BEFORE THE ENVIRONMENTAL APPEAL BOARD

IN THE MATTER OF SECTIONS 84, 88, 87, 88, 89,
N 91, 92, 83, AN 98.1 OF -
THE ENVIRONMENTAL PROTECTION AND ENHANCEMENT ACT (the “Act™),
8.4 1992, CH. B-13.3 AS AMENDED: AND

IN THE MATTER OF ENVIRONMENTAL PROTECTION ORDER NO. 2000-08
- MADE PURSUANT TO BECTIONS 102 AND 227 BY JAY LITKE,
MANAGER OF ENFORCEMENT AND MONITORING FOR 'THE BOW REGION OF
ALBERTA ENVIRONMENTAL PROTECTION

AGREED STATEMENT OF FACTS

1. On November 2, 2000, Jay Litke, Manager of Enforcement and Monitoring
Bow Region, issued Environmental Protection Order No. 2000-08 ("EPO No. 2000-08%)
to MeColl-Frontenac Ine. {the *Appellant™), formerly "McColl-Frontense Of] Company
Liraited® and "Texaco Canada Inc.”. EFD No. 2000-08 was tssusd pursuant, to sections
102 and 237 of the Act. [Docurnent #4, Alberts Envirosmnent Records)

2. On Noveraher 6, 2000, the Appeliant filod a Notice of Appeal and
Application for Stay of EPQ No. 2000-08. [Document #1, Alberta Environment Recogds)

3. By letter, dated November 14, 2000, Grant 1), Sprague, counsel for Alberta
Environment, advised that: |

“With respect 1o & stay, the Director is prepared to defer further steps on

the Environmental Protection Order pending the appes). As ronseguence,

a formal stay is not necessary.® [lab "AM

| 4 At the request of the Environmental Appeal Board, the Appellent, by letier
to the Board, dlarified the Notice of Appesi. [Takb 8]
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5. The property which is the eubject of EPO No. 2000-08 is Yegally described
as Plan Capitol Hill Calgary 2846GW, Block 5, Lots 89 and 40, municipally known as
2505 - 34 Street NW, Calgary, A:Iberta {the "ff-"mpert}r"} Document 4, Alberta
Ervironment Records]

6. B&ﬁ&mahﬁ%@ﬁﬂaﬁmﬂgmm.mﬂmw
are or have boen: ag follows Docurnent #44, Atherta Environment Recordal:
BI0646 Altberta 144, December 30, 1998 to present
Als Equipment Rentels (1978) Ltd.  April 80, 1986 $o Docember $0, 1998
Texaco Canada Toe,  Soptember 25, 1980 to April 30, 1086
Highwayes Realiies Limited October 12, 1956 to September 25_ 1980
MeColl-Frontenac Oil
Company Limitad _ | May 10, 1856 to Qctober 12, 1956
7. ' Based upon a histories] title seareh, MeColl-Frorternae Uil Company Limited

had a lease vegistered on title fam Ockober 12, 1958 to September 25, 1980 (Registration
No. 5648 FL.C.). [Documient #44, Alberta Enviroriment Repords]

8. According to Corporate Registey recards, the Appellant is the amalgrtnation
suecessar to MeColl-Frontenae Uil Comapany Limited and Texace Canada Ioe. [Docoment
#43, Alberta Environment Records) '

. Alse according to Carporate Registry records, Highway Realiies L:tm;t-adm
a federal corporation, first registered an March 6, 1958, and strock on May 80, 1981
Highway Realties Limited, in 2 Statement filad under the Alberta Companics Act,
descritied its princips] business as "owning and leasing of service station propexéies”.
(Docunent #43, Alberia Environment Records]
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10, A gas station was located oo the property between 1966 and 1881 As part
of the operation of the reteil gas station, the MeColl Frontenae Oil Comparny storved
gasching in underground fuel tanks loested on the Property. The records of Texaco
Canadalnt‘md:mtethatthegasstahmhﬂmatadmiﬁ?ﬁ and that ihe
underground storage tanks and squipment were removed some time prior o July 14,
I881. {Tab "C* Note: the General Arrangement Plan and photographs which arasa;&m
be attuched to this decument cannot be located ]

11 Between 1982 and 1986, the Property was leased from Texaeo Canada Inc.
o AF's Bquipment Rentals (1978) Lid. for the operation of an equipment restal company,
Since 1986, the Property has been nsed by Al's Bquipment Rentals (1978} Ltd. and
810546 Alberta Ltd. for the aperation of equipment rental companiss. Eﬂaam:a&nt #38,
Alberta Environsnent Records)

12. . The purchase agreement [Document #42, Alberta Environment Records]
betweon Texaco Canada Inc. and Al's Equipment Rentale (1978) Litd. exprressly providas
"6.  The Purchaser [Al's Equipment Rentals (1978) LA} has tnepected
and agrees to purchase the property as it stands, and it is agreed that |
there 5 ne reiu‘esentatmx, warranty, eollateral agreement, zoming,
municipal permit or license, or condition affecting the sald property of the
agresment to purchase and séll, other than {x exprossed herein in writing.*

This elauge was incloded in the $410,000.00 written offer made by APs Bquipment
Rentals {1978) LA, dated September 12, 1986, whidh was then accepted by Texsco

Canadea Inc. on Deceiber 5, 1985, :
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18, Fhe curvent title to the Property is subject to & caveal regarding s
restrictive covenant held by Texaco Canada Ine. {Begistration No. 861 UT1 428).
[Document #44, Alberta Envirenment Records] This cavest was fited on April 80, 1988,
and reflects an agreement belween Al's Equipment Renfals {19787 Léd and Texaco
Canada Inc. Unider the cavest, Al's Bquipimars Rentals (1978) Lid. covenanted, by virtue
of the agroement attached to the caveat, that nie part of the Property would “be used or
permitied to be used for the sale of gastline or diess) fuels for a term of 20 years®.

14, In October 1998, Al's Equipment Rentals (1978) 14, the then registered
vrwner of the Propei-&y_, bired & consultant, Cirrus Environmental Setvices hie., to conduct
8 FhasaIenvﬁmmntﬂsiteasﬁessmmtnfthaPmper@. Docimment #40, Alherta
Environmeni Records) The BEzecutive Summary of this sssessnient states: :
“As of the date of this report, the historical aspect of the assessment has
revealed ne previous reported emvivonimental confamination and ne
reported conditions vffsite with potential to cause contamination. Land
titles searches revesied that the properly wes formerly owned by Texace
Cangda Inc. and was also previously owned/leazed by MeColl-Frontenac G4l
Company Limited. The Subject Property had once served a5 8 parviee
station and a private utifity location servies revesrled that vent tubes for
the underground petrolewsn storage tasiks (UST's) all ended in the centre
section between the main building and the pump iskands. Fhe utility Jocate
also showed that it is erlythatﬂmUSTghavehmmmwei The mmterjor
ingpection revealed na visible sources of potential problems, The exterior
inspection revealed several sources of potenﬁalﬁp:nbl&ms; a 500-gallon

"The date collected duringﬂ:enumsbfthisassﬁssmentsuggem that the
potential for significant negative environmental tonditions existing at the
Bubject Property, as of the date of this report is Aigh."

lamphagis in original}
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15, - In January 1599,. Cirrus Envirenmental Services (ne. complefed a Phase IJ
environimental site assessment of the Proparty Al's Equipment Reptals (1978) Ltd,
[Document #39, Alberta Envirenment Records] The Executive Sumimary of this
assessment states; - -

*Standpipe vaponr concenitration readings were méagured in 2l wells prior

to sampling. The readinigs ranged from 5% LEL te 100% LEL, which may

indicate the possible presence of sub-surface Organic vapours,

“The depth to water angd the thickness of any phase-separated petroleum
product was measured tsing a HERON electronic oil/water interface and
water leve] indicator. Phase-separated hydrocarbons were nok raeasured i
any of the monitoring walls.

"Due to the absence of givundwater in all but one (1) monitoriiig well, it
wis not possible to collect gronndwater samples or determine the hydraulic

gradzent at this time,

"Basad on data collected during the Phase I ESA, « Phase 11 subsurface
mtrusive investigation was performed on 28 October 1098, Suil samples
were collected from test holes CP8-1, €95-2 and ©98-3 apd snhmitted o
Envirs Test Laboraiory (ESL) in Calgary for laboratory analyses of
benvene, toluene, ethylbentens, & xylenes (BTEX), total volatile
hydrocarbons (FVH), total extrastabls hydrocarbens (TEH), and lead. A soil
sample from C98-1 was also sibmitted for analysis of particle size. The
results of the grain-gize analysis showed that 49% was greater than 75
frsfcrometers). In arder for the soil to be elnssified as coarse grained, 50%
of the particles must be greater than 75 fmicrometers] but due tothe sandy
natire of different soil strata within the contaminated zone, the goil is
being classified as coarse grained. Resulfs of the BTEX, TVH and TEH
analyses indicate thet all of the sojl samples subhmitted do niot meet the Soif
Risk Management Criteria for Vapour Inhalation Pattuvay Levet I: Conrge-
Oratned Soil, :

“In order to help establish the extent of the contaminant plame, deternine
the direction of groundwater flow and provide additional information on

advanced on the interior of the site and along the property live adjacent to
2Z4th Street NN-W. Additional ground<water monitorimg wellsinstalled as part
of this investigation.
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“Six (6) confirmatory soil samples, from C98-7 (at 17.5" & 27.5"), (98-8 (at
467 & C98-10 (at 15", 20° & 2i), were submitied to ETL in Calgary fir
analyses of BTEX, TPH, and lead. Reqults of the analyses indicate the soil
samples from C98-7 [af] 17.5° and CI8-14 (at} 15’ do not meet the Soil Risk
Muonagement Criteria for Vepour Inholation Pathway Level I: Cogrse-
Grained Soil." .

16. Oz February 13, 2000, counsel for Al's Equipment Rentals (1978) Ltd
contacted Alberta Bnvironment $o advise that the environmental site assessments had
"disclosed that hydrocuibon contamination had impaetad the svil beneath the [Plroperty”.
[Document #38, Alberta Puvironment Ravords] '

T, - On Februvary 14, Eﬂﬁ{},. the environmental consuliant for Als Equipment
Rentals (1978) Ltd. also cantacied Alberta Environment to advise of the results of the
environmental pite agsesements. [Documenit #38, Alberta Environment Records]

18. In the spring of 2000, Alberta Favirenment initiated contack with &he
Appellant to discuss the Property. The Appellant, by letter dated April 17, 2000,
indizated to Alherta Envivonment that:
"Imperial sold the site In 1985, The agreement of purchase and sals
pravides that *the purchase inspected and agreed to purchase the property
as it stands and there is no representation, warranty, ....... other than was
expressed in the agreement’”. I presume that the Purchaser of the property
m 1985 would bave been awars of the prior use of the propexty [sefvi::e-
station) and purchased it with that knowledge. Also, Imperial would have
comnplied with any laws applicable to the property at that time.
It is Imperial’s position that responsibility for the property reste with the

_ owaer.”
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The Appellant, by letter dated May 16, 2000, farther indicated to Alberts Environment
“This Jotter iz a follow-up to cur recent telephone wnvamhun where you
vequested a meeting to discess the site and a reqﬁeatbyAEH?ﬁr fthe
Appellant} to bscoma invelved in the site, )
[The Appellant’s] position ¥ clearly stated in my letier of April 1Tth. T
canaot see the wsafulness of 2 meeting to re-iterate this posiGon. if AENVY
has some further eomuments in regard to this, please advise.”

[Document #67, Alberta Environment Records]

%, On October 81, 2000, two days prior to tha issusnce of EPO No. 2000-08,
2 meeting took place hetweanﬁlbartaﬂnﬁmnmﬂ;tandthéﬁppeﬂantmcﬁngthe
history of the Property, the contents of EPO No. 2000-08, and whether the Appellant
would underizke remedial measures. The Appellant indicated that #t weas not prevpared
to undertake remedial measures as it had sold the Property “as is, where is" to Als
Equipment Rentals (1878) Ltd. and that respomsibility or the Properiy rested with the
current ewner. Alberta Environment indicated that it would proceed to issae EPO No.
200008 [Document #6, Alberta Environment Remrﬂsj

20. EPQ No. 2000-88, issued Novemnber 2, 2000, states:

"..the Manager is of the opinion that a releass has cotvrred, and that there
is Contamination under the Property, and which Coniaminstion has

..pafanﬁally migrated off the Property, that ig causing, has caused or may
cause a#n adverse effect sn the environment.

..the [Appellant] is a “person responsible’ for the Substances, or & thing

vontaining the Substances, as defined i:mwhm 1{zs} of the Act, which have
resuited in the Contamination.™ :
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21 'I‘]ie.ﬁa‘:tmmemtufumeﬂn&ptemhm'l 1203, Bince the Act cams into
Forve, Albertd Bovironment has produced annual yeports detailing the aﬁmﬁ:
‘Tespanses taken by the Department. The following reporte have heen published: |
September 1, 1898 - Desember 51, 1995 - [Takh *DY

Japuary 1 - Devenber 83, 1996 [Taks "B
January 1 - December 51, 1097 FFab "]
April 1, 1967 - March 31, 1998 FTak "G}
April 1, 1998 - Marck 31, 1999 _ [Tak "H%
April 1, 1899 - March 31, 2000 [Fab I
April 1, 2000 - March 31, 2001 Flads 5]
22, There have been 76 envirommental protection ordears issued since the Act

mmfm,ﬁwmﬁsuadpurﬁmttﬁﬁaﬂi Divigion 1 of the Act (Relesse of
Substances Generaily), 29 were issned pursnant to Part 5 of the Ast (Conservation and
Feclamation); 1 was issued pursuant to Part § of the Act (Groumdwater and Related
Drifitng); snd 2 were issued pursnant to Part 8 of the Act (Hazardous Substanses and
Pesticides). No envirenmantal profection ordet has ever beex isewedt pursuant to Part 4 -
Divition 2 of the Act (Contaminated Sites), [Summary of ﬂnvmnmant protection ardors
detajled in the Annual Reporta - Tab "K

23, Ofﬂm?ﬂenmnmentdpwtechmcrﬁerslmadmmtheéﬁminm
foree, onfy 7 invelved property operaling or previowsly operated as a gas station, These
7 gas tations orders were issued between June 15, 2000 and Novermber 2, 2000, Prior to
June 35, 2600, no savirehmental protection drder had ever been issued involving property
opersting or previously operated as a gas station. [&marg of environmental protection
ordars detailed in the Anyiual Reports Taks "KY)

24, Pursoant te Part 4 - Bivisiun 2 of the Act (Contaminsted Sites), there have
been fonxr Designations of Contaminated Sites, issmed between January 19, 1995 and May
8, 1997, Al of these Designations involved Bos stations. [Stwwmary of environmments]
protection orders defailed in the Annasl Reports - Tab "K1
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25. In April 2000, Alberis Environment published the Guideline for the

Degignetion of Contaminoted sites under the Bnvironmental Protection and Enhancement
- Act {the "Guideline"). [Excerpt, Document #28, Alberta Environment Records; Complete

Version, Appellant's Authorities Tal "IM
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IN THE COURT OF QUEEN'S BENCH OF ALBERTA
JUDICIAL DISTRICT OF EDMONTON

BETWEEN:
McCOLL-FRONTENAC INC.

Applicant
- and -

HER MAJESTY THE QUEEN IN RIGHT OF AL BERTA
(AS REPRESENTED BY THE MINISTER OF
ENVIRONMENT) ENVIRONMENTAL APPEAL BOARD
(ALBERTA) AND THE MANAGER OF ENFORCEMENT

~ AND MONITORING BOW REGICNS

Respondents

REASONS FOR JUDGMENT
of the
HONOURABLE MR. JUSTICE R. P. MARCEAU




Action No. 0203 04933 :
IN THE COURT OF QUEEN'S BENCH OF ALBERTA
JUDICIAL DISTRICT OF EDMONTON
BETWEEN:

| hereby certily this o ha & true OOPY MCCOLL-FRONTENAC INC.

inal ' - Applicant
Beted i, A\ _day of. e 2082 .

ﬁ ﬁ o ' .. and

Jor Glerk of the Couri _ '
Lo HER MAJESTY THE QUEEN IN RIGHT OF ALBERTA

{AS REPRESENTED BY THE MINISTER OF ENVIRONMENT),
ENVIRONMENTAL APPEAL BOARD (ALBERTA), and
THE MANAGER OF ENFORGEMENT AND MONITORING BOW REGION -

- Respondents

BEFORE THE HONOURABLE }  ON FRIDAY, THE 4" DAY OF
JUSTICE R. P. MARCEAU IN )}  .APRIL, 2003
CHAMBERS, LAW COURTS, )
EDMONTON, ALBERTA )

ORDER

UPON the application by the Applicants for Judicial Review; AND UPON hearing counsel
for the Applicants and Respandents; AND URPON reviewing the materials filed by the
: respectwe parties; lT IS HEREBY DRDERED THAT:

1. The application for Judicial Review by the Applicants is dismissed.
2. Costs of the application may be spoken to.

JUSTICE MAR
APPROVED BY: | R
RO Cor~ |

DAVIS

Per
Roberf B. White
Counsel for McColi-Fronienac Inc.

£7500.0003 ;1000704 WS1:1
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Andrew C.L Sims ——

Counset for Environmental Appeal

Alberta Justice

Per.

Grant D. Sprague
Counsel for The Manager of
Enforcement and Monitoring Bow Region

aiberta (As represented by the
Mister of Ermaronment) '

'ENTERED THIS ___ DAY OF
April, 2003,

CLERK OF THE COURT

ATE00.0001 ;108074 . K517
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Andrew C.L Sims
Counsel for Environmental Appeal

Alberta Justice

Per: /M
Grani D. Sprag

Counge! for The Manager of
Enfarcement and Monitoring Bow Region

Per:

ASmart

t Mafesty The Queen in Right
eria {As represented by the
nister of £nvironment)

ENTERED THIS DAY OF
Apni, 2003. :

CLERK QOF THE COURT

4730C.GEOL; 1OBDIGE WL ;L



Andrew C.L Sims
Counsel for Environmental Appeal

Alberta Justice

Per:

Grant D. Sprague
Counsel for The Manager of
Enforcement and Monitoring Bow Region

& Queen in Right
represented by the
Environment)

ENTERED THIS 'zl{ DAY OF
Q’ Mzuua. i T e
§ yas il s

CLERK C}F’*TJ-!}E&QEJ i'ls

o e

47500 0001 ;1080704 .W51;1



.+ Action No. D203 04933

IN THE COURT OF QUEEN'S BENCH OF ALBE.RTA

JUD!‘CIAL DISTRICT OF EDMONTON

BETWEEN:
MCCOLL-FRONTENAC INC,
Applicant
and -
HER MAJESTY THE QUEEN IN RIGHT OF ALBERTA
(AS REPRESENTED BY THE MINISTER OF
ENVIRONMENT), ENVIRONMENTAL APPEAL BOARD
(ALBERTA), and THE MANAGER OF ENFORGEMENT
" AND MONITORING BOW REGION

Respondents -

ORDER

MILLER THOMSON LLP
-Barristers & Solicitors
2700 Commerce Place

10155 - 102 Street
Edmonton, Alberta
- T5J 4GB

LORNE A, SMART, Q.C.
Telephone No. 429-1751

File No. 047500.0001 LAS

47500.0001 ;1080704 W51, 1



APPESL No. 3053 0188 AC
OH ACTion Mo, (203 64933

IN THE COURT OF APPEAL OF ALBERTA

McCOLL-FRONTENAC INC.

APPELLANT
(APPUCANT)

-AMD-

HER MAJESTY THE QUEEN IN RIGHT OF ALBERTA (AS REPRESENTED B8Y THE MINISTER OF
ERVIRONMENT), ENVIRONMENTAL APPEAL BOARD {ALBERTA), AND THE MANAGER OF
ENFORCEMENT AND MONITORING BOW REGION

RESPOMDENT
(RESPONDENT)

NOTICE OF ABANDDNMENT OF APPEAL

TAKE NOTICE that the Appellani, McColl-Frontenac Inc., herein does ABANDON the
appeal, without costs, from the Judgment of the Homourable Justice Marcean in ihe Court
Quecn’s Bench Action No. 0203 04533, rendered the 4% day of Apsil 2003, entered and served
on the 11* day of June 2003.

THIS NOTICE may be signed in counterpart.
DATED at the City of Edmonton, in the Province of Alberta, this 53 day of April 2005.

DAVIS & COMP

Roberi B. Q.C.

Salicitors for the Applicant {Appe]lant)
CONSENTED TO BY:
Andrew C. L. Sims, Q.C.
Coumse] For The Respotadent,

The Environmeatal Appesd Boand {ATberte)



APPEAL Ho, 0303 G193 AC

08 ACTon Mo Q208 04933
I THE Cour OF APrEar OF ALBERTA
Beracen:
MCCOLL-FRONTENAC IND,
AFPELL AT
{APPLICANT)
-ANG-

anmmmumwhmawmmwnﬁmw
Ewnmmmmwma],mmmmar
Elmmn,‘ ol v

ResponeenT
(RESFONDENT)

TAKE NOTICE that the Appelling, MaColl-Froniezat Tncr, begeln does ABANDON the
mmmmmmdhmmmeanhum
Qoeen’s Bowch Actlon No. 0209 mm;m;lmﬁaﬂ‘dawfﬁpdim, ertered xid served
an th T1™ duy of Funs 2003,

mmmhﬁmhm

' MMHhmﬁﬂmthHﬂmdﬁm%hdﬂyﬁmm.

CONSENTED TO BY:

Andrew CL. Shos, Q.C.

%é}\\\
" S
Sosiea ek MMM{M\Q




Alberta Justice - Bavirormestal Law Scction

Gt 1D,
Counee] For Tha Responden),
The Mansger OF Hafmosmea ad Mositoring Bew

Kennedy Agrios LLP

Tamice A. Agrios

Contoe] For The: Fespondoot

HMOQ & Right of Aotz 1 Nepresecied by the
Mnice of Rrvirorment

TC: THE REQISTRAR OF THE
OOLMET OF APPEAL OF ALRHRTA

AND TCk THE {LERK OF THE COURT
CIF QUEEN"S BENCH OF ALBERTA



AN TO:

THEKBGIETRAR OF THE
OOURT OF AFPEAL OF ALBPRTA

THE CLERX OF THE COURT
OF CUERN"Y RENCHE OF AUBERTA
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I TE Court OF APPEAL OF ALBERTA

BETWEEN:
MCCOLL-FRONTENAC INC.

APFE LANT
{AFPLICANT)

-AND-

HER MAJESTY THE QUEEN IN RIGHT OF
A1 BERTA (AS REPRESENTED BY THE MINISTER
OF ENVIRONMENT}, ENVIRONMENTAL AFPEAL
BOARD (ALEERTA), AND THE MANAGER OF
ENFORCEMENT AND MONITORING BOw
REGION

RESPONDENTS

BARRISTERS AND SOUCITDRS
1201 SCOTA PLACE
SCOTIA 2 TOWER
10060 JASPER AVENUE
ELMONTON, ALBERTA. T5J 4E5

(780)426-5330 Y
(780) 428-1066 F

RESPONSIELE LAWYER: RORERT B WHITE, (1.C.
O FUE WO! 5683 1-00175



