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Action No. 0403 18462

IN THE .COURT OE QUEEN' S BENCI~ OF ALBERTA

JUDICIAL DZSTRZCT OF EDMONTQN

ZN THE MATTER OF THE ENVIRONMENTAL APPEALS B0~1RD (the

"hoard) as established under the ENVIRON~hIFN7'AL

PRO~'ECTION AND ,~,NN~lN'CEMENT ACS', R.S.A. 2000, c. ~~12r as

amended ("EPEA"};

AND zN THE MATTE~t OF WATER ACT approval 00188589-00-00

and PEA Amending Appzova~.s 11767-01--02 and 46972-oQ-01

(collective7.y, the "Appzovals");

AND zN TFIE MATTER OF THE ~0,7~RD'S DECZSIOAI OF MAY 26,

2004, to gram Ben, Gadd s~andi.ng to appeal the Approvals

(the "standing Decision");

AND ~N THE MAx'~ER OF THE BOARD'S DECISION DAT~b

SEPTEMBER 9, 2004, denying a request for a'stay of i.ts

proceedings (the "Stay Decision"};

AND TN ~'HE MATT~k~ OF THE $OARD'S DECISIOAT DAT~T~

SEPTEMS~R 9, 20x4, granta.ng numerous persons the right

to par~iCipat~ in the Boax'd hearing (the "zn~ervener

Decisa.on" }



z

1 B~'~WBEN

2

3

9:

5

CARAIN~1~, RIVER COALS LTD.

~plicant

- and -

6 THE ENVIRa1~ENTr~, APPEALS BpARD and BEN GADD

7 Respondents

8

9 -------,--------W--------------------,_-_----~~.~--------,~~---_~

10 REASONS FOR JUDG~~Ix' OF THE HONOURABLE JUSTICE CLA4~I~"E

~1 -,~----------------------------------------~--------------------

12 THE COURT: .This is a judicial review

Z3 ~ appliGat~on to determa.ne whether the Environmental

14 Appeal Board, the Soard, erred in law where it determined

15 tk~at the respondent, Ben Gadd(Gadd), was a person

~6 "da.rectly a~fec~ed" and therefore entitled ~o submit a

~7 notice o~ appeal.

16 zn, 2000, tk~e Cheviot project was finally appxoved.

i9 zt contemplated that the coal being mined would b~

20 processed at the mxz~e site. Conditions z gather have

21 changed and the app7.i.cant, Caxdinal Rivex Coals Ltd_

22 (CRC), want to tale the mined coal and ~zaz►sport it by
23 truck to its Luscar side for processing and shipping.
24 In the 2000 approved project, thexe was a
Z5 tz~an~pdrtation cozxidar between the two sites which
26 included an upgxaded road, upgrading o~ the existing
27 railway and a right of way fox e~ectrica~ power



3

1

2

3

4

5

6

7

8

9

l0

11

12

13

7.4

].5

1E

~7

].8

~.9

20

21

22

23

24

25

~6

27

transmission lines. Because of the change where the

coal will be processed, CRC wants to ck~ange the road

portion of the transportation corridor which is cal3ed

the Haub. Road. T'he Haul Road will need significant

upgrading to handle the truck traf~~,c moving 'Che coal.

T gather indeed that that work has alread~r been done.

The Dizector for Alberta Environment approved the

changes and issued the apprppriate documentat~.on for CRC

to go ahead with the approvals. The Board receXVed a

Notice of Appeal from Gadd. CRC promptly challenged

Gadd's standa.nq to appeal on the ground that he did nod

meet the "directly affected" person requirement mandated

in the legxsla~ion to have standa.n,g. That would be

pursuant to Sections 91 (1) (a) (i) and 95 (a) {ii) of tk~e

Environmental ~rotec~ior~ and EnhancemEnt Act, R.S.A.

2000, c. ~-12.

Oza April 7_6, 2004, a preliminary meeting was held

to determine amongst other matters, whether Gad.d is

"directly a~f~cted" by the approvals g~,ven by the

director. Gadd appeared and gave oral ev~.dence in

addition ~o his written affidavit on this issue and a

letter fo~7.owed from the Board granta.ng standi.z~g.

On October 8, 2404r the Board issued its Aecisi~n.

In that Decision, the Board set out the bests that it

used do determine what "directly affected" rn~ant anal

from that decision I quote paragraphs 66 to 68.

"What the Hoard looks at when assessing the
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the d~xectly affected status of an appellant

is how the appellant wi7.1 be individually

and personally affected and the moxe ways in

which the appellax~~ zs affected tt~e greater

the possibility a~ finding the person

directly affected.

The hoard also J.00ks at haw the person

uses the area, how the project will affect

the environment and how the effect on the

environment will affect the person's use

v~ the area. The closer ghat these two

elements are connected (tk~eir proximity)

the more J.ikely the person is directly

a~fect~d. The onus is on the appel~arit

t4 presen~k a prima facie case ~ha~ he is

directly a~~ected.

Tho Court o~ Queen's bench stated an

appellant needs ozaly to shave that there is

a potential for an effect on their interests.

'Phis pote~tia~ effect must still be within

xeason and plaus~.ble for the Board to

~oz~sider a.t sufficient to giant standing.

xhe effect does z~ot have to be una.que in

kind or magnitude, however the effect that.

the Board i$ looking for needs to be moxe

than an effect on the pub~zc at ~,arge (i~.

must be personal and individual ire
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1 nature) and the interest which the

2 appellant is asserting as being affected

3 must have something more than the

4 generalized interest that all Albertans

5 have i~ protecting the environment."

6 With respect to Mr. Gadd, the hoard says:

7 "Zt is also clear that the appeZ~ant`s

8 use of this area xs different fzom

9 ghat of othez Albertans. He obtains

ZO a portion bf hi5 income from operating

21 wilderne$s tours in the area. This ~s

12 a personal impact that is beyond that q~

13 a generalized interest in protecting

14 the environment. his particular use of

z5 the area requ~~es the wilderness aspect

I6 of the area be maintained as much as

~7 passible. zt is irrelevant that he does

18 ~ nati require federal or provincial

Z9 permits to conduct his bus~~ess in the

20 area or that he does got own property. or

21 live ~n the area. While these ~y~es of

22 property inter~s~s may be of assistance

23 in making a determination that someone ~s

2~ directlx affected, it is not a pre-requisite.

25 Other Albeztans may use the area

26 toz recreational purposes and to enjoX the

27 natural setting and although their enjoyment
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1 0~ the area may be generally affected by

2 the Haul Aoadf their live].~hood in mast

3 cases is not dependant on the protection

~ of the wilderness around the mine site_"

5 'the Soard then teaches its conclusion at paragraph 76

6 where i~ says;

7 "The Boaxd concludes ghat the appellant has

8 provXded enough evidence to indicate his

9 economic livelihood could be affected by

10 the construction az~d operation o~ the Haul

a.~ Road. 'his means that the appellant is

12 directly a~Efected and the Board therefore

13 gxan~s the appellant standing far the purposes

14 of these appeals."

~,5 At this application, counsel fvr the Board quite

16 properly raised the issue of prematurity. CRC filed its

Z7 application fox Judicia], Review on September 17_ xh~

~,S Board hearings were scheduled for September 27 and 28_

19 The Board had to this point resisted bringing its

20 proceedings to a haft. CRC zequested an adjournment

21 after iti filed ids 3udicial ~t~view Application and CRC

22 ackai.eved its objecta.ve to bring the Boaxd proceedings to
23 a halt. The hearings were adjourned pending tha.s

24 a~plzcat~ion.

25 Judicial Review i.s a discretionary rEmedy. Th,e
26 Courts have discouzag~d resort to judicial zeview
27 remedies while the admznis~rata-ve proceedings are still
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ongoing except in extraordinary circumstances. CRC says

it had ~o act now since the six-month time limit far

judicial. review is running and it does not know when the

Board wx~.l issue its Repot and when the Minister wily

make a Decision. ThE Board does not make any de~~sion

with respect to the approvals obtained by CRC.. It only

issues a Report to the Minister and xt is the MiniStez

who makes the Decision.

I am satisfied that the time lx~nits for jud~,cxal

review only begin to run from the t,iz~e that the N~inister

makes a decision. It is possible, fox example, ghat the

Minister may simply approve the Director's Appro~vaJ.s and

therefore the whole standing issue would become moat.

Also, zf I had to conclude that this issue was not

premature and that the Board's s~and~ng d~cisian i.s

valid, where does that leave the parties when the

Ma.nister ultimately makes a Deca.sa.on.

CRC xolied heavily on tYze case of CPk~ vs. Matsqu~

Ind9.an Band { 1995) , 1 SCR 3. zz~ that case, the Federal

Government and Indian bands had set up a process whereby

the bands could assess and tax ~an,ds wi~hi.n the r~serve-

A,ttez the CPR was ,served with tax notices, it commenced

proceed~.ngs in Federal Court to set aside those

assessmez~ts.on the basis that since they hid fee simply

title to the lands, they were not "within the reserve"

far assessment and taxation purposes.

The Federa]. Court of Appeal allowed tie action to
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1 proceed and an appeal was taken to the Supreme Court, of

2 Canada. The Cpurt was split five to four in its

3 decision. OC~e issue was whethex ox riot the CPR was

4 required to gv tk~rough the process of appealing the

5 ass25sments until they reached the Federal Court or

6 caulc} th~:y cha3.J.ez~ge the process now. Tk~e majority

7 aX~owed the motion of CPR to str.ike~the proceedings at

8 this eaxly stage to proceed. They noted that such an

9 application i.s discretionary az~d i.t is proper fox the

~0 Cduxt to considex the policy und~rly~ng the scheme in

11 the Act to determine how to exercise the discretion.

12 Tn addition, the,Court considered the issue to be

13 ane o~ ~.aw in which the Bands had no particular

14 expertise. xn my opinion, this case is distinguishable

15 since I have concluded that the scheme o~ this act

3.~ intends that the 3aard will determine who is or who is

17 not diractiy affected and that involves nod only a

18 ques~.i,on of law, but also of fact as well as policy and

~9 exper~i.se. I am satisfied that this conclusion flits

20 within the legal princa.~l~ set out ~.n the CPR Gase

~1 supra.

2~ Our Court when considering a similar issue, ghat is

z3 a claimed jurisdictional issue, decided that until the

24 overall process is concluded and a decision ~.s made by

~5 the Minster, i~ is zaot appropriate fox tk~e Court to

26 interfere. See McCains Fvods Canada vs. Alberta

27 Envix~onrnenta3 A peak Board (2Q00?, at 469. The rationale
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Z for phis posi~~on 1.s explained by the Ontar~.o Divisional

2 Court as follows and I quote:

3 "For some dime now the Divisional Court has,

4 as I have a.z~da.ca~ed, taken the position that

5 it should not fragment proceedings before

6 admini.stxative tribunals. Fragmenfiation

7 causes bath de~a~r and distracting interruptions

8 in the administrative p~oceedi.ngs. It is

9 preferable, therefore, to allow such utatters

~.0 to run their fu11 course before the tribunal

1~. and then consider all ~h~ legal issues

12 arising from the .proceedings at their COriG~US7.QI1."

13 ~ SEe the Orztaxi.o Co11e e of Art vs. Ontario {Human Rights

~4 Commission){~,9g3), 99DLR 4th, 73B and 740.

s~ On the finding that the application is premature, I

~.6 am dismissing th.e application. Zf Y am wrong in making

17 that decision, I am in any event gva.z~g to decide the

Z8 a~pli.cation on i~,s merit.

19 En so doing, the first issue I must decide is what

20 ~s the appropriate standard that the Gouxt-should ~.pply

21 in reviewing the ~aaxd's decisa.on. Z have canc].uded Thai

~2 the issue has been settled by the Case of Courti_vs.

~3 Fnv~.ronmenta~ Anneal. Board (A3,be~ta) (2003) , 333 Alberta

2'~ deports 308. It was a decision df zny brother judge, Mr.

25 Justice McTntxre. Thaf casE dealt wi.tk~ exactly the same

26 issue. The standing of the app~xcant in that case as a

27 directly affected person. Justice McIntyre said the
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gixestxon was one of mixed fact, law and policy (see

paragraph 56) and concluded that the issue of standing

was intended.by the legislature to be left to the

exclusive jurisdiction of tie Board. It is on~X

reviewable on the~paterit~y unreasonable standard (see

paragraph 58), I agree with that decision.

CRC submits that although the decision was not

appealed, it was nonetheless wrong. xn particular, at

paragraph 41 and ~2, Justice McIntyre refers to the very

strong privative clause to conclude give great deference

should be shown in reviewing the Baard~decisivn. CRC

says that is an error because the pr~vitive clause does

not apply to a Board deciding somea~e has standing.

Thy privative clause, Section 102, only applies

where the Board is empowered or compelled to do

anything. Section 9S{a)(ii) only empowers the Board to

decide i~ a person is "not dizectly affected by the

decision". Zt does not empower tie Board to deczde that

a person is directly affected. That decision comes

under Sact~on 91(1)(a? (i) which says a person may submit

an appeal to tie Board ~~ they are directly a~~ected.

Tt is CRC's submission that tie Board ~s not empowered

to decide that issue sa that the privztive clause does

not apply. I do not agree.

The Act clEarly empowers the Board to decide that a

p~zson is not directly affected and in so doing, they

have to answer the que~t~on, what zs the test that we
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will use and applXzng that test ~~ the Board decides

that ~~e person does nat fit within the not d~~ect~y

affected category, the only conclusion lef~ is that the

person is directly affected. In my judgment, tie Act

clearly empowers the Board to determine the standing of

an appeal person as directly affected or not. So

GOnC1Ude that Justice McIntire did not err in his

ana~ysxs at paragrap~s 41 and 42 of that decision.

To say that the $oa~d made a jurisdiGtiana~ exror

is no longex helpful. The courts have moved away from

that description. Where this descriptzo~ of an error

occurs today is to find that an error, a~tex the outcome

o~ the pragmatic and functional analysis or the

~rxbunal, where this tribunal does mot make a correct

interpretation. mhe prv~er question today as I

unde~s~and it zs to ask did the legislature aid the

legislation intend to have the Board make the decision

as to whether ar not someone was directly affected.

Section 95(5}(a)(ii} makes tie legislature's intention

patently clear on that issue. ,

CRC also says that the decision of Justice McIntyre

did not refer to a douse of Lords aad a subsequent Court

of appeal decision decided in diftere~t conteY~ w~~ch

wexe defining the term directly affected means. As I

understand it, the hoard in that particulaz case, did

consider those cases. I am sat~sf~ed that the Board has

properly decided the legal definitipri of tho,e words. T
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am satisfied that I should follow the court decision and

the standard to be applied to the Board`s decision in

this case is_p~e of patent unreasonableness. The Boazd

decision clearly was nvt latently u~reasonab~e and the

app~icatia~ should be dismissed on that ground.

Tie Board knew that it had to find that Gadd. was

directly affected but also knew that Gadd was also

personally affected (see paragraph 68 of the Boaxd

decision). The Boaxd found on the evidences, a per~o~al

impact on Gadd. CRC complains that Gadd had no permit

or exclusive license to lead ~or~pro~~t tours in ghat

area. The Haard has previously decided that such a

permit or ~icens~ makes it easier to find that a person

is directly affectefl i~ the personal way r~q,~ired, but

such exclusivity or permuted license right is not fatal

to a person being directly affected.

CRC says ghat the Board deciding "directly

affected" for the puxpose of Section 91 ~s ~ pure

question of law. I do not agree. Tie legal definition

o~ dixectly a~fect~d does have a cam~onent~which is a

~sgal component. I am also satisfied that the Board i~

phis particular case applied the correct legal

definition and on the facts reached correct decision,

but T am also satisfied that in addition to the legal

and factual elements for the purposes o~ either Section

91 or 95, there is as well pxo~~r policy considerat~o~s

which apply. Thus, ~f I am wrong in concluding that.
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patent unreasonable is the test and i~ is one of

correctness, then in my judgzne~~ ~~e Board was correct

in the decision that it made on standing.

The application is thereforE dismissed. Bx earlier

court orders, as I understand it, no costs are to be

awarded with xespect ~o phis application and Madam Clerk

I think that concludes our pzoceedings.

PROCEEDINGS CONCLUDED

Delivered orally at the Law Courts Building, Edmonton,

Alb~fita on the 4th day of Navembe~, 2Q04.

S. Finlay, Ms.

Fox the App~~cant

J. Kl~~ek, Ms.

Far the Respondents

~ . Jones

Court Clerk

TH — Transcx~pt Management Services, Edmonton

Typed ~ 12th November, 2004



Action No.: 040318462

IN THE COURT OF QUEEN'S BENCH OF ALBERTA
JUDICIAL DISTRICT OF EDMONTON

IN THE MATTER OF THE ENVIRONMENTAL APPEALS BOARD (the
"Board") as established under the ENVIRONMENTAL PROTECTION AND
ENHANCEMEIV7`ACT, R.S.A. 2000, c. E-12, as amended ("EPEA");

AND IN THE MATTER OF WATER ACT Approval 00188589-00-00 and EPEA
Amending Approvals 11767-01-02 and 46972-00-01 (collectively, the
"Approvals");

A1~1D i1v THE MATTER OF THE BUARD'S DECISION OF MAY 26, 2x04, to
grant Ben Gadci standing to appeal the Approvals (the "Standing Decision");

AND IN THE MATTER OF THE BOARD'S DECISION DATED SEPTEMBER
9, 2004, denying a request for a stay of its proceedings (the "Stay Decision");

AND IN THE MATTER OF THE BOARD'S DECISION DATED SEPTEMBER
9, 2004, granting numerous persons the right to participate in the Boazd hearing
(the "Intervener Decision")

BETWEEN:

CARDINAL RIVER COALS LTD.

- and-

Applicant

THE ENVIRONMENTAL APPEALS BOARD and BEN GADD

Respondents

BEFORE TIC HONOURABLE MR. ) IN THE LAW COURTS, CITY OF
JUSTICE. C. PHILIP CLARKE ) EDMONTON, PROVINCE OF
IN CHAMBERS ) ALBERTA, THIS 4~ DAY OF

NOVEMBER, 2004

ORDER

UPON THE APPLICATION OF TIC APPLICANT; AND UPON HEARING
COUNCIL FOR TIC APPLICANT; AND UPON HEARING COUNCIL FOR THE
RESPONDENT, THE ENVIRONMENTAL APPEALS BOARD; AND UPON
HEARING COUNCIL FOR THE RESPONDENT, AND BEN GADD;
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2.

IT IS HEREBY ORDERED AND ADJUDGED THAT:

The Judicial Review application is dismissed.

There will be no costs in this action.

1( 1 K
'(~\ Jf~ ~ l.-U

1 \l 11,A rIV r ~ 
!'~T ~A T 7~T~

APPROVED AS TO FORM AND CONTENT:

Per:

.. -~~~-- la

Andrew C.L. Sims, Q.C. ~
Solicitor for Alberta Environmental Appeals



Action No.; 0403 18462 200A ~ ~

IN THE COURT OF QUEEN'S BENCH
OF ALBERTA

JUDICIAL DISTRICT OF EDMONTON

IN THE MATTER OF TIC ENVIRONMENTAL
APPEALS BOARD (the "Board's as established under
the ENVIRONMENTAL PROTECTION AND
ENHANCEMENT ACT, RS.A. 2000, c. E-12, as
amended ("EPEA'~;

AND IN T'f~ MATTER OF WATER ACT Approval
00188589-00-00 and EPEA Amending Approvals
11767-01-02 and 46972-00-01 (collectively, the
"APPmvals");

AND IN Tf~ MATTER OF THE BOARD'S
DECISION OF MAY 26, 2004, to grant Ben Gadd
standing to appeal the Approvals (the "Standing
Decision';

AND IN TI-IE MATTER OF T'I~ BOARD'S
DECISION DATED SEPTEMBER 9, 2004, denying a
request for a stay of its proceedings (the "Stay
Decision';

AND IN Tf~ MATTER OF THE BOARD'S
DECISION DATED SEPTEMBER 9, 2004, granting
numerous persons the right to participate in the Board
hearing (tbe "Intervener Decision's

CARDINAL RIVER COALS LTD.
Applicant

- and -

THE ENVIIt~`~NTAL APPEALS BOARD
aad BEN GADD

Respondents

ORDER

JENNIFER J. KLIMEK F ~ _ ~. __ _ _

PROFESSIONAL CORP0~1`ION
Barrister &Solicitor
240, 4808 - 87 Street
Edmonton, Alberta ~~~'2 ~ 200.E
T6E SW3 t :~ _.

Phone: (780) 468-1843 - ~ - ̀ j
Fax: (780) 468-3437 -..~

File: 5-999.JJK


