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Mlmonvnom ofavd~mr

The Court

[I] 9arg Oilaoavadanumlwr ofoil wells Wffiwon et We mdo{FMiruscfW life.In l9gg SmgOile wld Ne ail wells b 3wdial O~jl & Ges Ltd. UNu~own w Smg Oib, Swdiffi infeoded mimvKdierely tracer tLe aiI wells to SD Pnrcrpcises.

[21 Although Smdlel paid tlu ~wchue pjca m 9mg Oils. the xep limia~ weee nwnLmis(mxi N Swdial.'I'his was appak W Y bwuse Ilf e Energy R~aurcee ConurvaVon Boad wsswt atisfiedthac ]D wuaaui~aWe Iickueee. Smg Oflsrealimd lute eulY ~~ ~nsaa M1etl mtban rtenskrzed, but it alleges it did dot kwa why.

[3] UMc the sta0tlay reAme tl~en in plere in Albma, the ERCe wa resppwible fog theebmdonmmt ofwelis, and mce tlu s4zLLa were ehanJonN A@vm Env'rtonroent avee ispmis6lefw enswing abet reclamation of the ride rook plat.

(A] Sorg 0i1s1us t~w~gl~out beee teaetin6~ bav that RLae mY resppn ibJity for thewells. or any obliBationm clean @eml~p.ltfa4es [he view that itasyshrred thewella to Sundial.az~d that Sundial should bathe ova reaQw.sible. Inure elfemetfve, it suggesfa tbat ~esponsibilihfmthewelkal~oWd mleartbeehared by slmdwl. andam~vba ofpredcwssmsm4tkto Sag OlbwLoacNally ope~avd the wells avee rheyeare.

[5] His wrlisputedthet5vy Oils dkd bemme NeaEfltiel iiceosen of[La weilsiuqueatiue. Thewell licensees w@e pmparly vensR~d flan the peMeccamrs in tltle to Sang OJs. It ie elaow4isputad slut tlx mll Ilanxe weh ova 4mefersed from Sug Oils W 9miiil. Sang OiUremvueA tLeofficial licensee oflhewells azelltimes. As fmasihe ERCBwav cope¢med, Sug Oikurea theref respona3le fa We wellai

I61 In 1991 the HRCB ieevedo~da445ere Oils m abmdon the wxlis.urhen See Oils didmr

IOp2 A9CA 1]4, 5 Alta. L.R.

196, 236 A R 298.

Oils az
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Appeal HoaNarepmvidedfminPar[3 of@eF,nvvm~merao(AnrecHonmrd£nhu~k~r~¢~~gp,SA.1992 Chayk~E 13.3. TheefeNteee~sbliehea the BaaN,endidenri{es[he p¢nuna wgppaw arightw appeal. 71u Baerd is 16m gonmd the utuel yowp> mid Mhorifies eve o [o m appe~~ am triDuoil.although ita decuiws ere Duly recommevdeEova to the Miviskr M'the Evviroemem. Thy BwMawmmevdeA dismissal of tM appwl (Appeal No. 9ALII~ The Mmiettt aceeppd Oatrecommemlation. Sazg Oils applied forjudicial miew of 6oQi declfione. 'Ihe cM1ereym jWgequashW boW ofihe decisiaw avdocdaedanw hearivg: SergOi4lt2 n.~Wmnalenrc(AypeufBoard, 2005 ABQB 553, 16 QEtR (Jd) 213. M Mimrtu of the Eoavoomm~ and WeE1rviro~wrnsl Appeal Boazd ww appeal Nei decirim.

[8] heBaerd idevli8edmd awlvM Poe1611owing ieeum on Menppe¢~be[ it

(a) Wem Sar80iIsvW Mmkowoperewrs wdeexc0on 179oftheAnwhenflwEPOS fm Ne sukm properties wve issued in 19947 'Ihe Boardcoy~Wedthat Serg Oile eed Mv~mw were ophemrs berm;se they had engagW inspecified mtiWtiea on the ekee, evm t6augh in Ne oase otsix sixs MeanlyaztiviH xas coNn6 wttH itis 5'Wi~ydid um dependon tbeiWi~p by theERCB flint sing Oils was stlll @e liowa ofrsaM

(b) G)1fSss20Jsmd Mavkowaveoperetors didthe WPecW~uu~mmembk}~a~mro~ ~ a~+a;oe ro ~as~ me Faos a rn~m ioroeyr 'ae mw~oo~~aw m.~t.~aow.~ dx ~t orsue one, ~a:o.~., a~=~r~opuvmr. eltTougli the Hoeed fbu¢d ililq rzaWtbhopp~easrre.

(iiJ Was tAe IvspeGor cortect and reasoreble in mt nmitiag ~mviousoPvffiots iv the F1'Os?'the Bid ecreP~d We evidms dirt Here usewell aaepta] ind~atry p~ectice ihffi the Ian opeismr wy reepu~ibb forre~~non.oa tnn e~~n~resom mm we.~wa ~^~n.osmme~edvsty, lag~mu, mid emveive lirigatlon". The allacatiau of reclamerianrostsemong aeries ofope~atms over sevmd dreedee oPopecmnas urouldbe very difilcult Pw}Lq only the lest oye`etar M1ea ~y rigM1t m meter ~haland. end tAerefore my legal abitiryro do do ceclametiov.

(c) SMWd tlss Bored, inreachingadxiaion, place my wei0ht onthe fmlure toeffect e traysfa of We well ticeners from Svg Oils b 9uvdial wAen fhepraputies were sold to the luter? The Bond concluded ~ it is We~espoovlbiliry of the perriee m enewe Net uansfm ere repjs~eRd, havivgrega+d m tAe legal dune the[ Mw from awnmbip,



Pa@e: 3

~{~IC B00ld6~llRl8d ~hOdIX119~OD bIfSue f~ICE~9~flryjing lh9l hp~dillg ~C ICSPppdPdfg {gPppBjb~¢for reclemedo~ o[tM sites was consismni with the objxEve ofMeAn to protct @ernwo~went.
[9j The esec[bavis upervwbic6 the divnbersjudge sa aside thedwivon d'the EntimvmmmlAppeal Hortd b nM elan. The chamb~sJ~~cluded Ut pua 34) Diet the sm~W¢N afrevlewis parent wreesm+eWecesv. He then coal~dcl Wet she resp~dmta "did every@'sgin Wevpowero divestNmuelvea ofeli ~he7ntaesti iv the wellRtes", mdtfiac "hU. MenlmwbelievedtlW hehad sold Ms immam apd acted in eccoNavce vrith tlut hiiat". IM1e Boazd had hwrever covc6W Wthat tM1e mpovdents hed mt 6ceo diligent in clovn8 ~ acts yvimciiw xpd monitonn6 the wos(aMtLe ticenus. Them was evidence ro support Me concl~siop offhe Boani, mditadxidoucmu~otbe said m be vretionel, vW therefore En[wHy mue¢, ~uryle.

[lo] St xres nN pa~mav vmzesowble krNe Bomdro cmidule that Svg OJs xas respoeuibkfrr Wean-up of the umAl ¢ircs, even it tLve might love been oWers wim vipe cow.v~emlyxeponaible. WhiletAechembRsj~dge idmafiedihesmudard ofreview evpazentvmemonabimeee,hiscm~dosionfhet ihedeciewn'Voee vateccokwith anysvneafdryity",qu~esbE¢reviewnl Wedecisiov o~ib mai4 tb~co~xcmus

[11] Itis suggesvedthe Bated fettaci itediscrerion6yi~Jlc~ibly~plpvg We policytry¢t Owlestowns should be liable forreclewation.'R¢HmN, Mweve~, enpresslynue¢d,re mind m w~WatM1ere wero "ettenuetin8 circ~vavcu" in rt~is rasa.

[12] The cAambss judge hutted iLet comvel represrnting the respmWenia before iLeE¢vsomae~¢n1APP~ Boyd was vat uP w ~e ~k and kR"a mm~ber of ucexploced issues whict~cell [m cxp~mimions" TTe main ieeue he hadm mind wes the ERCg~e M1andling ofthe licseahevsfets. the chambersjudge Wm fa~ud:

[42] ]LeBoerd, in my ~icw, brwcM1ad the mleq ofoenmljustce by Poilipgb milesade9~~' ~q~~ in ~elariou m tEa eppl4ant'e deaig~eGoe as licensees, incvcums'mces where tM1ae waz clearly en issue m be invesligetNAarwg regmd ~oNe potumal coosequenees.

8aaed on Mis perceived "falMe ro mek¢ ed~uaze inquiries", @e rbemyersjuAge oMtted e newAeae~g.

[13] TheexactwntmtoftM tlutyoifaimess vviw depeMing on We~~ypotNedecislonanEMc decision mekv, the impo~dna afWe dsisw to tye pvtiw, Ne I~itimsm expe~vtiou ofNepazGee, tNe nibwel'e owv choice of pmcWmws, and oPoer ralevm~[ fecmn: Bekar x Canada(MAtnn afCvivashipmd)n~migratiortJ, [I999]25.CR. 81'1. Tne BOW isanacpatappp~~t¢
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tnbunil, established m do--~de polycrntric feet end policy iurevsive iuua e(y~the pcgoyicn ofthe en~'ironmenL WFtile itr decisions ere m form only remmmendagam m We ~nista. th¢y cephave aeig~u'fieant~ ronfherights ofthosebefom it'fheBwrd~xegoiie~Nia, by affmtivg ~hcrespandmts a fiill viva voce heazivg vntL the right mcross-exvoi~e aed cell .vifncsses, '~}~ech~basI'~8=fouvd tldt tltis PromYm wev apt IegeilY amt becauce o('the (v'Iwe offieBoazdro make ivdryenda~t i~q~nnu eboutth<aeavtaa oftTe liceneas.
[14] TM argiwrnf Nat Were wasabreecL of the roles oPnemaljuatice is wsueleineble. 9argOils Ieiuw6M m appeal w Ne &uvimnewnhl Appel goad, end had the buNeo of ~voof.IurvlronmenMtAPD~f BomdRuler oJPruerce, Sepromber ]944, Pmt K. At tAe appal Leanng arzpresenGtive of the EQC& ~~ IoM Nel~q was called et tLp iv~mace oftiwmpoodepte. H¢was feoWiarwith tM cirtuma0mce Inwlvi~g Ne msuc~eegfiAhevefiroffie Say Oils licevy WSmdial. the Board tl~eiefarehadevidmce6eforekebmrttheti`cimy~mas ofthe Paiiedamsfas.It was span to Ne ~utleRa to call edditlo~l bvid¢nce ifthey frlt Itadvbeble ]Le Hoed gorethe ~apondenn mopponisitym be heeN, endb presem thevcau, which lathe vsevee otafevpimedum. ]Te 9oard, ~ttivg ae en eypeliere tribunal, h~ ua turtL¢c obligemn m Bo mrc eodconduct independvn mvutigatioos. Becmue the Baarn has powws ~o subpoe aocpveus aMwimoaes does nm meev it hve atluty a do eo w ih own motloa The Board is enritled m saeumethat Ne appellam rill bong fDrvart al I ~M1a vecesmy avidevice and mgumms, so Nat Nx Board ranrvle on Ne Appeal. Here the clvmbea judge appams W have can~udW tly~ the EnvUomn¢malAppml Homed siwuld on its oun motiov have IewchW an inywry mro the way Nat Na ERCBhandled the ums[ersaftheliemxe. A![emaGvtly,6eappeaismhav~ cwrtemplakd an inyuiryimaIAe res~wnsibiliry of 3mdiel end the predecessors invHe for the envimnmendl demvp. Theduryof fffimess did vot ~equve thex ingwriee, which woWd fiave amowped b a cdlekral miew of theERCB decisiaus.

~I51 Tt~c chambers Judgr elm eta4E'Vnty a rophis~ would t~ n blind eye W the fact QiaziMo~metion came forth befirelutice Lutz whioti m¢y berelevantro Ne Applivanb' cep." "Cry~s ua reference m the trial decison on the IiabJ Iry of the ttapoalen~s fm a6az~dormxot coal, wp~cA wasevrnt~alty avatumed by ~e Covet of ApPeel, avpra. iLet deciaou sH out in ge¢t demil tAeurevm~arau sue~ouMivg the failed attempts b henskr tl~e licrosn. Thu re¢tte~e by rbeehembera judge u p~oblemuic Cm two reasons. Fvst of ell the decision of Lutz 1 xas madeapyrozima~av ~ 1~s after the BaaN's dec'~swu The BmN•s dectsim cannot be reMwEimxeasomble by refemng ro matters Nv u+av nevapu[ befom it A(6me Lgxw SWnq,~s'n wA(berte(Cumivg mdpq~Commirsio~,2006 ABQ6909, [t00'1~4W.W.& 13y69A1m.LA.(4th) 98 aepara 43. More imporcantlY, iftM1m was releven[ uSo~mmionehat way put 6efare 4WzJ, ie ehoWd Mve been bro~gA~ fa`wW M:Nre tM1e Hoed by the respoode~@ ifNey weotd m relyon it.lt is not opm to ~M ~upoMeRs W anazk tAe awiaion on the beau thatthe Board did not gooutend ecek tbat evidence fo~~hem.
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[I6] TAe ~easo~u oftAe Bwrd Eo not Aiecloee eoy rcvirnablc rnw.'Ihe appealu allowed vW
the application krjudiciel rcvie~v of tM recainmmdetian of the BoeM ~d Ne dee~yfno of theMvtishr ie dismisud.

Appeal peered on his¢ I5, 2007

Mvnorand~vu filedn Calgary, Atbalaibis ~ day of8mq 200]
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