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Introduction

[1] While access to ~ guaranteed supply of fresh water flawing down the Elbow River is of
vital concern to all who reside in south central Alberta, it also serves as the explanatory backdrop
to this review and what might be viewed, otherwise, as bui a rather mundane inquiry regarding
who can properly bring an appeal before the Alberta Em~ironmental Appeals Board.

[2] The drawing of water from the elbow River far human, agricultural or industrial
consumption is onty permitted by licence issued under the Alberta Wcrter Act. Water allocation,
as between the individual licence holders, is based on tl~e principle of ̀̀ first in time, first iil
right”. When ~ licence is applied fnr, it is givej~ a priority number corresponding to the
application date. The earlier the date of application, the higher the priority. {s.30(1) of the ~tct) If

.there is a water shortage and there is not enough water to meet the needs of afl users, higher
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priority (senior) users have tl}e right to take tfleir entire water allocatio❑ berore lo~r~er priority
(junior) users. (s.3a(2) a1'the ,9c1)

[3~ The principal users identified in the application before me are licensed to draw water
fi~oin t17e C:lbow River or ~ tributary of Lott Creek, which t7o~~s into the Elbow River. Flo~~vin~
downstream, roughly west to easC they are:

a) Rocky View Cctuz~t}° (Rocky Vi~~v) ~~~hich operates a municipal waker system ii7
the Brabg Creek area dra~~{ink water from the ~Ibo~v at a point u~5tream of
Westridge Utilities Ltd.;

b) Westridge Utilities Ltd. (1~~esirid~e} which is a business operatinb a municipal
water system in the Springbank area drawing water da«mstream of'Rucky View;

c) Allen's Tra~t~ farm lYolds a licence to draw ~~~ater from a spring, which feeds the
~tearby Lott Creek which, then flo«~s into the Elbow Iriver downstream of
Westi-id~e's witladra~~val poinC.

[4] Ta help nlana~e the demands placed upon the water flo~~ring in the Elbow River there has
been a moratorium preventing tl~e issue of any ne~v water licences for a number o(' }'ears.

[5] Licence holders ~vho have need ~'or mare water at their paint of diversion leave apparently
only one reeUurse - to seek a licence tr•ansfe~-~•ing r~~ater fiom another licence holster's allocation.

[6] Rdcicy ~1C~V 17~~Ot1c~lCC~ ~41tI1 Al~ei]~s Trout f=arm and ap}~licd to the appropriate Director

of r~lberta Environment !'or a Transfer Licence. to ~11olti~ part of ~Ilen's "l~rout Farms's eater
atlocatie~n tea be transferred tc~ Rock~~ Vie«J. "I~he Allen's Trout farm licence is senior to the
Westricige licences.

[7] Westrid~e was concerned that the effect of the Transfer i,icence would put Rocky View
in the position of a senior licence holder to Westridge on the ~Ibow and, in times of shortage.

could result in VVestridge not being permitted tc~ «~ithdra~v all ~f its licensed water allocation.

This prompted ~~Jestridge to submit to the Director, a statcmenc of concern under s. 109(1)(a) ~f

the ,~c! which in its pertinent terms reads as follows:

"̀... any person wha is directly affected by the applic~tiion ... may submit to tine Director a

written statement of concern set~in~ out that person's concerns with respect to the
application"

Tl~e Directar ultimately i~su~:ci the licence to Rocky View authorizing tl~e o~eratian ofa ~x~arks

~lon~; with the transfer of a porEioil of the water allocation of Allen's Trout Farm.

[~j Feeling that its concerns }tad not been addressed, Wesirid~e appealed the Director's

decision to tl~e Environme~~tal Appeals aoarcf pursuant to s. 1 15(1)(rj of the li~u~er.lcl which

provides:
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1 1 ~(1) A notice of appeal under the Aet may be submitted to tl~e Envirc~runen~al Appeals

Board by the following persons in the following circumstances:

(r) iFthe Director approves or refuses a request for a transfer of an

allocation of water, the applicant and any person who submitted a

statement of concern in accordance ~vfh sectit~n 109 who is directly

affected by the Director's decision.

[9] Rocky View requested a preliminary motions hearing to determine if ~~estridge had

standing to appeal. Written and oral submissions by the parties were made to the Board.

[10] The hoard found that Westridge was not "directly affected by the Director's decision" to

issue the Transfer Licence and, accordingly, dismissed the appeal.

[ 11 ] Vdestr dge nnw applies fc~r ,judicial review of the Baard's decision.

Standard Uf Review

[ 12] All the parties nnw take the position that the applicable standard is the deferential

standard of reasonableness. Por the reasons expressed in Cour! v ~llbe~•!a L'nvir~nnienl Appeals

13oa~~d [2003] ADQB 45G; pass 5$-59; Kelly v/1lberlu (L~zergy Resources Conservation Board),

2012 ABCA 19, pass 5-11; and the various Supreme Court authorities referred to in the latter - f

agree.

[13] Certain remarks contained in Dunsmuir v AFey+~ Br°u~7sivick 2008 SCC 9, recently repeated

in Newfoundland and Labrac~ar Nurses Union v N811'fotrr~dlar~d and Lahrac~o~~ (7'rea,sur y Bourd}

[ZO 1 1] -SRC 748, para 11, help inform this ieview:

A court conducting a €eview fnr reasonableness. inquires into the qualities that make a

decision reasonable, referring both to the process of articulating the reasons and to

outcomes. In judicial review, reasonableness is concerned mostly with the existence of

justification, transparency and intelligibility within the decision-making process. Btat it is

also concerned wiill whether the decision falls within a range o~ possible, acceptable

outcomes which are defensible in respect of the facts and law.

j14] Westridge however cautions that the reas~r~abteness standard will not easily apply to the

Soard's decision on standing since the "range ofpossil~le, acceptable outcomes" are only two -

etther one does or does not have standing. I disagree. One may just as simply assert the same

holds true for a full 61own appeal hearing -either the appeal is or is not allowed. However, the

reasonableness standard remain the same and is to be applied in the sa~~ne manner. There can not

be some sort of sliding or qualified reasonableness standard. of review depending upon the

number of available outcomes.
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~I'h~ Annlicant's First Position an Standing

[15] i unde~-stat~d lhat Westridge continues io hold io the vieE~v that if tl~e Director accepts a

person's concern submitted pursuant to s. 109(1)(x) of the ~ct'(as occurred Ilea), that person

~~till al~tomatical[y quality for appellant status l~efc~re the Board pursuant to s. 115(1}(r) of the

~lct.

[16] t~ closer eonsid~ration of the legislation pints out the fallacy ~f such a claim. SecCion

1f~9 (l){a) speaks of:

"... any person who is directly affected by the ~pplicatioi~ ..."

But s. T l 5(1)(r) refers to any p~rsan:

`̀... ~~vho submitted a statement of concern in accordance ~vitt~ section 1 Cl9 4vho is directly

affected by the Dir~etor's decision.°'

(17] Westrid~e's argut~t~n1 y:~as made to the Board and ~~~as rejected. Eio~rcl ccaunsel in her

written submission accurately described the .F3c7ard's clecisian in these words:

" 39 The Ba1rd concluded that being directly affected by a prop~sa! is, nr at least can

be, difCcrent than being directly affected Uy a Director's decision. Its reasons for

this are set o~rt at paragraph 21-2( of the decision. !n particular, the Director's

decision may have alleviated or eliminated the affect the original proposal ~ni~ht

Qiher~vise have had nn the Applicant.'°

[ 18] Westrid~~: coutcnds that the Director's reco~i~ition that Westridge ~~as directly affected

Y~y Rocky View's application it~eans that Wesirid~e vas also directly affected by the Director's

subsequent decision t4 issue the licence to Rocky View. With respect, that is simply erroneous.

[ 19J Clearly one can not be a s. 11.5 appellant ~vit}~out first having been a s. 109 ct~»plainal~t.

But the s. 109 con~ptainant is taking issue solely ~~vith the application. "I~l~e s. 1 15 appellant is not.

Ile is concerned only ~~rith tiie subsequent de~~elol»~lent -the decision of the Director to issue a

licence. «7estridg~ would con~i~te s. 1 15 such that the Director in effect, would be deciding ~vho

could appeal his decision -not the Board ~vho is to hear the appeals.

~2UJ Westridge's statuCat•y interpretation ignores the plain language of 111e statute. Westridge's

submission would rc~}uir~ a rewriting of tl~e legislation for its interpret~~tio~~ to make sense.

C2 t j I find that the R~ard's interpretation t~f [ts Dome statute and its reasons therefore easily

~nect Che requir~m~nf cif reasonableness. The I3aard's comments repeal "tl~e existence of

j~istitication, transparelacy and intelligibility ~vithia~ the decision making process'` (t)a+n.s~r~irir,

supra). Judicial deference is kherefare ~~~arr~tite~l.
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The A~licant's Second Argument for Stan~lin~

[22] Wesiridge agrees that the Board correctly stated the test for standing when it said at

paragraph 61 of its decision:

"Therefore the Board considers it appropriate that an appellant show, on a prima facie

basis there is a reasonable possibility they are directly affected. by the Director's

decision".

[23] Westridge submits that it fulfills this "directly affected' criteria by being; a licensee wllo

will run. the future risk of losing; all or some of its entire water allocation in favour of the now

more senior licence Rock View in times of'low water, now that Rocky' View stands in the shoes

~f Allen's Trout Farm.

[24] That same. contention was put before the Bard who rejected it for the follawin~ reasons:

66 The Board has .stated in many of its previous decisions an standing that them must

be a direct connection between the Director's decision and the effect on the
appellant.. The closer the nexus, the greater the likelihood of hying found directly
affected. In this case, the Licence requires "no net. loss" to the Elbow River. The
total ~~olume of water diverted from- the Elbow River must be returned to the
river. Any deficit from what Rocky View takes out and what is returned must be

compensated for from external water sources. The Licence is not a new licence

but is a transfer of a portion of an existing ]icence. No water, over and above what
is allowed under the Trout rarn~ licence, jnay be withdra~~vn from. to elbow River.
Therefore, there will be nn effect on the water levels in the Elbow River from

what currently occurs under the Trout Farm licence, excegt for the 10 percent

holdback, which has the affect of increasing the amount of water in the river.

57 Westridge holds Gifate~~Act licences on the Elbow River downstream from where

Rocky View will. withdraw water under the Licence. Westridge's licences are

junior to Rocky View°s Licence, which ~~•ould be; in most circumstances, an issue

if Rocky View called a priority. However, both the priority number of the 'Trout

Farm licence and the I~cation of the water diversion of tl~e "I'raut Farm Licence

apply to the Licence, Thcreforc, if Rocky View called a priority, it would be

applied to upstream users on Lott Creek only, not those on the dhow River. It is

clot possible for Rocky View to call priority on Westridge. E~acky View cannot

make a priority call on any other licenses on the Elbow River based an the

administration of the Licence on Lott Creek. If the priority applied to the site

where the water will be withdrawn, then the circumstances would be different. A

priority could be called against Westridge, and it could be directly affected by the

Licence. However, given the conditions of the I.ic~nce and the location where

priority could be called, Westridge has not demonstrated there is a reasonable

p~ssibiIit~~ that it is directly affected. Therefore, the Board finds 1Vestridge is not

directly affected. (footnote ~rnitted}
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[25] R~~ardii~g the "i7o rret loss°' co~~ditio~t referred by tl~c Board at paragraph 6~i of its

decision, the licence issuer3 to Rick}~ ~lie~v requires that it prc~~~ide a l~,rater Balanee

Impi~m~ntation Plan (W.I3.LP.) v~rhich will sei out, ij~ter aJrn, hotiv Rocky Vic~v will achieve tl~e

no ❑et loss, (See Clauses 3,17 and. 3.I9)

[26] Clause 3.l S directs Racky View as follows:

"3.l S The licensee shall submit the Water Balance lmplementati~n Plan to the Director

at least 60 drys prior to the t~~ater treatment ~17i~t being opera[ian~l"

[27] W~siridge inaccurately describ~5 Glaus~ 3. 19 as a statcn~ent of intent when it is, in fact,

condition of~the licence issued.

[2$] V~~4trid~e cor~ipl~ins thai ~~ithout kn~~~~in~ what is co~ttained in the \'d.B.I,I~., one «could

not. k~-►a~✓ if it will be effective in meeting the "na net loss condition. Thus Westridge argues
that at may yet be directly affected if the ̀ no net loss' condition is not met. The self -same

argument was made beFor~ the Board and rejected for the follc~~vin~; reasons:

69 Westridge referred to Condition 3.19 ofthe Licei~cL and the Water F~~lance a~~d

Irnplementatic~n PI~n and argn~d that statements cif intent try the project proponca~t

are not determinative. Rocky ~'ie~.~ Must provide the ~'~ater Balance and

Implementation Plan and it must nlcet the nn net loss requirement of the [.icence.

The Water Lialance and Implementation Plan will set out the manner i~z which

Rocky Vie~wr intends to meet. the no net loss r~c~~rirement of tl~e Licence. If Rocky

View cannot meet that requirc►nent, the Director can take enforcement action ar
re~foke the Licence. 4TJestridge is speculating the ~~~ater Balance and
Implementation Plan will not address the no net Inns conditio►i. The Board cannot
bass standing on speculation."

[24] The F~oard's reasoY~ing is compellit~~. 7'he licence's lan~;ua~e is clear. (See TZeturn page
3Q8). The licence «~as issued "subject to the attached terms and conditio~~s". A W.$.1.P. is
required t~ ensure to the Director's satisfaction that there is °`iao net loss". T}~is ca~~ ~e reduced
essentially to a mathematical equation: "water doing out must be equal to «~ater being returned".
Quantifiable measurements ~nci the methodology for same ensuring this occurs -are neither
inexact sciences nor difficult t~ implement.

X30] But should. Rocky Vic« be u~~able to meet its requirements then it would seem
inescapable that the licence ~~~c~uld have to be suspended ar be revoked. ~I~hiis, nn "direct affect"
v~ou~d be felt by anyone except Rocky Vie« ~vho would be unable to draw an ~ water.

[31] '~"he ~3oard's conclusion that Westrid~e failed to show th~i it could possibly be directly
affected ley this licence was a rational and reasonable decision open to the Board tc~ reach and
reflected tf~e principles of_justific.ation, transparency and intelligibility requiring deferc;nce fiom
a re~~ ietivin~ court.
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[3`~] l turn no~f to the issue of t ie administration of priorities referenced by the Board at

~~ra~raph 67 of~ its decision (see paragraph 24 above of these reasons).

[33J The lallo~ving carzdition in the licence is the target of W~stridge's concern:

"~.1 It7 the event of administration oCpriority, priority will be administered at the

original point of diversion located on a spring tributary of Lott Creek .. °'

[~4] Westrid~;e'~ argument before tl~e Board, and repeated before mi>, was that clause ~.l

al'the license is invalid; that the Director lzas no authority 10 direct such a condition because it is

in conflict with x.30(2) of the Water~ct -the first in time; first in right. provision.

C3S} ~I"he Board detailed the responses of Rocky View end the Director at paragraph 53 of its

Reasons which parallel their submissions before me:

"̀Clue si~tus quo is maintained in regards to ~ri~rity sa Vl~estrid~e's licences will not be

in7p~cted. The Licence i~loved the point of diversinii further upstream an the main. stem

cif the Elbow River. Secfiion $7(7)(b)(i) of-the lilater• 1Ic~ requires the Licence to have the

same prioritX number as the licence from Gvhich the allocation was transferred. If Rocky

View could call priority at the c3ew paint of diversion, ti~is «could "reorder" the priority

cal( list on the Elbow River and cause impacts to the ether priority holders. The terms of

the Licence require that, in the event of an administration of priaricy, priority of the

L ~~nec. will 6e at the original point ofdiversion at SE ~-24-2-~Jti/SiVI, ~~~hich is a tributary

of Lott Creek. Lott Creek flows into the elbow River downstream of Westridge's

licences. if there is an administration. of priority, the I,icencc requires Rocky View ca

stop all diversion on the Elbow River until ~~rater demands are met downstream. Rocky

View will not be able to call priority at the new Lipsiream pc~inl cif diversion or on the

~Ibow River. Therefore, there is no change in how priority will. he administered in the

~ul~-basin and the status quo is maintained.

(36] As ~~as earlier seen at paragraph 24 of these reaso~is, the C3oard adopted this

inierpretatian of the legislation -one of its tr~~o home statutes -and found that the purpose of

Clause 4.1 was to maintain the status quo because it ensures that priority will be administered at

t}~c original do~vnstrearn point of diversio~l -Allen's "('i-oui farm - as opposed to the news

upstream point ofdi~~ersion.

[37] `I~lte Board's interpretation is bath sensible and campellin~, Tt ~i~fes assurances to other

Licensees, including ~Vestridge, that the issue of'l~ransfer Licences does nit presume that. a

reord~:ring of priorities will be a consequence.

[3$] Westricige fears that Rocky Vie~~~ might argue at so►7~e f~~ttire point that clause 4.1 is
atila~~~tul and may choose to simply ignore it and claim a priorit}~ oti~er '4Uestridge. Such
sp~c~~lative views alleging iz~nproper motives to another licensee do riot assis4 in any claim of
being "directly affected".
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[39J Racky View; not surprisingly CSCIl~V1rS ~Ily SUCIl ]J05Slt?Illt}f. IIICIG'~d ROC~}r V1CW'S
c~unsc] was particularly adamant on this poi }t. Before the Beard and now before me, Rocky
View's position remains t17e same.~It accepts the ~~alidity of clause ~.l and agrees that it can

claim no priority on the E16ow vis-n-urs Westridge.

[40J Thus any attempt by Rocky Vie~~ at reversing field at 5c~me wikn~~vn point in the future

may undoubtedly be thwarted by the simple assertio» of estoppel. F3ut, more importantly, how
could it be in Rocky Views self-interest to rlainl that clause 4.1 is invalid. ~~ithout immediately

causing significantly mare serious problems far itself?

[41] W~sh~idge appears nol to appreciate that a licensee cannot simply make ~ unilateral

declaration That it will ignore a signifieaiit ca~~clition of its license imposed by the Director (and
now ratified by ll~e Board) without accepting the risk that its license might. be immediately
revoked b}{ the Director ~~hich evould result in Rocky View not getting any ~4~atcr ~t all. Simp[y
but -the Director decides the terms and conditions; not the licensee.

[42] 1 a~rcc with the Board's view that clause ~}.l merely clarifies the managciment of

priorities - it dc~e.s not reo~'der ~ric~rities.

X43] M5. Graham on b~halfof the Director ad~Fised that Glaus~ ~t.l regularl~~ ~~~Sears in

Transfer Licences. If E'~'~stridge's interpretation was correct it would mean that the Director his

repeatedly acted unla~~vfully, all ether parties ro th~sc transfers h~rv~ each overlooked this

transgression and the Board - w}zen called upn~1 -chose to uphold un]awfW activity,

Respectfully, the mare rational view must su►•el}~ be that Vt~esti-id6e has got it wrong.

[~~] The Court i5 satisfied that this expert Board's handling of the Clause 4.1 issue reveals
that it was lolly aware ofand understood tl~e arguments made bc1`ore it and that justification,
transparency and intelligibility are present in its reasons which led it to select a reasonable result
«~hicl~ lay arnangst the available options.

4̀5) t'lgain, having made these findings, the (`Dort is obliged to accord deference to tine
Board's decision.

A FINAI~ PAINT

[46] Westrid~e argued before the Board and before me that standing should be automatically
granted to it based upon the Kcal/l. #1 decisioi7 of the Court of Appeal [(2U09) ADCA 349] and
that Kelly ~1 !has overtaken tllc ?003 deci5ian of Coin-t (see abo~~e, para 12) ~~~hich other~rise haci
set. the test f'or standing bcl~~re the Cnvironmenial A~~speats Boarti.

[47] `l'he I3oarri gave its r~as~i~s ~~hy it cc~ilcluded that Iiell~~ tl! did not apply:

~5 VVestridge ~r~ued the $t~arci should consider the Court of Appeal derision in
f~el!}~, not C"ntarr, tt~ deterrninc standi~v and the onus of finding an appellant
directly affccteci~. ~"he f~'elly decision considered the issue of standing before the
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EFtCB while C'ntsj•t gave guidance regarding standing before this Baard. There are
differences beiween the ERCB and this Board:. 'this. Board is an appellate Board
that hears appeals of certain decisions made by the Director why is the initial

decision-maker under the Wate~~ Act in this case. Tlie ERCB is the initial decision
maker under its legislation. Although there is a reconsideration mechanism at the
~RCB, the decision in Kelly was with respect to standing before the ERCB as part
oi~the initial decision making. If compared to the approval process in this case, it
would be siil~ilar to the Director making a decision on whether a Statement of
Concern ftler is directly affected.

46 The Kelly decision is not inconsistent with the Court decision. !n both types of
cases considered by the courts, the onus is on the appellant to demonstrate, on a
nrinza facie basis, they are directly affected by the decision made. if the appellant
meets the onus, the onus then switches to the project proponent co rebut the
argument.

47 In Kelly, it is important to note the. determination of who is directly affected is
prescribed in the ERBC direcCives. In the directives, the ERCB identifies those
who are considered directly affected by a proposed project. The issue carne before
the Courts when, at the hearing, the ERCB did not apply its own policy and
narrowly interpreted its policy to limit those who could appear before it. These
directives are not relevant to this Board. This Board does not have a }~nlicy or

directive to determine who is directly affected. Althau~h the Soard has developed

guidelines within its decisions regarding the issue of directly affected, the actual

determination is based upon case specific circumstances and the legislation,

48 The Board does not accept Westrid~e's argument that Kelly should apply to this

Board. TI~e $oard wilt apply the test as described i» the C~u~~t decision to

determine whether Wes[ri~ge has standing."' (Footnote omitted)

[~8] Westrid~e baldly states "that the reach of Kelly ##1 an the issue of standing extends

beyond the ERCB to any administrative body ~*rhere t11e concept of direct affect is

relevant~.(~Applicant's Reply Brief, para 7`} Westridge argues that this is a result of the principle of

stare ~ecisis (Applicant's Brief, para 39). 1\'o authority is cited.

[49] Witl1 respect, a decision interpreting the provisions of one statute does not automatically

translate into the self same interpretation for a different statute, even when there nay be some

identical language at flay.

[SOJ At best, Kellv~l could be argued to be persuasive -but ii is not c~eter~~~inative of the

matter.

[S l ] "I'he Board was a~~are of some significant distinctions in the legislation governing the

ERCF3 and itself which, il~ turn, helps explain the ~3oard's decision tha3 Kelly #11 ~~as not

intended by the Court at' Appeal to apply in the broad fashion argued by Westridge.
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[52) If Westridge is carr~ct it would mean that the Court ofAp~eal chose t~ stay silent ~n t17e

application of its judgment to other Bards involving similar Ic~islation even ~~lhcn they may

possibly be governed b~ their own ease la~a~, as is the situation here.

[53J Why the Court would choose to remain silent about what it was actually doing, when

allegedly deciding such a fundamental reordering of the work of various regulatory tribunals is

an~athoma~le. It would serve no useful purpose to do so. "That is not how the Curt of Appeal

gaes about its business.

[S=~J "I'he Board's interpretation of its hams statute is to be reviewed nn the def'ereniial

standard of reasonableness (see Alberta (Is~fvrmcrlion and Prii~ac}~ Ca~~~~rrs.yin~aer >> fllber-tu

Teachers' Association, 2~?1 l SCC 61, para 39).

[55] 1t is clear that the Boarrl,nras fully a~~tare of Westrid~e's argumeni, The I3aard's decision

distinguishing Kelly ?`~1 is clear and rational. Deciding how it ~~•ould proceed and determining

which case law vas applic~hle to its home le~,islation is a►i essential part of its role. 'I~lie Board's
decision to r~jeci Westrid~;e's ~rgunlent is articulated in clearly expressed reasons and the
outcome rationally flows ii•am those reasons. It is a reasonably arrived at decision reflecting the
principles of justification, transparency and intelligibility requiri»~ deference from ~ revie~~ving
Court_

Conclusion

[S6j E=ar these reastrns the application to set aside the Board's decision on si~nding is
dismissed.

[57] Rocky View alone is entitled to its costs from the Applica»t.

Herd on tl~~ 25''' day oi' ~ctc~ber, 2012.
dated at the City of Caf~ary3 Alberta this 1" d~~y of I~'ov~mber, 2 12.

~ ~""

E.C. ~Vilsan
J.C.Q.B.A.
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